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FRIDAY.   FEBRUARY  4,    1949 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington^  D.  G. 

The  committee  met,  pursuant  to  adjournment,  at  9 :  30  a.  m,,  in  the 
caucus  room.  Senate  Office  Building.  Senator  Elbert  D.  Thomas  (chair- 
man) presiding. 

Present:  Senators  Thomas  (chairman),  Murray,  Pepper,  Hill, 
Neely,  Douglas,  Humphrey,  Withers,  Taft,  Aiken,  Smith,  Morse,  and 
Donnell. 

Also  present:  Senator  William  F.  Knowland. 

The  Chairman.  The  committee  will  come  to  order. 

We  will  start  out  with  Mr.  Roth,  who  has  to  catch  a  plane,  and  the 
witness  who  was  scheduled  to  appear  first  will  come  after. 

Mr.  Roth.  Thank  you,  Mr.  Chairman.  I  appreciate  your  accom- 
modation. 

The  Chairman.  Mr.  Roth,  please  state  your  name  and  whom  you 
represent,  and  then  you  may  state  anything  you  want  to  say. 

STATEMENT  OF  ALMON  E.  EOTH,  PRESIDENT,  SAN  FRANCISCO 
EMPLOYEES  COUNCIL 

Mr.  Roth.  Mr.  Chairman  and  members  of  the  committee,  my  name 
is  Almon  E.  Roth,  and  I  am  president  of  the  San  Francisco  Employers 
Council,  which  is  composed  of  some  2,000  employers,  some  of  whom 
are  individual  members,  and  some  who  hold  their  membership  through 
membership  in  constituent  organizations. 

I  served  as  the  first  president  of  the  Waterfront  Employers  Asso- 
ciation of  the  Pacific  Coast  and  for  2  years  also  was  president  of  the 
Pacific  American  Ship  Owners  from  March  1937  to  January  1,  1939. 

I  also  served  as  a  member  of  the  National  War  Labor  Board,  an 
industry  member,  and  as  an  industry  representative  on  the  President's 
Labor-Management  Conference. 

I  should  like  to  say  at  the  outset  that  I  disagree  most  emphatically 
with  Secretary  of  Labor  Tobin's  statement  that  the  Labor-Manage- 
ment Relations  Act  has  brought  confusion  to  the  field  of  labor  relations. 

I  am  sure  that  the  record  will  show  that  during  that  i)eriod  the 
strikes,  in  fact,  declined  from  2.958  for  the  first  4  months  of  1947  to 
2,130  for  the  same  i^eriod  in  1948,  and  we  know  that  hourly  earnings 
increased  during  this  period  from  $1,236  in  August  1947  to  $1,363  in 
September  1948. 
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Since  the  passage  of  the  act,  union  membership  has  increased,  and 
shows  a  gain  of  500,000  at  least. 

It  is  rather  significant,  and  this  is  true  in  our  community,  that  not 
only  these  gains  but  other  gains  in  working  conditions,  such  as  ex- 
tended vacations,  holiday  allowances,  jxirticipation  in  union  welfare 
funds,  were  secured  by  the  unions  without  strikes,  certainly  with  a 
decreasing  number  of  strikes. 

In  my  own  city  of  San  Francisco,  since  June  1947,  more  than  2.000 
collective-bargaining  agreements  have  been  peacefully  negotiated. 

I  do  not  believe  the  facts  will  sup])ort  the  charge — I  am  sure  they 
will  not,  and  they  certainly  do  not  in  my  own  area. 

The  organization  with  which  I  am  connected  deals  with  more  than 
300  labor  contracts,  and  I  can  unhesitatingly  testify  that  we  have  had 
improved  conditions  in  labor  relations  since  the  enactment  of  this  law. 

If  I  might  cite  one  example,  in  the  foundry  industry  alone  in 
northern  California,  before  the  passage  of  the  act,  it  was  cotnmonly 
true  that  we  had  at  least  one  stoppage  of  work  per  month  among  the 
60  firms  which  were  members  of  that  association. 

We  have  not  had  one  single  stoppage  of  work  under  our  contracts 
in  the  foundry  industry  since  the  adoption  of  this  law. 

To  support  his  contention  that  the  Taft-Hartley  law  has  created 
industrial  strife,  Mr.  Tobin  states  that  the  ban  on  the  closed  shop — 

has  resulted  in  the  outlawing  of  collective  bargaining  agreements  which  had  been 
mutually  beneficial  to  both  labor  and  management  and  had  assisted  in  the  main- 
tenance of  industrial  peace  for  a  period  of  over  100  years. 

It  is  true  that  the  Taft-Hartley  law  did  outlaw  the  closed  shop  pro- 
visions of  many  contracts.  It  would  be  unfair  to  assume  that  that 
actually  resulted  in  outlawing  the  entire  contract  or  that  industrial 
relations  did  not  continue  peacefully  in  most  instances  under  these 
contracts. 

In  my  own  citj,  at  least  50  percent  of  the  unions  operate  under 
closed-shop  contracts,  and  more  than  40  percent  under  union-shop 
contracts,  and  if  any  community  should  have  felt  the  unstabilizing 
impact  of  this  requirement  for  banning  the  union  shop  we  should 
have  felt  it,  but  the  fact  is  that  with  very  few  exceptions  those  con- 
tracts were  revised  in  accordance  with  the  law,  as  they  expired. 

In  my  own  opinion  we  made  the  transition  from  a  closed-shop  to  a 
union-shop  status  throughou.t  the  Nation  with  a  minimum  of  dis- 
turbance, so  far  as  industrial  relations  were  concerned. 

I  may  say  that  in  cases  where  the  closed  shop  is  enforced  by  the 
use  of  the  secondary  boycott,  it  seems  quite  plain  to  me  that  the  plain 
intent  of  the  Wag-ner  Act  to  permit  self-determination  of  representa- 
tion is  openly  flaunted  and  nullified.  That  has  been  our  experience 
on  the  west  coast. 

Wlien  a  union  is  in  a  position  to  demand  the  closed  shop  and  couple 
that  demand  and  enforce  it  with  the  use  of  the  secondary  boycott, 
employers  are  simply  defenseless  against  that  weapon,  and  they  have 
found  it  necessary  in  many  cases  to  gi-ant  the  closed  shop,  with  the 
result  that  the  intent  certainly  of  the  Wagner  Act  was  vitiated,  be- 
cause without  regard  to  any  right  of  representation  whatever  men 
were  forced  into  the  union. 


LABOR    RELATIONS  535 

Since  the  adoption  of  that  act,  of  course,  in  our  area  of  the  coun- 
try that  ceased;  that  was  one  of  the  most  troublesome  of  the  hibor 
disturbances  that  we  had  there  and  it  disappeared  practically  entirely. 

So  far  as  injunctions  in  labor  disputes  are  concerned,  I  think  it  is 
significant  that  Mr,  Tobin  has  not  referred,  in  his  objection  to  the  use 
of  the  injunction,  to  the  actual  experience  which  we  have  had  under 
the  Taft-Hartley  law,  because  the  record  will  show  that  we  have  had 
only  21  instances  in  which  the  injunction  was  used;  and  in  7  of  these, 
■of  course,  the  national  emergency  strike  was  involved. 

It  seems  to  me  quite  unfair  to  refer  to  the  experience  of  the  pre- 
Norris-LaGuardia  days  as  a  test  of  the  fairness  of  this  act. 

Under  this  act,  of  course,  the  injunction  will  not  issue  on  the  appli- 
cation of  private  parties,  and  the  situation  is  one  which  is  entirely 
different  from  that  which  existed  before  we  had  the  Norris-LaGuardia 
Act. 

It  is  rather  significant  that  the  Secretary  lias  drawn  upon  that 
experience  rather  than  upon  the  experience  under  the  act  in  support 
of  his  objection. 

So  far  as  the  secondary  boycott  is  concerned,  it  seems  to  me  that 
there  is  one  weapon  which  labor  luis  used,  and  which  the  public  has 
condemned  most  roundly,  and  that  is  the  secondary  boycott.  In  fact, 
the  President  of  the  United  States  himself  has  characterized  secondary 
boj'cotts  as  unjustifiable  practices  and  abuses.  He  has,  however, 
limited  his  condemnation  to  secondary  boycotts — 

when  used  to  further  jurisdictional  disputes  or  to  compel  employers  to  violate 
the  National  Labor  Relations  Act. 

The  Secretary  and  the  President,  both,  have  referred  to  justifiable 
secondary  boycotts. 

Personally,  I  know  of  no  union  cause  which  justifies  willful  injury 
to  innocent  third  parties.  If  there  are  any  justifiable  uses  for  the 
secondary  boycott,  they  should  be  spelled  out  in  this  bill,  and  sup- 
ported by  evidence  of  their  justification. 

Secretary  Tobin  complains  that  the  ban  against  secondary  boy- 
cotts has  interfered  with  labor's  organizational  efforts.  Well,  of 
course  it  has.  It  was  intended  to  curb  certain  excessive  and  unjustifi- 
able abuses  on  the  use  of  power  by  labor,  and  in  so  doing  has  well 
served  public  interest. 

I  submit  there  can  be  no  possible  justification  for  the  use  of  a  sec- 
ondary boycott  to  force  recognition  of  a  union. 

The  law  provides  a  method  for  obtaining  certification  through 
orderly  processes,  and  it  protects  the  union  against  any  unfair  prac- 
tices by  an  employer  Avhich  might  interfere  with  its  legitimate  organi- 
zational efforts. 

If  I  have  already  stated,  as  I  have  already  stated,  the  use  of  the 
secondary  boycott  to  enforce  compulsory  membership  in  a  labor  union 
without  proof  of  authority  to  represent  the  majority  of  the  employees 
clearly  violates  the  purpose  and  intent  of  the  Wagner  Act,  that  violates 
the  Wagner  Act  which  is  to  guarantee  workers  the  right  of  self-deter- 
mination of  their  authorized  collective  bargaining  agents. 

I  know  of  no  reason  why  the  aims  of  union  organizers  should  be 
paramount  to  the  riglits  of  innocent  third  j^arties  or  why  such  leaders 
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should  be  vested  with  power  to  inflict  injury  upon  innocent  third 
parties  with  impunity. 

I  recall  one  case  in  point  where  an  envelope  company  in  San  Fran- 
cisco received  a  demand  for  a  closed  shop  and  recognition,  and  was 
threatened  with  a  secondary  boycott. 

The  employees  of  that  particular  concern  signed  a  petition  and 
made  representations  to  the  National  Labor  Relations  Board.  They 
did  not  desire  to  be  represented  by  the  union.  Notwithstanding  that, 
the  employer  was  under  such  terrific  pressure  that  he  eventually  signed 
the  closed  shop  contract,  and  forced  those  employees  into  the  union. 

I  could,  if  I  had  the  time,  cite  other  cases  to  indicate  exactly  the 
technique  having  been  used  on  many  occasions. 

Senator  Taft.  That  was  not  after  the  law. 

Mr.  RoTii.  That  is  prior. 

Senator  Taft.  Prior  to  the  law. 

Mr.  RoTii.  That  sort  of  practice  has  ceased  under  the  law  obviously 
in  our  city,  and  in  the  whole  area  out  there. 

The  use  of  the  secondary  boycott  against  canners,  dairies,  and  other 
food  processing  plants  prior  to  the  adoption  of  the  Taft-Hartley  law 
resulted  in  critical  losses  of  food  supplies. 

There  was  a  time  on  one  particular  occasion  in  California  when  I 
compiled  26  instances  of  secondary  boycotts  which  were  interfering 
with  food  production  in  that  State,  and  that,  too,  was  prior  to  the 
adoption  of  the  Taft-Hartley  law. 

It  puts  the  farmers  at  the  mercy  of  the  ambitious  labor  organizers 
who  seek  to  organize  transient  farm  labor. 

If  the  provisions  of  this  bill  were  adopted  in  the  present  fonn  you 
could  expect  the  widespread  use  of  the  "lazy  man's"  method  of  organ- 
izing unions.  Furthermore,  we  shall  see  the  revival  of  the  indefensible 
practice  of  imposing  feather-bedding  and  make-woi'k  restrictions  upon 
industry  through  the  use  of  secondary  boycotts. 

If  the  law  is  passed  in  its  present  form  without  any  requirement 
that  unions,  as  well  as  employers,  bargain  in  good  faith,  the  secondary 
boycott  will  again  be  used  to  impose  unilateral  terms  and  conditions 
of  employment  on  employers  and  workers  without  any  pretense  at 
collective  bargaining. 

To  illustrate,  some  years  ago  in  San  Francisco,  prior  to  the  adoption 
of  this  law,  unions  called  upon  the  principal  restaurants  in  the  city 
and  merely  handed  them  a  list  of  terms  and  conditions  under  which 
they  would  be  permitted  to  operate,  with  the  threat  that  if  they  did  not 
post  those  terms  and  conditions  in  their  plants,  that  the  suppliers  of 
those  materials,  food  supplies  to  those  restaurants,  would  be  picketed. 

We  took  the  matter  up  with  the  central  labor  council,  and  advised 
them  that  we  were  going  to  demand  the  right  to  bargain  collectively 
on  the  part  of  the  employers,  which  we  did.  We  went  through  a  60- 
day  strike.  We  finally  won  after  considerable  loss,  and  inconven- 
ience to  the  public,  the  right  to  bargain  collectively  by  economic 
pressure,  and  a  knock-down,  drag-out  battle  with  the  union.  That 
is  the  type  of  thing  that  was  growing,  and  which  will  continue  if  the 
obligation  to  bargain  on  the  part  of  unions  is  not  included  in  this  law, 
and  if  the  unions  are  permitted  to  engage  in  secondary  boycotts. 

I  am  not  going  to  attempt  at  this  time  in  the  short  space  I  have  to 
enumerate  other  cases,  but  they  are  already  in  your  records,  both  in 
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the  House  and  in  the  Senate,  and  I  ^vill  give  reference  here  to  the  places 
where  they  can  be  found. 

So  far  as  the  United  States  Conciliation  Service  is  concerned,  I 
should  like  to  say  that  I  have  dealt  personally  with  that  Service  for 
12  years.  During  that  time  organizations  of  which  I  have  been  the 
president  have  had  occasion  to  use  the  Service  on  at  least  300  different 
occasions. 

I  liave  discussed  the  work  of  the  Conciliation  Service  with  hun- 
dreds of  employers  and  employee  rejiresentatives.  As  the  result  of 
these  experiences  I  strongly  urge  that  the  Conciliation  Service  be  con- 
tinued as  an  independent  agency  for  the  following  reasons : 

1.  The  effectiveness  of  the  Conciliation  Service  depends  in  a  large 
measure  upon  its  reputation  for  impartiality. 

2.  An  agency  which  is  operated  under  the  direction  of  the  Secretary 
of  Labor  who  is  charged  by  law,  as  has  been  fully  developed  here  by 
your  committee,  with  the  cluty  of  promoting  the  interests  of  labor,  in 
the  very  nature  of  things  cannot  be  regared  by  employers  as  impartial. 

The  crux  of  the  matter  is  not  whether  Mr.  Tobin  or  any  other  Sec- 
retary of  Labor  is  fair  or  impartial,  but  whether  he  is  so  regarded  by 
employers. 

Tlie  very  nature  of  the  Conciliation  Service  requires  that  both 
parties  have  the  utmost  confidence  in  the  conciliator,  and  that  they 
be  willing  to  deal  with  him  on  a  confidential  basis. 

In  my  opinion,  and  in  the  opinion  of  employers  very  generally,  the 
effectiveness  of  the  Conciliation  Service  has  increased  since  the  De- 
partment has  enjoyed  an  independent  status. 

The  test  of  the  effectiveness  of  the  Conciliation  Service  is  not  the 
number  of  cases  handled  before  its  separation  from  the  Labor  De- 
partment compared  with  those  which  have  been  handled  since.  Ob- 
viously there  have  been  fewer  disputes  during  the  past  year  and  a 
half  than  there  were  previous  to  the  adoption  of  the  Taft-Hartley 
law,  which  invalidates  the  numerical  comparison  of  cases  handled. 

Furthermore,  prompt  and  willing  acceptance  of  the  Conciliation 
Service  is  a  most  important  factor  in  its  acceptableness. 

I  know  from  personal  experience  that  it  has  often  been  difficult 
under  the  former  set-up  to  persuade  employers  to  accept  concilia- 
tion or  to  extend  their  confidence  to  the  field  representatives  of  the 
Conciliation  Service. 

This  reluctance  on  the  part  of  the  employers  has  often  resulted  in 
needless  delays  with  resultant  losses  to  workers,  employers  and  the 
public. 

I  speak  as  one,  incidently,  who  has  always  enjoyed  a  cordial  re- 
lationship with  the  Labor  Department,  serving  as  one  of  its  chairmen 
of  one  of  its  committees  now  in  the  National  Safety  Conference,  who 
has  cooperated  with  it  to  the  fullest  extent. 

I  have  read  Mr.  Ching's  testimony  which  he  has  presented  to  this 
committee,  and  I  endorse  most  heartily  the  reasons  which  he  has 
assigned  as  the  basis  for  his  belief  that*  it  should  be  given  the  inde- 
pendent status  that  he  desires. 

I  favor  the  retention  of  the  present  provision  of  the  Labor-Manage- 
ment Eelations  Act  relating  to  national  emergency  strikes  with  some 
modifications,  which  I  shall  later  mention. 

I  favor  them  for  the  followinjy  reasons : 
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1.  The  provisions  of  the  present  law  have  been  in  effect  for  too  short 
a  time  to  fairly  appraise  their  effectiveness.  We  should  give  them  a 
more  extended  trial  before  it  is  determined  whether  or  not  they 
should  be  radically  revised.  But  even  so  the  present  procedures  have 
proven  reasonably  effective.  In  only  one  out  of  seven  cases  where  they 
were  employed  by  the  President  have  they  failed  to  prevent  a  national 
strike. 

This  is  a  rather  impressive  record  of  effectiveness.  I  see  no  objec- 
tion to  the  elimination  of  the  requirement  for  the  vote  on  the  em- 
ployer's offer.  I  also  see  no  objection  to  the  elimination  of  the  boards 
of  inquiry. 

As  far  as  I  can  observe  the  efforts  of  such  boards  have  contributed 
little  to  the  settlement  of  disputes  and  in  some  instances  they  have  in- 
terfered with  the  processes  of  conciliation,  as  testified  by  Mr.  Ching. 

I  believe  that  the  President  should  be  granted  authority  to  ask  for 
an  extension  of  the  cooling-off  period,  and  for  the  establishment  of  an 
additional  cooling-off  pei'iod  in  cases  where,  in  his  judgment,  such 
an  extension  or  a  new  cooling-off  period  is  advisable. 

I  believe  that  the  very  possibility  that  the  President  might  ask  for 
an  extension  of  the  cooling-off'  period  and  the  maintenance  of  the 
status  quo  would  act  as  a  stiniulant  for  the  settlement  of  disputes. 

In  some  instances  new  issues  may  arise  after  the  cooling-off  period 
has  expired  and  a  strike  has  been  called.  This  was  true  in  the  recent 
maritime  strike. 

I  sincerely  believe  that  if  the  President  had  secured  an  extension  or 
a  renewal  of  the  injunction  in  that  case  we  would  have  been  able  to 
work  out  a  settlement  without  the  hardship  and  losses  resulting  from 
that  strike. 

I  do  not  believe  that  the  procedures  for  dealing  with  national  emer- 
gencies provided  for  in  this  bill  will  prove  effective  for  the  following 
reasons : 

1.  The  bill  provides  no  effective  method  for  delaying  a  strike.  It 
is  naive  to  expect  that  all  labor  leaders  will  respect  the  President's 
proclamation,  which  amounts  to  nothing  more  than  a  request  that  they 
maintain  the  status  quo. 

2.  The  provisions  for  fact  finding  would  be  unsatisfactory.  In 
practice  the  employer  would  be  under  great  compulsion  to  accept  the 
Board's  findings,  whereas  labor  unions,  if  we  can  judge  by  past  experi- 
ences, would  be  likely  to  disregard  the  recommendations. 

We  had  such  experience  with  fact  finding  in  the  railroad  industry 
during  the  early  clays  of  the  war,  and  that  is  just  about  what  happened. 
In  other  words,  in  practice  the  process  would  likely  be  a  one-way 
street.    Neither  do  I  favor  compulsory  arbitration. 

We  may  have  to  come  to  it  as  the  result  of  public  demand,  but  cer- 
tainly I  do  not  think  we  have  reached  the  situation  yet  where  it  is  wise 
to  provide  it  by  statute. 

It  seems  to  me  to  be  somewhat  paradoxical  that  the  bill  avoids  the 
use  of  the  injunctive  process  in  dealing  with  national  emergency 
strikes,  and  yet  incorporates  the  remedy  of  injunctive  relief  by  giving 
the  courts  authority  to  enforce  cease  and  desist  orders  relating  to  juris- 
dictional strikes. 

In  the  latter  case,  the  so-called  absolute  right  of  labor  to  strike  is 
certainly  abridged. 


LABOR    RELATIONS  539 

I  must  admit,  however,  that  the  process  of  enforcing  cease  and  desist 
orders  is  so  involved  and  so  slow  that  its  effectiveness  has  been  greatly 
minimized  in  this  bill.  The  principle  involved,  however,  is  the  same 
in  both  cases. 

In  his  prepared  statement,  Mr.  Tobin  has  refrained  from  any  com- 
ment on  the  merits  of  the  non-Communist  affidavit  requirements  and 
many  other  meritorious  provisions  of  the  Taft-Hartley  law  which  have 
been  omitted  from  this  bill. 

Included  among  the  items  which  have  been  so  omitted  are  the  re- 
straints against  intimidation  of  workers,  requirements  for  filing  by 
unions  of  financial  statements,  the  requirement  that  unions  bargain 
collectively  in  good  faith,  the  so-called  freedom  of  speech  for  em- 
ployers' provisions,  and  others. 

1  think  it  is  a  fair  assumption  that  no  attempt  was  made  to  justify 
the  repeal  of  these  desirable  features  because  their  deletion  from  a 
fairly  balanced  labor  relations  act  cannot  be  justified. 

I  have  not  the  time,  within  the  limitations  here,  to  discuss  all  these 
provisions,  but  I  should  like  to  say  that  so  far  as  the  noncommunist 
affidavit  is  concerned,  it  has  been  generally  recognized  by  the  public 
and  by  labor,  that  this  requirement  has  had  a  most  helpful  and  salutary 
effect  in  pointing  up  and  stimulating  the  efforts  of  the  unions  to  rid 
themselves  of  the  Communist  influence. 

This  provision  has  served  to  earmark  Communists  who  have  infil- 
trated into  union  leadership,  and  hence  encourage  the  rank  and  file  of 
union  members  to  clear  house. 

I  had  hoped  to  have  available  and  to  submit  at  this  time  a  resume  of 
the  actions  which  have  been  reported  in  the  press  which  have  been 
taken  by  unions  throughout  the  length  and  breadth  of  this  land  to  rid 
themselves  of  Communist  influence,  I  am  a  long  way  from  my  base, 
and  unfortunately  I  was  not  able  to  get  it. 

Senator  Donnell.  Mr.  Chairman,  if  Mr.  Roth  would  like  to  file 
that,  I  move  you  respectfully  that  he  be  permitted  to  do  so. 

The  Chairman.  We  will  be  glad  to  have  it,  Mr.  Roth. 

Mr.  Roth.  Thank  you  very  much.     It  has  not  arrived. 

The  Chairman.  All  right,  Mr.  Roth,  you  may  proceed. 

Mr.  Roth,  I  do  not  have  the  material.  It  may  be  due  to  the  snow 
in  California,  for  all  I  know,  but  at  any  rate  it  is  not  here. 

I  have  not  the  time  to  go  into  the  question  of  reorganization  of  the 
National  Labor  Relations  Board  within  the  limits  of  time,  but  it  has 
been  our  experience  on  the  Pacific  coast,  and  this  is  the  judgment  of 
many  people  to  whom  I  have  talked  and  who  deal  with  the  NLRB,  that 
the  separation  of  the  judicial  and  the  prosecuting  functions  of  the 
National  Labor  Relations  Board  has  increased  its  effectiveness  and 
its  prestige. 

The  employers  that  I  represent,  and  I  believe  employers  generally, 
strongly  favor  the  retention  of  the  National  Labor  Relations  Board's 
present  set-up. 

Tlie  Chairman.  Are  there  an}'  questions  ? 

Senator  Taft.  Are  you  calling  on  members  one  by  one,  Mr. 
Chairman  ? 

The  Chairman.  I  thought  if  you  want  to  go  one  by  one,  that  would 
be  satisfactory.  Senator  Taft. 
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Senator  Taft.  There  was  filed,  Mr.  Koth,  with  this  Board  yester- 
day, and  there  is  a  question  of  whether  it  was  made  a  part  of  the  record 
or  not,  an  appendix  to  Mr.  Goldberg's  statement,  one  dealing  with  four 
strikes,  two  of  which  were  in  California.  One  of  them  was  the  strike 
in  the  oil  industry,  and  the  other  was  the  longshoremen's  strike.  Have 
you  read  those  statements? 

Mr.  Roth.  I  looked  through  them  very  hurriedly.  I  have  not  had 
a  chance  to  read  them  critically. 

Senator  Taft.  I  do  not  want  to  ask  you  about  them,  I  only  want  to 
ask  that  if  they  do  not  state  the  facts,  that  you  obtain  from  Cali- 
fornia statements  of  those  who  dispute  those  facts,  similar  state- 
ments, which  could  be  filed  with  the  committee. 

Is  that  possible  for  you  to  do  ? 

Mr.  Roth.  I  will  say  tliat,  putting  it  mildly,  they  are  misleading 
and  distorted  statements  of  the  situation. 

Senator  Taft.  Well,  can  you  obtain  statements 

Mr.  Roth.  I  should  be  very  glad  to  do  so. 

Senator  Taft.  To  file  with  the  committee  so  that  if  they  should  be 
included  in  the  record,  both  points  of  view  will  be  included  in  the 
record. 

Mr.  Roth.  I  will  be  very  glad  to  do  so. 

Senator  Taft.  Mr.  Roth,  on  the  subject  of  closed  shop,  which  has 
be-en  probably  more  prevalent,  or  was  before  the  act,  more  prevalent 
in  California  than  anywhere  else  in  the  country,  I  think,  is  that  a 
fair  statement  to  make,  that  it  has  been  more  prevalent  out  there? 

Mr.  Roth.  In  San  Francisco  it  certainly  has,  and  to  a  very  large 
extent  in  Los  Angeles. 

Senator  Taft.  Do  you  favor  the  retention  of  the  prohibition  of  the 
closed  shop  ? 

Mr.  Roth.  I  do. 

Senator  Taft.  You  favor  the  retention  of — supposing  that  the 
closed  shops  were  legalized  again.  What  restrictions,  if  any,  could  be 
imposed  to  eliminate  what  you  consider  the  evils  of  it?  I  assume 
you  consider  there  are  evils  since  you  want  to  continue  to  have  it 
albolished.  What  over-all  restrictions  are  possible,  and  are  there 
any  to  prevent  the  abuses  that  have  arisen  in  the  nature  of  regulation 
of  hiring  halls,  and  in  tht  field  ? 

Mr.  Roth.  Well,  basically  if  you  give  to  the  union  the  right  to 
determine  who  is  going  to  work,  by  compelling  the  employer  to  go  to 
the  union  and  take  from  the  union  his  new  employees,  then  I  do  not 
see  how  you  can  establish  any  regulations  that  will  cure  that  evil. 

My  objection  to  that  is,  first,  that  it  deprives  the  employer,  not  of 
the  ability  to  choose  his  employees  who  in  his  judgment  are  suitable 
and  well  qualified,  but  it  makes  it  necessary  for  him  to  take  whoever 
happens  to  be  a  member  of  that  union. 

Secondly,  the  men  who  are  given  that  opportunity  under  that  kind 
of  monopolistic  control  by  union  leaders  naturally  feel  obligated  to 
those  union  leaders  for  their  opportunity  to  work,  and  in  many  cases 
for  their  continued  employment.  That  gives  to  the  union  leader  a 
power  that  is  extremely  potent  over  the  individual  members  of  his 
union. 

Senator  Douglas.  Would  the  Senator  yield  for  a  moment? 
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Senator  Taft.  I  prefer,  if  I  may,  to  go  on.  I  have  just  started  on 
this  thing. 

Let  me  continue  for  a  while.  Senator,  if  you  do  not  mind. 

That  gives  them  a  great  poAver  over  individual  members  of  the 
unions,  you  say  ? 

Mr.  RoTJi.  People  have  asked  me,  if  I  may  be  specific,  what  is  the 
basis  of  control  of  the  hierarchy  on  the  waterfront  in  San  Francisco, 
and  I  have  told  them  that  the  basis  of  control  is  work  opportunity.  I 
frankly  concede  that  if  my  livelihood  depended  on  courting  the  favor 
of  the  men  running  the  union,  I  would  hesitate  to  vote  against  them. 
I  would  hesitate  to  take  a  position  on  any  question  against  them.  I 
w^ould  do  what  those  fellows  do,  I  w^ould  simply  go  along  and  do  what 
I  was  told  to  do,  and  I  would  go  along  wdth  wdiat  they  call  their  "bacon 
and  eggs.'' 

Senator  Taft.  Has  there  been  any  bad  effect  on  discipline  on  the 
ships,  say  ?    You  are  connected  with  the  shipping  industry  yourself. 

Mr.  Roth.  I  am  not  directly  connected  with  it.  I  was  formerly 
connected  with  it.  But  there  are  reports  which  are  available  on  that 
question,  which  could  be  submitted  here,  which  shoAv  that  it  has  af- 
fected discipline  at  sea,  and  I  would  be  very  glad  to  file  reports  here. 

Senator  Taft.  Who  would  know'  about  the  Alaskan  situation  par- 
ticularly, and  upon  which  we  had  some  testimony,  or  at  least  as  I 
recollect  it,  2  years  ago  we  had  something  with  respect  to  it? 

Mr.  Roth.  I  do  not  recall.  Senator,  who  was  here. 

Senator  Taft.  You  could  find  a  witness  who  was  familiar  with  the 
actual  conditions  in  the  shipping  industry  in  Alaska? 

Mr.  Roth.  Yes ;  I  could ;  yes. 

Senator  Taft.  You  might  give  me  the  name  of  such  a  witness. 

It  is  said  frequently  here  that  many  employers  prefer  the  hiring- 
hall  system.  What  is  the  situation?  Do  you  know  of  employers  on 
the  Pacific  coast  who  prefer  that  system? 

Mr.  Roth.  Frankly,  yes.  There  are  employers  who  are  dealing  with 
skilled  labor  where  the  source  of  labor  is  in  the  unions  and  where  it 
is  necessary  for  them  to  call  upon  the  union  for  them  because  there 
are  not  any  men  from  any  other  source. 

Some  of  those  employers  have  felt  that  it  makes  little  difference 
to  them  whether  there  is  a  union  shop  or  not.  That,  however,  is  not 
the  judgment  of  all  employers,  but  I  will  say  there  are  some  employers 
who  feel  that  way. 

I  still  think  that  it  is  a  bad  thing,  from  the  standpoint  of  the  public 
interest,  because  I  believe  that  it  may  react  against  the  public  interest 
to  have  that  sort  of  a  close  arrangement  even  between  employers  and 
unions  where  they  control  the  supply  of  labor  as  between  them  in  a 
given  craft. 

Senator  Taft.  Well,  in  such  a  case,  suppose  that  you  want  to  legalize 
the  closed  shop.  Are  there  any  regulations  regarding  the  management 
of  hiring  halls,  qualifications  of  men,  the  number  of  admissions  to  the 
union,  that  is,  the  number  of  apprentices,  we  will  say,  which  ought 
to  be  imposed  if  the  closed  shop  itself,  the  hiring  halls,  were  legal- 
ized. 

Mr.  Roth.  Tliat  is  true.  There  are  unions  in  which  it  has  been 
impossible  to  gain  admittance  unless  you  are  related  to  people  already 
in  the  union — closed  unions. 
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If  we  are  going  to  have  the  closed  shop,  I  think  we  cannot  have  the 
closed  union  or  obviously  the  union  would  control  completely  the 
opportunity  to  work  in  this  country  in  those  particular  crafts. 

I  think  we  are  going  to  have  to  have,  if  you  are  going  to  have  the 
closed  shop,  the  regulation  of  the  internal  affairs  of  the  unions  them- 
selves as  to  who  is  to  be  admitted,  the  causes  for  severance  from  mem- 
bership in  the  union,  and  a  number  of  other  items,  otherwise  I  think 
you  will  see  a  great  revolt  in  this  country  against  the  assignment  of 
the  monopoly  over  the  work  opportunities  to  a  union. 

Senator  Taft.  Are  there  any  restrictions  on  the  union  membership 
today  in  the  closed  shop  unions  in  the  Pacific  area  on  the  Pacific  coast '^ 

Mr.  Roth.  I  cannot  say  that  there  are  spelled  out  in  these  contracts 
restrictions,  no.  In  fact,  however,  you  get  your  job  if  you  are  a  friend 
of  the  man  who  is  running  the  union.  That  is  what  happens.  It 
builds  up  a  hierarchy  of  the  men  in  charge  of  the  union,  and  you  are 
beholden  to  the  men  who  are  running  it. 

Senator  Taft.  Senator  Douglas,  do  you  wish  to  continue  the  ques- 
tioning on  the  closed  shop  before  I  go  on  ? 

Senator  Douglas.  Yes.     May  I  ask  a  question? 

You  speak  of  the  power  of  the  union  leaders  passing  out  the  jobs 
under  the  closed  shop,  and  therefore,  having  the  opportunity  to  play 
favorites.  I  think  that  is  an  evil  of  many  closed  shop  arrangements. 
Is  it  not  also  true,  however,  that  wdien  you  did  not  have  a  closed  shop, 
where  the  employer  was  free  to  hire,  the  employer  could  exercise 
discrimination  so  that  the  men  were  frequently  penalized  because  of 
union  activity?  I  mean,  hasn't  this  thing  arisen  out  of  the  long  back- 
ground in  which  when  tlie  employer  had  control  over  hiring,  that 
power  was  used  against  the  employee? 

Mr.  Roth.  I  feel,  Senator,  that  the  Wagner  Act  takes  care  of  that. 
I  do  not  believe  the  men  are  unfairly  treated  by  employers  any  more 
without  having  a  remedy,  and  I  think  in  most  cases  the  remedy  has 
been  effective. 

Senator  Douglas.  Of  course,  the  remedy,  as  you  point  out  in  other 
cases  is  long  delayed. 

Mr.  Rotti.  I  personally  do  not  know  of  many  instances  nor  any,  in 
fact,  where  that  has  happened. 

Senator  Douglas.  Well  now,  in  those  cases  where  the  assignments 
of  jobs  in  closed  shops  are  made  by  the  union  on  the  basis  of  seniority, 
such  as  in  the  ITU  where  the  men  are  placed  on  the  board  and  are 
assigned  in  that  order,  is  there  any  possibility  for  the  business  agent 
under  those  conditions  to  favor  one  set  of  men  as  compared  to  an- 
other set  of  men  ? 

Mr.  Roth.  No,  but  we  can  determine  who  is  going  to  get  the  job  in 
the  initial  instance. 

Senator  Douglas.  Well,  as  I  understand  the  rules  of  the  ITU,  and 
I  happen  to  have  been  national  arbitration  chairman  for  17  years 
in  the  industry,  it  is  this :  A  man  comes  into  town  and  registers,  and 
he  gets  his  position  on  the  board  as  of  the  date  of  his  registration  with 
the  business  agent,  and  the  business  agent  has  nothing  to  do  with  it 
afterward. 

Mr.  Roth.  Obviously,  when  you  have  that  situation  you  answer 
my  objection. 
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Senator  Douglas.  That  type  of  closed  shop  does  not  lead  to  control 
b}'  the  business  agents  over  the  men. 

Mr.  KoTii.  Certainly  not  to  tlie  extent  that  it  does  on  the  water 
ironts  or  other  places  that  I  am  familiar  with. 

Senator  Douglas.  Yes. 

Now  tlien,  it  is  also  true,  is  it  not,  that  the  ITU  has  a  very  thorough- 
going system  of  internal  union  democracy,  and  publishes  all  its  finan- 
cial accounts? 

Mr.  KoTH.  I  think  you  could  find  not  only  the  ITU  but  you  could 
find  many  unions  in  this  country  that  have  those  systems.  But  they 
are  not  the  ones  tliat  give  us  trouble.  The  ones  that  do  not  have 
those  systems  and  means  of  distributing  work  are  the  ones  that  give 
us  trouble.     I  mean  trouble  with  regard  to  this  particular  feature. 

Senator  Douglas.  May  I  follow  anotlier  type  ot  closed  shop  ?  What 
were  the  objections  to  the  employers'  hiring  halls?  As  I  understand 
it,  one  of  the  objections  was  that  the  employer  could  concentrate  work 
upon  a  few  and  deny  work  to  others  so  that  some  men  felt  they  were 
being  excluded  from  the  industry  or  given  just  enough  emplojanent 
to  be  kept  on  the  fringes  for  peak  loads,  but  not  given  enough  employ- 
ment to  keep  going,  and  earn  their  living. 

JMow,  if  the  union  follows  a  system  of  equal  rationing  of  work, 
doesn't  that  eliminate  your  objection,  so  that  each  person  gets  ap- 
proximately an  equal  number  of  hours  per  week? 

Mr.  RoTii.  It  does  not  eliminate  my  objection,  because  among  those 
men  are  a  lot  of  men  who  have  been  taken  in  without  any  control  by 
the  employer  at  all,  who  never  have  been  and  never  will  be  competent 
employees,  and  under  the  rotational  system  he  has  no  choice  but  to 
use  those  men  just  as  he  uses  anybody  else. 

Senator  Douglas.  Can't  you  reject  them  for  incompetency? 

Mr.  Roth.  We  never  have  been  able  to  get  a  dismissal  on  the  San 
Francisco  water  front  on  incompetency,  even  though  the  contract  gives 
us  the  right  to  do  it.    That  is  a  matter  of  record. 

I  may  say  that  I  believe  in  the  rotational  system — not  rotational, 
but  the  decausualization  of  water-front  employees — and  I  make  no 
defense  for  this  shape-up  system,  but  I  say  that  the  hiring  hail  should 
be  jointly  managed  and  controlled  in  the  interest  of  employers  as  well 
as  the  union,  and  that  is  our  principal  objection  to  it  out  there.  We 
do  not  object  to  a  hiring  hall  as  such;  we  have  objection  to  its  man- 
agement. 

Senator  Taft.  That  was  my  understanding — that  the  hiring  hall 
could  be  run  without  the  discrimination  with  which  it  is  often  run, 
and  the  imposing  of  incompetent  people,  and  often  people  who  had  al- 
ready been  dismissed  for  incompetency  or  insubordination  and  were 
being  imposed  on  the  employers. 

Mr.  Roth.  The  right  to  dismiss  has  been  practically  nullified  on 
the  water  front  on  the  Pacific  coast. 

Senator  Taft.  Mr.  Roth,  on  the  subject  of  secondary  boycotts,  of 
course,  a  secondary  boycott  may  be  used  for  many  purposes.  It  may 
be  used  to  force  the  unionization  of  a  plant.  I  assume  that  is  an  or- 
ganizational strike,  wliich  you  say  may  be  just  as  much  against  the 
employees'  right  of  self-organization  as  the  practices  of  an  employer 
might  be. 
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Mr.  Roth.  That  is  right.  In  essence  it  completely  nullifies  anj^ 
self-determination. 

Senator  Taft.  In  other  words,  in  order  that  the  Wagner  Act  prin- 
ciples might  not  apply  to  a  closed  shop,  it  was  necessary  to  write  in  a 
si^ecific  exception  of  closed  shop ;  wasn't  it? 

Mr.  Roth.  That  is  right. 

Senator  Taft.  Making  it  clear  that  the  principle  of  a  closed  shop 
was  contrary  to  the  Wagner  Act. 

Mr.  Roth.  That  is  right. 

Senator  Taft.  Until  that  exception  was  made  on  the  secondary 
boycott — it  may  be  for  the  purpose  of  getting  better  wages,  that  is, 
to  eliminate  sweatshop  conditions  referred  to  here  yesterday — there 
may  be  such  a  secondary  boycott ;  may  there  not  ? 

Mr.  Roth.  There  ma}^  be. 

Senator  Taft.  On  the  other  hand  a  secondary  boycott  may  be  used 
to  obtain  a  closed  shop. 

Mr.  Roth.  That  is  the  most  frequent  use  of  it  in  our  section  of  the 
country. 

Senator  Taft.  In  other  words,  the  most  frequent  use  of  a  secondary 
boycott  is  to  enforce  upon  the  employer  the  signing  of  a  closed-shop 
agreement  which  he  does  not  want  to  sign ;  is  that  correct  ?  And  you 
testify  in  many  cases  the  employees  do  not  want  him  to  sign  that 
contract  ? 

Mr.  Roth.  That  is  right,  which  the  law  presumes  he  should  not 
sign  because  the  employees  presumably  make  the  decision  as  to  who 
their  representative  will  be. 

Senator  Taft.  The  secondary  boycott  may  be  used,  of  course,  then, 
to  obtain  a  union  shop  ? 

Senator  Douglas.  Will  the  Senator  yield  for  just  a  minute? 

Senator  Taft.  Yes. 

Senator  Douglas.  I  wonder  if  the  witness  would  want  to  document 
his  statement  that  the  secondary  boycotts  are  used  in  an  attempt  to 
protect  the  closed  shop. 

Senator  Taft.  Yes ;  I  would  like  for  him  to  give  us  a  list  of  the  types 
of  secondary  boycotts.  You  will  find  in  the  report  of  the  joint  com- 
mittee on  pages  24  and  25, 1  think,  a  list  of  some  25  cases  in  which  in- 
junctions were  sought  by  the  general  counsel,  but  if  the  witness  could 
analyze  the  different  uses  to  which  secondary  boycotts  have  been  put, 
I  think  it  would  be  very  useful,  and  it  may  be  desirable,  and  I  think 
it  will  be  desirable,  to  distinguish  between,  to  some  extent,  the  pur- 
poses for  which  the  secondary  boycott  is  used. 

You  have  read  the  President's  statement ;  have  you  not  ? 

Mr.  Roth.  That  is  right. 

Senator  Taft.  And,  in  effect,  he  says  that  unjustifiable  secondary 
boycotts,  which,  I  take  it  means  boycotts  used  for  unjustifiable  pur- 
poses, should  be  outlawed,  whereas  secondary  boycotts  used  for  proper 
purposes  should  be  legalized. 

Mr.  Roth.  And  the  bill  includes,  too,  which  are  considered  unjus- 
tifiable. 

Senator  Taft.  Well,  the  bill  only  includes  those  in  which  in  one 
union  there  is  an  attempt  to  get  an  employer  aw^ay  from  another  union ; 
does  it  not  ? 

Mr.  Roth.  Or  to  have  assigned  to  it  the  particular  work  task. 
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Senator  Taft.  Or  jurisdictional- 


Mr.  Roth.  Jurisdictional.  One  is  over  the  riglit  of  representation, 
and  the  other  is  over  the  right  to  perform  a  certain  task. 

Senator  Taft.  Wonkl  yon  say  those  represented  a  considerable 
portion  of  the  total  number  of  secondary  boycotts? 

Mr.  RoTiT.  Not  numerically,  they  have  not,  but  some  of  them  in 
the  past  have  been  very  troublesome. 

Senator  Tafi\  They  are  important. 

Mr.  Roth.  That  is  right. 

Senator  Taft.  I  suppose  it  is  hard  to  say  what  percentage  of  all 
secondary  boycotts  you  think  would  be  outlawed  by  this  bill. 

Mr.  Roth.  It  is  a  very  small  percentage.  I  had  a  compilation  at 
one  time,  and  my  recollection  is  that  it  is  in  the  range  of  o  or  4  percent 
of  the  number  of  strikes  that  occur  in  the  country,  but  I  would  have 
to  check  that. 

Senator  Taft.  The  number  of  secondary  boycotts  that  occur  in  the 
country  ? 

Mr.  Roth.  No  ;  all  strikes. 

Senator  Taft.  All  strikes,  3  or  4  percent. 

Have  you  any  idea  of  the  percentage  of  secondary  boycotts  prohib- 
ited by  the  President's  bill  ? 

jMr.  Roth.  No  ;  I  have  not.    They  are  listed  in  the  report. 

Senator  Taft.  In  making  your  analysis  of  the  types  of  secondary 
boycotts,  you  might  add  to  that  a  statement  of  the  total  percentage, 
some  rough  estimate  of  the  total  percentage,  of  the  secondai-y  boycotts 
which  might  be  outlawed  by  the  President's  bill. 

Mr.  Roth.  I  will  be  glad  to  do  that. 

Senator  Taft.  That  is  all,  Mr.  Chairman. 

Senator  Murray.  Are  there  any  other  questions?  Is  there  any 
further  cross-examination  ? 

Senator  Neely.  Yes ;  I  would  like  to  ask  a  question. 

Senator  Murray.  Senator  Neely. 

Senator  Neely.  I  would  permit  Senator  Donnell  to  go  ahead. 

Senator  Donnell.  Mr.  Roth,  in  your  statement  on  page  10,  referring 
to  national  emergencies,  you  say  that  the  bill  provides  no  effective 
method  for  delaying  a  strike,  and  then  there  is  a  sentence  with  which 
I  am  in  thorough  harmony,  and  of  which,  I  would  like  to  have  a  further 
amiDlification  from  yourself,  if  you  please. 

You  say  that  it  is  naive  to  expect  that  all  labor  leaders  will  respect 
the  President's  proclamation,  wdiich  amounts  to  nothing  more  than 
a  request  that  they  maintain  a  status  quo. 

Now,  I  have  before  me  this  act,  the  proposed  act,  and  I  observe  it 
says,  in  section  302,  that  [reading] : 

Whenever  the  President  finds  that  a  national  emergency  threatened  or  exists 
because  a  stoppage  of  work  has  resulted  or  threatens  to  result  from  a  labor 
dispute  (including  the  expiration  of  a  collective-bargaining  agreement)  in 
a  vital  industry  which  affects  the  public  interest,  he  shall  issue  a  proclamation 
to  that  effect  and  call  xipon  the  parties  to  the  dispute  to  refrain  from  a  stoppage 
of  work,  or  if  such  stoppage  has  occurred,  to  resume  work  and  operations  in 
the  public  interest. 

I  would  like  to  ask  you,  from  your  experience,  ]\Ir.  Roth,  if  such 
Vvork  stoppage  has  already  occurred,  do  you  think  that  the  issuance 
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of  such  a  proclamation  in  the  normal  case  involving  a  national  emer- 
gency, the  parties,  the  employees,  will  go  back  to  work  in  pursuance 
of  that  proclamation  ? 

Mr.  EoTH.  I  do  not  think  they  will.  We  had  that  experience  in 
the  coal  strike  during  the  war,  and  we  have  had  many  experiences  in 
the  War  Labor  Board  where  we  found  that  a  request  for  them  to  go 
back  to  work  would  not  meet  with  compliance. 

Senator  Donnell.  Yes.  I  assume  that  tlie  request  is,  perhaps, 
somewhat  more  likely  to  be  observed  with  respect  to  refraining  from 
a  stoppage  of  work ;  but  even  there,  Mr.  Roth,  is  it  your  opinion  that 
in  the  normal  case,  where  a  national  emergency  is  threatened,  or 
exists  because  a  sto})page  of  work  has  resulted  or  threatens  to  result, 
that  the  mere  ])roclamation  of  the  President  will,  in  the  average 
instance,  cause  the  parties  to  refrain  from  going  out  on  strike? 

Mr.  Roth.  I  certainly  do  not  think  it  will. 

Senator  Donnell.  Now,  Mr.  Eoth,  on  page  18  of  the  bill,  in  sub- 
division (c),  section  302,  the  very  framers  of  the  bill  proceed  to  make 
a  further  provision  about  this  resumption  of  work. 

They  say  [reading]  : 

After  a  Presidential  proclamation  has  been  issned  under  section  301,  and  until 
5  days  have  elapsed  after  the  report  has  been  made  by  the  Board — 

that  report  is  required  to  be  made  within  25  days — 

until  5  days  have  elapsed  after  the  report  has  been  made  by  the  Board  appointed 
under  this  section,  the  parties  to  the  dispute  shall  ((Uitinue  or  resume  work 
and  operations  under  the  terms  and  conditions  of  employment  which  were  in 
effect  immediately  prior  to  the  beginning  of  the  dispute  unless  the  change  therein 
is  agreed  to  by  the  parties. 

Mr.  Roth,  do  you  find  anything  in  this  bill  that  sets  forth  any 
method  whatsoever  of  enforcing  this  apparently  mandatory  require- 
ment, "'the  parties  to  the  dispute  shall  continue  or  resume  work  and 
operations  r' 

Mr.  Roth.  I  do  not,  and  it  is  my  opinion  that  that  is  entirely 
ineffective. 

Senator  Donnell.  There  are  no  penalties  provided  in  the  bill  for  a 
failure  to  comply  with  this  mandatory  requirement;  are  there? 

Mr.  Roth.  No^ 

Senator  Donnell.  Mv.  Rotli,  you  are  not  only  the  head  of  the  Em- 
ploj^ers'  Council,  but  you  have  had  a  wide  experience  in  general 
labor  relations  out  on  the  coast,  have  you  not,  over  many  years? 

Mr.  Roth.  I  have.     I  have  been  engaged  in  it  for  12  years. 

Senator  Donnell.  Twelve  years. 

Mr.  Roth.  In  the  front-line  trenches. 

Senator  Donnell.  And  prior  to  that  time,  you  were  engaged  in 
what  profession  ov  business  ? 

Mr.  Roth.  I  was  business  manager  of  Stanford  University  for  18 
years,  and  prior  to  that  time  practiced  law  in  San  Francisco. 

Senator  Donnell.  Practiced  law  in  San  Francisco  for  how  many 
years  ? 

Mr.  Roth.  Five. 

Senator  Donnell.  For  how  many  years  were  you  the  business 
manager  of  Stanford  University? 

Mr.  Roth.  Eighteen. 
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Senator  Donnell.  By  the  way,  just  for  the  record,  how  large  an 
institution  was  Stanford  University  when  you  were  business  man- 
ager, and  I  am  referring  now  not  solely  to  the  number  of  students, 
but  from  a  financial  standpoint,  what  was  the  average  annual  ex- 
penditures that  were  under  your  control  as  business  manager? 

]\Ir.  RoTii.  The  university  had  an  endowment  of  approximately 
$42,000,000,  and  an  investment  portfolio  of  some  $^l\000,000  which 
was  under  my  staff's  direction. 

I  have  forgotten  what  point  it  was  that  you  asked  me. 

Senator  Donnell.  What  was  the  annual  expenditure? 

Mr.  Roth.  The  annual  expenditure  was  around  $3,000,000. 

Senator  Donnell.  That  was  under  your  jurisdiction? 

Mr.  Roth.  Yes,  sir. 

Senator  Donnell.  Now,  Mr.  Roth,  from  your  experience  and  your 
professional  experience,  likewise,  and  I  am  including  your  experi- 
ence as  a  lawyer,  do  you  consider  it  sound  public  policy  to  set  forth 
in  a  Federal  statute  a  mandatory  requirement  such  as  this,  "that  the 
parties  shall  continue  or  resume  work''?  I  say,  from  the  standpoint 
of  sound  public  policy,  is  it  advisable  to  set  forth  such  a  mandatory 
provision  with  no  penalties  and  no  method  of  enforcement  prescribed 
in  the  bill? 

Mr.  Roth.  I  think  it  is  thoroughly  unsound.  I  think  every  time 
you  attempt  to  legislate  without  some  sanction  in  a  labor  law,  you 
weaken  your  position. 

Senator  Donnell.  Mr.  Roth,  have  you  noticed  this  morning's  New 
York  Times,  the  headline  on  the  front  page,  which  states,  "President 
claims  powers  to  enjoin  national  strikes"'? 

Mr.  Roth.  I  have. 

Senator  Donnell.  Of  course.  I  take  it  that,  as  a  lawyer,  you  would 
certainly  agree  that  the  President  himself  certainly  cannot  have  any 
power  to  issue  an  injunction.  That  is  true,  isn't  it —  that  it  is  a  court 
proceeding  rather  than  an  executive  proceeding;  is  it  not? 

Mr.  Roth.  Yes;  that  is  right.  Senator. 

Senator  Donnell.  Therefore,  the  President  seems  certainly  him- 
self not  to  have  any  power  to  issue  any  mandatoiy  order  which  can 
be  enforced,  requiring  people  to  refrain  from  these  national  strikes. 
That  is  correct ;  isn't  it  ? 

Mr.  Roth.  That  is  correct,  in  my  judgment. 

Senator  Donnell.  Have  you  examined  into  the  question,  Mr.  Roth, 
as  to  whether  or  not  there  is  any  inherent  power  in  the  President,  out- 
side of  war  power,  is  there  any  inherent  power  in  him  to  take  any 
steps  toward  requiring  people  to  refrain  from  striking? 

Mr.  Roth.  I  have  not  inquired  into  it,  but.  in  my  opinion,  it  is  an 
academic  question,  because  it  is  conceded,  it  seems  to  me,  by  the 
President  and  everybody  that  there  have  been  occasions,  and  there 
will  be  occasions,  when  it  is  going  to  be  necessary  to  invoke  the  in- 
junction. 

I  do  not  know  why  we  should  not  spell  that  out.  Apparently,  the 
President  feels  that  he  will  have  to  do  it  sometime;  and  he  says,  "I 
have  the  inherent  power  to  do  it." 

Now,  why  shouldn't  we  spell  it  out  here  so  that  there  is  no  question 
about  it  ?    T  do  not  see  what  the  discussion  is  about. 
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Senator  Donnfxl.  The  Taft-Hartley  bill,  Mr.  Eoth,  does  spell  it 
out,  not  by  virtue  of  givino;  the  President  power  to  issue  any  injunc- 
tion himself,  but  it  spells  it  out  by  giving  to  the  courts  jurisdiction  to 
issue  such  injunctions;  does  it  not? 

Senator  Taft.  On  application. 

Mr.  Roth.  Yes. 

Senator  Doxxell.  On  application,  yes,  application  by  the  Govern- 
ment :  that  is  correct,  is  it  not  ? 

Mr.  Roth.  That  is  right. 

Senator  Donxell'.  Yes.  Do  you  know,  Mr.  Roth,  from  your  experi- 
ence as  a  lawyer,  or  your  studies  as  a  lawyer,  whether  it  has  ever  been 
held  that  the  courts  of  this  country,  in  the  absence  of  a  statute  con- 
ferring jurisdiction  on  them  so  to  do,  have  any  power  to  enjoin  a  strike 
merely  because  a  national  emergency  is  confronting  the  country? 

Mr.  Roth.  I  do  not,  but  I  must  say  that  I  am  not  a  constitutional 
lawyer;  I  do  not  consider  myself  competent  to  pass  on  the  legal  ques- 
tion, certainly  without  study  of  it,  and  I  have  made  no  study  of  it. 

Senator  Donnell.  Now,  with  all  due  respect,  and  without  in  any 
sense  meaning  any  sarcasm;  but,  as  a  matter  of  fact,  I  take  it  that  the 
President  of  the  United  States  would  not  claim  that  he  is  a  constitu- 
tional lawyer,  or  has  had  experience  along  those  lines.  You  never,  ab 
a  lawyer,  however,  in  the  years  of  your  practices — how  many  years 
did  you  practice,  did  you  say  ? 

Mr.  Roth.  I  practiced  5  years  before  I  went  to  Stanford,  and  I 
practiced  3  years  since,  and  I  have  practiced  off  and  on  in  the  interim. 

Senator  Donnell.  Yes.  And  you  have  never  heard,  I  take  it,  Mr. 
Rotli,  of  an}^  decision  of  any  court  to  the  effect  that  courts,  inde- 
])endent  of  statutory  authority  so  to  do,  may  enjoin  strikes  merely 
because  a  national  emergency  is  threatened;  am  I  correct  in  that? 

Mr.  Roth.  I  know  of  none,  and  I  have  read  extensively. 

Senator  Donnell.  Pardon  me?    Am  I  correct  in  my  statement? 

Mr.  Roth.  Yes ;  you  are  correct  in  your  statement. 

Senator  Donnell.  Mr.  Roth,  do  you  regard  it  as  advisable  to  let 
the  Nation  know,  one  way  or  the  other,  whether  or  not  the  injunction 
power  is  intended  to  be  existent,  or  do  you  think  it  should  be  held 
vague  and  concealed  so  that,  on  the  one  hand,  one  man  will  infer,  as 
the  Attorney  General  has,  tliat  the  power  may  exist — he  does  not 
know  it  does — and  on  the  otlier  hand,  that  eminent  counsel  for  the 
CIO  take  exactly  the  contrary  position  and  assert  with  probably  more 
positiveness  that  the  power  does  not  exist. 

My  question  is.  Do  you  think  it  advisable  that  the  Nation  should  be 
left  in  the  dark  on  this  matter;  should  we  allow  the  matter  to  be  left 
in  a  vague  and  uncertain  manner,  to  be  left  in  a  stage  of  vagueness 
and  uncertainty,  or  should  we  have  it  written  down  in  black  and 
wiiite,  as  the  Taft-Hartley  does,  whether  or  not  the  courts  shall  have 
jurisdiction  to  issue  the  injunction  in  a  case  of  threatened  national 
emergency  ? 

Mr.  Roth.  I  think  most  emphatically  it  should  be  spelled  out,  be- 
cause of  the  effect  which  it  will  have  on  industrial  relations.  If  the 
thing  is  left  up  in  the  air,  and  it  is  to  be  speculated  about,  you  are  not 
going  to  have  any  stability  in  some  of  these  national  situations.  They 
are  going  to  take  chances  on  the  thing,  and  go  ahead  and  strike. 
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Senator  Donnell.  ]\Ir.  Roth,  it  has  been  stated  here  by  the  head  of 
the  National  Labor  Relations  Board  that  he  thinks,  as  he  said  in  sub- 
stance, and  I  am  using  almost  his  exact  language  : 

r.uytliing  that  smells  of  the  courts  ought  to  be  left  out  of  anything  pertaining 
to  labor  relations. 

Do  you  concur  in  that  view  ? 

Mr.  RoTii.  No ;  I  do  not,  and  the  only  reason  I  can  see  for  its  ever 
having  been  advanced  is  that  labor  does  not  like  it. 

Senator  Donnell.  Is  there  any  reason  that  you  know  of  in  the  world 
why  one  branch  of  our  society,  one  segment  of  our  society,  should 
hold  itself  free  from  any  control  by  courts,  whereas  other  branches 
of  society,  including  the  emj^loyers,  are  subject  to  it,  subject  to  the 
action  of  the  courts? 

Mr.  RoTii.  I  cannot  think  of  any  reason  in  the  world  for  such  a 
distinction. 

Senator  Donnell.  Do  j^ou  think  it  is  wholesome  or  unwholesome 
that  we  should  have  courts  with  powers  to  enforce  their  orders  ? 

]\Ir.  Roth.  I  think  it  is  essential. 

Senator  Donnell.  It  is  essential  to  the  orderly  conduct  of  our 
Government ;  is  it  not  ? 

Mr.  RoTii.  It  is. 

Senator  Donnell.  Now,  Mr.  Roth,  we  have  a  tripartite  system  of 
government,  have  we  not,  three  branches  of  our  National  Government? 

Mr.  RoTii.  That  is  right. 

Senator  Donnell.  Tliat  is,  the  executive,  the  legislative,  and  the 
judicial.     That  is  right ;  is  it  not  ? 

Mr.  Roth.  That  is  right. 

Senator  Donnell.  And  is  it  not  also  true  that,  as  a  general  propo- 
sition, in  the  first  place,  the  Federal  Government  has  only  such  powers 
as  are  delegated  to  it?     That,  generally  speaking,  is  true;  is  it  not? 

Mr.  Roth.  Yes. 

Senator  Donnell.  I  will  ask  you  whether  or  not  it  is  also  true 
that  the  powers  of  each  of  the  departments  of  the  Federal  Government 
are  likewise  "only  such  as  granted  to  such  respective  departments, 
legislative,  executive,  or  judicial,  by  the  Constitution"?  And  in  that 
connection,  and  before  you  answer  the  question,  may  I  quote  this  obser- 
cation  in  a  sentence  from  the  Supreme  Court  of  the  United  States  in 
Dorr  V.  The  United  States  (195  P.  S.  138,  p.  140)  [reading]  : 

It  may  be  regarded  as  settled  that  the  Constitution  of  the  United  States  is  the 
only  source  of  power  authorizing  action  by  any  branch  of  the  Federal  Gov- 
ernment. 

Do  vou  concur  with  tliat  view  ? 

Mr."  Roth.  I  do. 

Senator  Donnell.  And,  therefore,  for  the  President  of  the  United 
States  to  set  forth  here,  even  though  he,  I  take  it — and  I  again  say  this 
is  most  respectfully  said — I  take  it  he  would  make  no  pretense  to 
having  specialized  in  constitutional  law  or  having  practiced  constitu- 
tional law,  and  for  the  President  to  come  out  and  state  that  he  "claims 
powers  to  enjoin  national  strikes,"  does  it  not  devolve  upon  him  or 
somebody,  in  your  judgment  as  a  lawyer,  to  point  to  some  provision, 
express  or  implied,  of  the  Constitution  of  the  United  States,  that  will 
give  him  that  authority?     Am  I  not  correct  in  that  statement? 
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Mr.  E.OTH.  I  think  it  is  a  strange  and  a  dangerous  doctrine. 

Senator  Donnell.  Am  I  correct  in  my  statement,  I  say? 

Mr.  Roth.  You  are. 

Senator  Donxell.  Yes,  sir. 

You  are  not  stating  that  the  doctrine  which  I  asserted  is  dangerous; 
a  re  you  ?     [  Laughter.  ] 

]\Ir.  Roth.  I  am  stating  the  President's  doctrine  is. 

Senator  Donnell.  You  are  stating  that  the  President's  doctrine  is 
dangerous. 

Mr.  Roth.  That  is  right. 

Senator  Donnell.  "Well,  I  undertake  to  say,  too,  and  I  make  no 
pretense  of  being  any  expert,  by  any  manner  of  means ;  but  it  seems 
to  me,  Mr,  Roth,  that  obviously  if  the  President  who  has  in  his  press 
conference,  I  observe,  yesterday — I  do  not  have  the  exact  citation 
here  before  me,  but  I  think  it  is  in  the  Washington  papers  this  morn- 
ing— the  President  admonishes  people  to  go  and  look  at  the  Con- 
stitution, to  just  study  the  Constitution,  and  they  will  find  out. 

In  substance,  he  tells  us  where  the  power  arises.  I  challenge  the 
President  of  the  United  States  to  point  to  anything  anywhere  in  the 
Constitution  that  says  that  he  has  any  such  inherent  power.  Do  you 
know  of  any  such  provision  ? 

Mr.  Roth.  No  ;  and  I  propose  to  follow  his  admonition  when  I  get 
home  and  study  the  Constitution.     [Laughter.] 

Senator  Donnell.  Yes. 

Mr.  Roth,  the  President,  of  course,  is  the  Commander-in-Chief  of 
the  Army  and  Navy.  We  know  that;  do  we  not?  We  know  that  the 
Smith-Connally  Act  conferred  upon  him,  as  the  President  and  Com- 
mander-in-Chief of  the  Army  and  Navy,  the  power  of  seizure  of 
projDerty.    We  know  that;  do  we  not? 

Mr.  Roth.  Yes. 

Senator  Donnell.  We  know  that;  do  we  not? 

Mr.  Roth.  Yes. 

Senator  D'jnnell.  We  know  that  he  did  act  under  that  act  and  did 
seize  property  and  had  employees  under  Mr.  Krug,  as  the  Secretary 
of  the  Interior,  in  the  operation  of  the  coal  mines.  We  know  that ;  do 
we  not? 

Mr.  Roth.  We  do. 

Senator  Donnell.  And  we  know  that  in  the  United  Mine  Workers 
case  an  injunction  was  granted  there  to  restrain  the  employees  of  the 
United  States  Goveinment  from  maintaining  a  strike.  We  do  know 
that ;  do  we  not  ? 

Mr.  Roth.  Yes. 

Senator  Donnell.  Do  you  know,  Mr.  Roth — I  know  you  have  not 
studied  it ;  but,  if  3-011  have  had  8  years  as  a  practitioner,  you  have  had 
all  these  years  in  labor  relations  and  you  have  had  these  years  of 
experierice  as  a  manager,  and  if  you  have  studied  lavv'  you  have  cer- 
tainly some  ideas — do  you  know  of  anything  anywhere  in  the  Consti- 
tution or  the  decisions  of  die  courts  of  ovv  country  that  says  that, 
independently  of  the  war  powei' — and  I  might  even  go  further  and 
say,  independently  of  war  power  conferred  by  statute — that  the  Presi- 
dent of  the  United  States  has  the  power  of  seizure  of  private  property 
and  placing  it  under  the  jurisdiction  of  the  United  States?  Do  you 
know  of  any  such  thing  ? 
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Mr.  Roth.  I  know  of  no  such  rule  of  law  ;  no. 

Senator  Donnell.  Have  you  looked  into  the  question  of  whether  he 
has  tlie  right  to  draft  labor,  make  them  work  as  soldiers  in  the  event 
of  a  national  emergency?    Have  you  looked  into  that? 

Mr.  Roth.  No. 

Senator  Donnell.  If  he  has  the  power  to  enjoin  strikes  we  agree, 
first,  that  he  has  no  such  power  to  issue  an  injunction  because  that  is  a 
function  of  the  courts.     We  agree  to  that ;  do  we  not  ? 

Mr.  Roth.  Yes. 

Senator  Donnell.  As  I  see  it,  the  only  other  two  alternatives  under 
which  he  could  maintain  this  alleged  inherent  power  would  be  by 
either  seizure  of  the  property  and  putting  governmental  employees  in, 
or  by  the  drafting  of  the  employees,  the  laborers  to  operate  the  prop- 
erties. Can  you  think  of  any  other  alternatives  by  which  he  could 
enforce  such  an  inherent  power  ? 

Mr.  Roth.  No  ;  I  do  not. 

Senator  Donnell.  Now,  Mr.  Tobin  yesterday,  when  he  was  on  the 
stand,  repeatedly  declined  to  answer  the  question  with  any  directness 
whatsoever  as  to  how  the  President  is  going  to  enforce  this  power.  He 
declined  and  merely  stated  that  no  President,  either  the  present  one  or 
a  future  one,  is  going  to  permit  the  Nation  to  be  brought  to  its  kneei=\ 
as  he  said,  in  a  situation  of  this  kind.  Do  j^ou  know  of  any  way  in 
which  the  President  could  prevent  the  Nation  from  being  brought  to 
its  knees  except  either  by  jurisdiction  being  granted  to  the  courts  to  is- 
sue injunctions  or  by  the  President's  being  granted  the  power  of 
seizure  by  the  Congress  or  perchance  by  the  action  of  the  President,  as 
Commander-in-Chief  of  the  Army  and  Navy,  drafting  into  the  en- 
forced military  service  of  the  country  the  employees  of  such  indus- 
tries?    Do  you  know  of  any  other  way? 

Mr.  Roth.  I  know  of  no  other  method  by  which  he  could  enforce  it. 

Senator  Pepper.  Mr.  Roth,  as  I  understand  it,  you  concur  this  morn- 
ing in  the  testimony  given  here  by  Senator  Donnell  ? 

Mr.  RoTPT.  The  answer  is  "Yes." 

Senator  Donnell.  What  was  that?     I  did  not  hear  it. 

Mr.  Reporter,  will  you  read  that  answer  back,  please? 

(The  record  was  thereupon  read  by  the  reporter.) 

Senator  Donnell.  Thank  you.  I  so  testify,  Mr.  Chairman,  and  I 
am  complimented  to  be  placed  in  the  same  category  as  Mr.  Roth. 

Senator  Neely.  I  challenge  the  observation  made  by  the  distin- 
guished Senator  from  Missouri  to  the  effect  that  he  is  sure  the  President 
would  not  contend  that  he  is  a  great  constitutional  lawyer. 

I  remind  the  Senator  that  the  President  was  formerly  a  United 
States  Senator.  Except  Carter  Glass,  of  Virginia,  I  have  never 
known  a  Senator  who  did  not  think  he  was  a  constitutional  lawyer, 
although  he  had  never  studied  law  an  hour  in  his  life. 

Senator  Donnell.  Mr.  Chairman,  I  want  it  perfectly  clear,  as  I 
tried  to  say,  that  I  was  not  speaking  in  any  sense  disrespectfully  of 
the  President. 

Senator  Neely.  That  is  right. 
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Senator  Donnell.  He  is  an  old  and  valued  friend  of  mine,  but  I 
think  the  President  of  the  United  States,  like  any  other  individual, 
like  Mr.  Roth  or  anybody  else,  his  ability  to  judge  in  a  matter  of  this 
sort  is  properly  to  be  evaluated  by  the  previous  experience  that  he 
has  had,  and  the  President  of  the  United  States,  and  he  may,  although 
I  have  never  heard  of  his  practicing  law — I  do  not  mean  that  nobody 
but  a  lawyer  can  pass  upon  these  matters — but  I  do  think  that  the 
President  of  the  United  States  has  had  experience  along  other  lines, 
valuable  experience,  valuable  to  the  Nation,  and  I  honor  and  respect 
him  for  it,  but  I  am  saying  here  today  that,  to  my  mind,  with  the 
Attorney  General  of  the  United  States  giving  us  no  authority  what- 
soever other  than  the  two  that  were  discussed  yesterday  in  this  hear- 
ing for  the  inference  that  he  leaves  in  his  letter  of  report  which  he 
does  not  call  an  opinion,  and  indicates  it  is  not  an  opinion,  I  say,  that 
with  the  Attorney  General  being  no  more  definite  than  he  is,  that 
certainl}^  the  President  of  the  United  States  would  not,  with  his 
previous  experience  and  the  type  of  it,  claim  to  the  Nation  to  possess 
the  qualifications  to  enable  him  to  come  out  with  definiteness  and  cer- 
tainty on  the  matter  of  grave  constitutional  import,  and  requiring 
tremendous  knowledge  of  constitutional  law. 

Senator  Morse.  Will  the  Senator  from  JMissouri  yield? 

Senator  Donnell.  I  yield  to  the  Senator  from  Oregon, 

Senator  Morse.  I  should  like  to  ask  the  Senator  from  Missouri  to 
clarify  the  record  on  a  point  that  he  just  made,  because  it  presently 
appears  in  the  record  and  would  give  a  conclusion  that  his  reference 
to  the  two  citations  of  the  Attorney  General  are,  in  fact,  authorities 
for  which  the  Attorney  General  cites  them;  and  I  think  it  is  per- 
fectly clear,  if  one  will  read  the  two  citations,  that  they  do  not  sup- 
port at  all  the  conclusions  that  the  Attorney  General  presents  as 
sound  conclusions  from  those  citations. 

I  regret  that  the  Attorney  General  has  miscited  the  so-called  an- 
thorities,  but  a  reading  of  them  will  prove  that  that  is  the  fact. 

Senator  Donxell.  Mr.  Chairman,  I  am  glad  the  Senator  asked  to 
do  that.  That  was  the  ])oint  that  I  endeavored  to  make,  and  I  think 
he  has  made  it  with  so  much  clarity  and  brevity  this  morning  that  it 
impresses  itself  admirably  upon  this  committee  and,  I  trust,  upon  the 
Nation. 

The  fact  is,  as  1  pointed  out  3'esterday  morning  in  analyzing  the 
Attorney  General's  opinion,  that  the  two  authorities  mentioned,  one 
of  them,  I  take  it  is  no  authority  whatsoever.  It  is  an  opinion  of  a 
prior  Attorney  General,  having  no  force  of  authority  whatsoever, 
and  as  I  read  it  into  the  record  yesterday  morning,  it  has  but  little, 
if  any,  application  to  the  limited  point  for  which  the  Attorney  Gen- 
eral cites  it. 

Furthermore,  the  other  authority,  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  United  Mine  Workers'  case,  is  an 
authority  to  the  effect  solely  that  where  under  the  War  Labor  Dis- 
putes Act.  under  war  conditions,  and  under  the  war  power,  there  has 
been  vested  by  Congress  in  the  President  the  right  to  seize  property 
that  an  injunction  will  lie  on  behalf  of  the  United  States  to  prevent 
the  employees  of  the  United  States  itself  from  going  out  on  strike. 

May  I  say  further,  in  response  to  the  Senator  from  Oregon,  that, 
as  I  pointed  out  yesterday,  the  Attorney  General  has  very  carefully 
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guarded  the  citation  of  these  authorities,  and  he  does  not  cite  them  on 
his  final  conchision  at  alL  He  cites  them  only  on  the  broad  point,  as 
he  says,  and  I  might  point  out,  [reading] : 

that  the  inherent  power  of  the  President  to  deal  with  emergencies  that  affect 
the  health,  safety,  and  welfare  of  the  entire  Nation  is  exceedingly  great. 

Then,  he  says,  "See  these  two  authorities."  But  wlien  he  gets  down 
into  the  next  paragraph,  which  is  the  one  where  he  expresses,  what  he 
carefully  says  is  his  belief  and  does  not  dignify  with  the  term  "opin- 
ion", he  says : 

Should,  however,  the  parties  not  obey  the  mandate  of  section  302  (c)  of  the 
bill— 

the  one  which  Mr.  Roth  indicates  that  it  is  naive  to  expect  obedience 
to,  the  Attorney  General  says : 

Should,  however,  the  parties  not  obey  the  mandate  of  section  302  (c)  of  the 
bill,  and  should  this  result  in  a  national  strike,  it,  it  is  my  belief  that  in  ap- 
propriate circumstances — 

he  does  not  say  what  they  are — 

the  United  States  would — 

what  ? — 

would  have  access  to  the  courts  to  protect  the  national  health,  safety  and 
welfare. 

But,  Mr.  Chairman,  in  the  first  place,  when  Mr.  Clark  so  states, 
he  does  not  say  a  word  to  the  effect  that  the  courts,  after  entry  has 
been  had  to  them,  would  have  any  authority  or  power  to  issue  an  in- 
junction. 

The  Taft-Hartley  x\ct  gives  the  courts  that  power.  Without  that 
power  being  conferred  upon  them,  they  have  no  such  power,  and  the 
point  to  which  I  was  directing  my  attention  is  that  the  authorities 
whicli  are  mentioned  by  the  Senator  from  Oregon  are  not  cited  by  the 
Attorney  General  in  support  of  this  proposition  to  the  effect  that  the 
United  States  would  have  access  to  the  courts  to  protect  the  national 
health,  safety,  and  welfare. 

So,  to  summarize  on  the  matter  of  authorities,  the  authorities  are, 
to  my  mind,  of  little,  if  any  applicability,  even  to  the  broad  proposi- 
tion which  he  asserts,  and  that  is  the  one  in  the  first  paragraph  about 
the  inherent  power  the  President  is  alleged  to  have. 

But  vrhen  it  comes  down  to  the  right  of  the  United  States  to  go 
into  court  to  protect  the  national  health,  safety,  and  welfare,  he  cites 
no  authority  whatever,  and  gives  as  his  reason  for  the  conclusion  which 
I  have  read,  merely  this  sentence  [reading]  : 

I  say  this  because  it  is  my  belief  that  access  to  its  own  courts  is  always 
available  to  the  United  States  in  the  absence  of  a  specific  statutory  bar  depriv- 
ing the  Government  of  tlie  right  to  seek  the  aid  of  the  Federal  courts  in  such 
critical  situations. 

The  next  sentence  is : 

Particularly  is  this  true  where,  as  in  the  proposed  legislation,  a  statutory  obli- 
gation is  placed  upon  the  parties  requiring  them  to  continue  or  resume  opera- 
tions during  a  specified  period — 

and  then  the  next  few  words : 

this  bill,  as  I  read  it — 
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says  Mr.  Clark — 

does  not  purport  to  circumscribe  the  riglits  of  tlie  United  States  in  this  respect. 

On  this  whole  paragraph,  Mr.  Chairman,  that  I  have  read,  the  one 
after  the  citation  of  authority,  and  I  say  to  the  Senator  from  Oregon, 
the  Attorney  General  gives  no  authority,  gives  no  reasoning,  gives 
merely  his  belief  as  being  based  upon  an  earlier  belief  which  he  had. 

Senator  Morse.  The  Senator  from  Missouri,  does  he  object  to  my 
inserting  at  this  point  in  the  record  article  II  of  the  Constitution  of 
the  United  States  wliich  sets  forth  the  powers  of  the  President  of  the 
United  States  ? 

Senator  Donnell.  I  join  in  the  suggestion  that  it  be  set  forth. 

As  far  as  I  am  concerned,  the  whole  Constitution  can  be  set  forth, 
and  I  challenge  anybody,  in  the  Constitution  or  the  amendments,  to 
find  the  inherent  power  which  is  intimated  by  the  Attorney  General, 
and  which  the  President,  with  such  absolute  assurance,  tells  the  Nation 
that  he  himself  has. 

(Art.  II  of  the  Constitution  referred  to  follows :) 

ARTICLE  n 

Section  1.  The  executive  power  shall  be  vested  in  a  President  of  the  United 
States  of  America.  He  shall  hold  his  cfiice  during  the  term  of  4  years,  and,  to- 
gether with  the  "Vice  President,  chosen  for  the  same  term,  be  elected,  as  follows : 

Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  direct, 
a  number  of  electors,  equal  to  the  whole  number  of  Senators  and  Representatives 
to  which  the  State  may  be  entitled  in  the  Congress ;  but  no  Senator  or  Repre- 
sentative, or  person  holding  an  office  of  trust  or  profit  under  the  United  States, 
shall  l)e  appointed  an  elector. 

The  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot  for  two 
persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  State  with 
themselves.  And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the 
number  of  votes  for  each ;  which  list  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  seat  of  the  Government  of  the  United  States,  directed  to  the  Presi- 
dent of  the  Senate.  The  President  of  the  Senate  shall,  in  the  presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  certificates,  and  the  votes 
shall  then  be  counted.  The  person  having  the  greatest  number  of  votes  shall 
be  the  President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed ;  and  if  there  be  more  than  one  who  have  such  majority,  and  have  an 
equal  number  of  votes,  then  the  House  of  Representatives  shall  immediately 
choose  by  ballot  one  of  them  for  President ;  and  if  no  person  have  a  majority, 
then  from  the  five  highest  on  the  list  the  said  House  shall  in  like  manner  choose 
the  President.  But  in  choosing  the  President,  the  votes  shall  be  taken  by  States, 
the  representation  from  each  State  having  one  vote ;  a  quorum  for  this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of  the  States,  and  a  ma- 
jority of  all  the  States  shall  be  necessary  to  a  choice.  In  every  case,  after  the 
choice  of  the  President,  the  person  having  the  greatest  number  of  votes  of  the 
electors  shall  be  the  Vice  President.  But  if  there  should  remain  two  or  more 
who  have  equal  votes,  the  Senate  shall  choose  from  them  by  ballot  the  Vice 
President. 

Tlie  Congress  may  determine  the  time  of  choosing  the  electors,  and  the  day 
on  which  they  shall  give  their  votes ;  which  day  shall  be  the  same  throughout 
I  lie  United  States. 

No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States,  at 
the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to  the  office  of 
President;  neitlier  shall  any  person  be  eligible  to  that  (ffiee  who  shall  not  have 
attained  to  the  age  of  35  years,  and  been  14  years  a  resident  within  the  United 
States. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resigna- 
tion, or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same 
shall  devolve  on  the  Vice  President,  and  the  Congress  may  by  law  provide  for 
the  case  of  removal,  death,  resignation,  or  inability,  both  of  the  President  and 
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Vice  President,  declaring  what  officer  slial]  then  act  as  President,  and  such 
officer  shall  act  accordinjily,  until  the  disahility  be  removed,  or  a  President  shall 
be  elected. 

The  President  shall,  at  stated  times,  receive  for  his  services,  a  compensation, 
which  shall  neither  be  increased  nor  diminished  during  the  period  for  which 
he  shall  have  been  elected,  and  he  shall  not  receive  within  that  period  any  other 
emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following  oath 
or  affirmation:  "1  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  President  of  the  United  States,  antl  will  to  the  best  of  my  ability, 
preserve,  protect,  and  defend  the  Constitution  of  the  United  States." 

Sec.  2.  The  President  shall  be  Commander-in-Chief  of  the  Army  and  Navy  of 
the  United  States,  and  of  the  militia  of  the  several  States,  when  called  into 
the  actual  service  of  the  United  States ;  he  may  require  the  opinion  in  writing, 
of  the  principal  officer  in  each  of  the  executive  departments,  upon  any  subject 
relating  to  the  duties  of  their  respective  offices,  and  he  shall  have  power  to  grant 
reprieves  and  pardons  for  offenses  against  the  United  States,  except  in  cases 
of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
make  treaties,  provided  two-thirds  of  the  Senators  present  concur ;  and  he  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint 
ambassadors,  other  public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
and  all  other  officers  of  the  United  States,  whose  appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  law :  but  the  Congress 
may  by  law  vest  the  appointment  of  such  inferior  officers,  as  they  think  proper, 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  hea<ls  of  departments. 

The  Px'esident  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the  end 
of  their  next  session. 

Sec.  3.  He  shall  from  time  to  time  give  to  the  Congress  information  of  the 
State  of  the  Union,  and  recommend  to  their  consideration  such  measures  as  he 
shall  judge  necessary  and  expedient ;  he  may,  on  extraordinary  occasions,  con- 
vene both  Houses,  or  either  of  them,  and  in  ca.se  of  disagreement  between  them, 
with  respect  to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as 
he  shall  think  proper ;  he  shall  receive  ambassadors  and  other  public  ministers ; 
he  shall  take  care  that  the  laws  be  faithfully  executed,  and  shall  commission 
all  the  officers  of  the  United  States. 

Sec.  4.  The  President,  Vice  President,  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 

Senator  Morse.  I  would  not  want  to  assume  that  the  President 
would  claim  any  powers  other  than  those  set  out  in  article  II  expressly 
or  by  clear  implication,  and  I  think  they  ought  to  be  in  the  record  in 
view  of  the  fact  that  you  have  asked  the  President  to  tell  you  specifi- 
cally where  he  gets  his  power. 

Senator  Donnell.  Yes.  I  think  that  is  very  appropriate,  and  I 
join  in  the  suggestion. 

By  the  way,  Mr.  Chairman,  in  this  connection,  although  that  portion 
of  the  Attorney  General's  letter  relating  to  the  emergency  matters  has 
been  read  into  the  record  by  Senator  Thomas,  the  entire  letter  has  never 
yet  been  offered  into  the  record,  and  at  this  time,  if  it  is  agreeable  to 
the  acting  chairman  here,  I  suggest  that  the  entire  letter  of  the  Attor- 
ney General,  Mr.  Clark,  be  set  forth  in  full  in  the  record  of  this  pro- 
ceeding. 

Senator  Murray.  I  understood  it  had  been  introduced. 

Senator  Donnell.  No  ;  it  has  not  been. 

Senator  Smith.  Mr.  Chairman,  I  would  like  to  ask  the  witness  one 
or  two  questions,  if  I  may. 

Senator  Donnell.  Mr.  Chairman,  Mr.  Wixcey,  the  clerk  of  the  com- 
mittee tells  me  that  he  thinks  it  has  been  introduced.  If  it  has  been,  I 
withdraw  the  request. 
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Senator  Smith.  Mr.  Eotli,  to  clarify  my  own  thinking  on  two  points 
that  w^e  have  discussed  in  your  statement  wdth  Senator  Taft,  on  the 
assumption  that  the  closed  shop  is  to  be  legalized,  is  it  your  position, 
do  I  understand,  that  we  should  make  some  sort  of  a  provision  for 
open  unions,  because  of  the  fact  that  the  closed  shop  bars  an  ordinary 
American  from  even  earning  a  livelihood,  and  to  protect  the  ordinary 
American,  citizen  who  may  want  a  job,  and  has  to  get  it  by  joining 
the  closed  shop?  Shouldn't  there  be  some  way  in  wdiich  we  can  pro- 
vide for  open  unions  under  certain  conditions  to  be  laid  down,  which 
protect  the  worker  in  his  fundamental  right  as  an  American  citizen? 

Mr.  EoTH.  I  think  the  public  will  demand  that  that  be  done,  Senator. 
I  think  there  are  a  good  many  Gl's  looking  for  jobs,  and  youngsters 
coming  out,  who  are  going  to  demand  that  they  be  given  some  pro- 
tection in  their  right  to  earn  a  living  in  this  country. 

Senator  Smith.  I  am  thinking  in  terms  of  workers  who  have  come 
to  me  and  have  said,  "It  is  not  a  question  of  whether  I  believe  in  the 
closed  shop.  I  am  not  talking  about  that.  But  if  there  is  a  closed 
shop,  what  is  to  protect  us  from  excessive  initiation  fees,  excessive 
dues,  what  is  to  protect  us  from  regulations  that  may  be  onerous, 
where  we  may  be  a  small  minority,  but  where  we  may  be  compelled 
to  accept  those  things  set  up  by  the  union  leadership  ?" 

I  am  raising  the  question  that  if  the  Government  says  that  the  closed 
shop  shall  be  legal,  and  shuts  off  the  ordinary  man  from  an  occupa- 
tion unless  he  joins  the  union,  shoiddn't  the  Government  have  the 
responsibility  of  laying  down  the  conditions  upon  which  that  union 
shall  be  opened  to  anyone  legitimately  entitled  to  belong  to  it  in 
order  to  work  ? 

Mr.  Roth.  I  will  say.  Senator,  that  it  is  not  only  essential  that  it 
be  done,  but  I  think  the  public  will  demand  that  it  be  done  if  yon 
legalize  the  closed  shop. 

I  have  had  conversations  with  responsible  labor  leaders  who  have 
indicated  to  me  that  they  realize  that  they  face  that  dilemma. 

If  they  insist  upon  the  closed  shop,  and  if  the  movement  for  closed 
shops  continues  to  the  point  where  the  opportunity  to  work  is  con- 
trolled by  the  union,  there  is  going  to  be  an  insistence  from  the  public, 
and  so  felloAvs  are  saying,  "I  would  rather  have  the  union  shop  under 
the  present  law,"  and  they  told  us  that  quite  frankly,  "than  to  have 
the  closed  shop  with  internal  regulation  of  the  affairs  of  the  union  by 
the  Government  along  the  lines  you  suggest." 

Senator  Smith.  Of  course,  we  tried  in  the  Taft-Hartley  Act  in  pro- 
viding for  the  union  shop 

Mr.  Roth.  Tliat  is  right. 

Senator  Smith.  To  put  certain  protection  around  the  ordinary 
workingman  who  was  entitled  to  be  protected  from  exploitation  either 
by  big  business  or  by  big  labor.  I  want  to  protect  the  little  fellow 
who  needs  protection  as  an  American  citizen. 

I  am  glad  to  hear  you  express  your  opinion  on  that. 

Now,  the  other  questioii  I  w^nt  to  ask  you  aliout  is  on  secondary 
boycotts,  and  that  is  a  very  involved  question. 

Would  you  think  it  would  be  a  wise  policy  of  the  Government  to 
take  the  over-all  position  that  secondary  boycotts  are  not  within  our 
governmental  policy?  We  do  not  believe  in  that  sort  of  thing,  but 
there  may  be  economic  situations  where  possibly  they  would  be  al- 


LABOR    RELATIONS  557 

lowed,  in  which  case  it  ought  to  be  spelled  out  in  the  law  as  to  what 
kind  of  secondary  boycott  is  recognized  by  the  law  as  being  proper. 

Mr.  Roth.  I  think  the  burden  is  upon  the  unions  to  justify  the  use 
of  the  secondary  boycott. 

Senator  Smith.  That  is  the  point  I  am  making. 

Mr.  Roth.  Inasmuch  as  it  involves  injury  to  third  parties  and  is 
such  a  potent  weapon  that  its  misuse  can  lead  to  grave  injustices. 

Senator  Smith.  You  see,  the  administration  bill  assumes  that  all 
secondary  boycotts  are  all  right,  are  legal,  except  in  those  few  cases 
of  jurisdictional  strikes  which  they  admit  ought  to  be  stopped  in  those 
instances. 

I  am  taking  just  the  reverse  position.  Shouldn't  it  be  the  policy  of 
the  Government  to  say  that,  ordinarily  speaking,  a  secondary  boycott 
is  against  public  policy,  but  there  may  be  occasions  in  which  we  de- 
fine here  in  black  and  white  where  the  secondary  boycott  might  be 
justified?    If  we  are  going  to  recognize  it  at  all,  that  is? 

Mr.  Roth.  I  certainly  subscribe  to  that  view,  and  I  say  quite  frankly 
that  you  would  have  a  very  difficult  case  spelling  out  instances  where 
it  would  be  justified  at  all. 

Senator  Smith.  I  am  just  taking  the  argument  of  those,  like  Secre- 
tary Tobin,  who  said  yesterday  on  the  stand  here  that  90  percent  of 
the  trouble  of  the  Taft-Hartley  Act  was  the  restrictions  on  secondary 
boycotts;  90  percent  of  his  objection  to  the  bill  is  because  we  did  try 
to  restrict  secondary  boycotts  and  it  has  always  seemed  to  me  we  have 
to  go  a  long  way  to  justify  the  secondary -boycott  principle. 

Mr.  Roth.  I  think  the  90  percent  is  not  the  trouble  with  it.  That 
is  the  objection;  90  percent  of  the  ground  for  objection  from  union 
labor. 

Senator  Smith.  That  is  quite  right.  I  mean,  that  is  the  position  he 
took,  that  90  percent  of  his  objection  to  the  Taft-Hartley  Act  was  the 
restriction  on  secondary  boycotts. 

Senator  Murray.  Senator  Pepper. 

Senator  Donnell.  Mr.  Chairman,  may  I  ask  a  question?  Has  the 
Attorney  General  been  invited  before  our  committee  ?  The  suggestion 
was  made  yesterday  morning  that  he  be  invited.  I  renew  such  sugges- 
tion.   In  fact,  I  put  it  in  the  form  of  a  request. 

Senator  Murray.  Senator  Thomas  has  given  some  consideration 
to  that,  but  what  action  he  has  taken  I  cannot  say. 

Senator  Donnell.  At  this  time  I  wish  to  request  that  the  Attorney 
General  be  invited. 

Senator  Morse.  I  join  in  that  request.  I  understand  it  should  be 
taken  up  in  executive  session,  but  I  join  in  the  request  for  the  purposes 
of  the  record. 

Senator  Murray.  Very  well. 

Senator  Pepper.  Mr.  Roth,  you  are  familiar  with  the  Taft-Hartley 
Act? 

Mr.  Roth.  Yes. 

Senator  Pepper.  Are  you  familiar  with  the  injunction  authority 
that  that  act  carries  in  section  208  ? 

Mr.  RoTii.  Yes,  I  am,  Senator. 

Senator  Pepper.  Well,  under  section  208,  or  all  of  the  provisions 
that  may  authorize  such  action  in  the  Taft-Hartley  law,  how  long 
may  an  injunction  be  obtained  for?     For  how  long  a  time  may  an 
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injunction  under  the  Taft-Hartley  law  at  the  direction  of  the  Presi- 
dent to  protect  the  national  health,  safety,  and  so  on,  be  granted  to 
be  made  effective? 

Mr.  Roth.  Eighty  days  is  my  recollection,  without  looking  at  the 
text. 

Senator  Pepper.  So  that  there  is  power  under  the  Taft-Hartley 
law  for  the  President  to  direct  the  Attorney  General  to  seek  an 
injunction. 

Mr.  Roth.  What  is  the  section  ? 

Senator  Pepper.  Section  208  on  page  22 — to  seek  an  injunction. 

Now,  how  long  may  such  an  injunction  under  the  Taft-Hartley  law 
remain  in  effect? 

Senator  Taft.  You  have  it  at  pages  22  and  23. 

Mr.  Roth.  I  am  just  looking  at  the  act. 

Senator  Taft.  Pages  22  and  23,  and  section  210  provides  that  when 
it  is  to  be 

Mr.  Roth.  I  am  just  finding  it,  yes. 

My  recollection  is  that  it  remains  in  effect  for  60  clays. 

Senator  Donnell.  Eighty  days. 

Senator  Pepper.  I  think  we  would  all  agree,  Mr.  Roth,  that  the 
total  period  during  which  the  injunction  may  remain  in  effect  is 
80  days. 

Senator  Taft.  Sixty  days,  plus  fifteen  days  to  hold  an  election^ 
plus  5  days  to  make  a  report  of  an  election,  a  total  of  80  days. 

Senator  Pepper.  Eighty  days.  So  that  under  the  Taft-Hartley  law 
there  is  no  power  in  the  President  or  the  Attorney  General  to  request, 
or  the  courts  to  grant,  an  injunction  even  to  protect  the  national  health, 
safety,  and  welfare  for  a  period  of  longer  than  80  days. 

Mr.  Roth.  That  is  true. 

Senator  Pepper.  Under  the  Taft-Hartley  law,  when  the  80  days 
are  up,  if  it  is  desired  to  protect  the  national  health  and  safety,  what 
machinery  is  provided  ? 

Mr.  Roth.  I  have  recommended,  Senator 

Senator  Pepper.  I  am  not  asking  you — pardon  me — I  said  under  the 
Taft-Hartley  Act  what  machinery  is  provided  to  protect  the  national 
health  and  safety  after  the  80  days  have  expired,  and  after  the  in- 
junction must  be  dissolved  in  accordance  with  the  provisions  of  sec- 
tion 208  of  the  Taft-Hartley  Act? 

Mr.  Roth,  There  is  none.  The  union  can  strike  and  did,  on  the 
water  front. 

Senator  Pepper.  So,  the  Taft-Hartley  law  provides  utterly  no  statu- 
tory or  injunction  protection  for  the  national  health  and  safety  after 
80  days. 

Mr.  Roth.  That  is  true,  but  it  has  proven  quite  valuable  within  the 
80  days,  in  six  out  of  seven  cases. 

Senator  Pepper.  That  is  true,  but  if  you  let  me  testify  for  a  little 
while,  it  has  been  intimated  here  that  if  this  power  of  injunction  did 
not  exist,  the  national  safety  and  health  would  be  utterly  imperiled 
because  the  injunction  could  not  protect  it,  and  it  was  insinuated  that 
because  there  was  no  power  to  seek  an  injunction,  or  to  grant  one, 
contained  in  the  Thomas  bill,  that  those  who  were  its  advocates  were 
leaving  the  Nation  absolutely  defenseless  to  destruction  by  some  strik- 
ing union  of  national  significance. 
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So  when  we  examine  tlie  Taft-Hartley  bill,  all  it  provides  is  a  power 
to  get  an  injunction  for  80  days,  and  there  is  no  power  to  grant  an 
injunction,  or  for  the  President  to  request,  for  longer  than  80  days. 
Now,  that  is  clear,  isn't  it? 

Mr.  KoTii.  That  is  clear  by  the  statute  itself. 

Senator  Pepper.  So,  the  only  difference  in  the  Thomas  bill  with 
respect  to  the  power  of  injunction  and  the  Taft-Hartley  bill  is  that 
the  Taft-Hartley  bill  grants  to  the  courts  the  power  to  authorize, 
and  to  the  President  and  the  Attorney  General  to  request,  an  injunc- 
tion for  80  days. 

Mr.  KoTH.  That  is  a  very  great  difference,  however,  Senator,  in 
view  of  the  fact  that  in  seven  cases,  in  six  of  them  it  worked. 

Senator  Pepper.  Now,  I  will  ask  you  if  it  is  not  a  fact  that  in  some 
of  the  injunctions  granted  under  the  Taft-Hartley  law  the  strike  was 
not  settled  at  the  end  of  80  days? 

Mr.  RoTii.  That  was  true  in  two  of  them.  One  was  the  atomic 
energy  plant  which  was  settled  immediately  after. 

Senator  Pepper.  But  there  were  two  of  them  in  which  the  strike 
was  not  settled  after  80  days. 

Mr.  Roth.  That  is  correct. 

Senator  Pepper.  So,  as  far  as  those  two  strikes  were  enjoined,  and 
the  injunction  was  obtained  because  of  the  fact  that  they  endangered 
the  national  health  and  safety,  there  was  no  power  by  injunction  to 
restrain  those  strikes  under  the  Taft-Hartley  law. 

Mr.  RoTii.  That  is  true,  but  the  record  of  performance  was  still  70 
percent  successful. 

Senator  Pepper.  That  is  true,  but  what  we  are  talking  about  is  the 
power  to  protect  the  national  health  and  safety  by  the  power  of  in- 
junction. Now,  have  you  the  Taft-Hartley  law  before  you  so  that  you 
can  turn  to  section  210? 

Mr.  Roth.  Yes. 

Senator  Pepper.  Will  you  see  if  I  am  reading  this  correctly? 
[Reading :] 

Upon  the  certification  of  the  results  of  such  ballot — 

Now  that  means  a  ballot  of  the  striking  employees  in  an  election 
called  by  the  National  Labor  Relations  Board,  does  it  not,  pursuant  to 
the  issuance  of  the  injunction  at  the  President's  request? 

Upon  the  certification  of  the  results  of  such  ballot,  or  upon  a  settlement  beinsf 
reached,  whichever  happens  sooner,  the  Attorney  General  shall  move  the  court 
to  discharge  the  petition — 

to  discharge  the  injunction. 
Now,  that  is  mandatory — 

he  shall  move  the  court  to  discharge  the  injunction. 

Mr.  Roth.  That  is  right. 

Senator  Pepper,  That  is  after  the  80  days — 

which  motion  shall  then  be  granted,  and  the  injunction  discharged. 

Now  that  gets  rid  of  the  injunction,  does  it  not  ? 
Mr.  Roth.  It  does. 
Senator  Pepper  (reading)  : 

When  such  motion  is  granted,  the  President  shall  submit  to  the  Congress  tne- 
full  and  comprehensive  report  of  the  proceedings,  including  the  finding  of  the^ 
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board  of  inquiry,  and  the  ballot  taken  by  the  National  Labor  Relations  Board, 
together  with  such  recommendations  as  lie  may  see  fit  to  take  for  consideration 
and  appropriate  action. 

So,  from  the  time  the  injimction  is  dissolved,  notwithstanding  that 
this  has  been  a  case  which  the  President  has  considered  would  affect 
the  national  health  and  safety,  the  court  has  granted  an  injunction, 
nevertheless  the  matter  is  left  entirely  to  the  constitutional  and  other 
stautory  powers  of  the  President,  and  to  such  action  as  the  Congress 
of  the  United  States  may  take.     Is  that  not  so  ? 

]Mr.  EoTii.  That  is  right. 

Senator  Pepper.  And  that  is  the  only  machinery  that  would  exist 
for  dealing  with  this  threat  to  the  national  safety  and  health. 

Now,  then,  it  says  there,  after  the  findings  of  the  board  of  inquiry — 
now,  that  board  of  inquiry,  under  the  Taft-Hartley  law,  is  authorized 
to  make  a  finding  of  fact,  is  it  not? 

Mr.  EoTH.  That  is  right. 

Senator  Pepper.  It  is  not  authorized  to  make  recommendations. 

Now,  compare  that,  if  you  will,  or  contrast  it,  as  may  be  proper,  with 
the  provision  with  respect  to  the  board  in  the  Thomas  bill.  In  the 
Thomas  bill,  the  Board  is  authorized  not  only  to  make  findings  of  fact, 
but  to  make  recommendations,  is  it  not? 

Mr.  Roth.  That  is  right. 

Senator  Pepper.  Now  that  is  a  stronger  power  than  the  Board  has  in 
the  Taft-Hartley  law,  is  it  not,  the  power  to  make  recommendations? 

Now  let  us  take  the  machinery  to  deal  with  national  emergencies 
that  exist  under  the  Thomas  bill.  The  law  itself  provides  that  it  is 
the  duty,  does  it  not,  of  the  parties  not  to  stop  work,  not  to  stop  produc- 
tion, not  to  strike,  in  other  words,  for  30  days,  it  is  made  the  duty,  in  the 
language  of  the  law,  of  the  parties  not  to  bring  about  a  work  stoppage 
until  the  expiration  of  30  days.    Is  that  not  true  ? 

Mr.  Roth.  There  is  no  sanction,  however. 

Senator  Pepper.  I  realize  that,  but  the  Congress  of  the  United 
States,  with  the  supposed  signature  of  the  President  giving  it  validity 
of  law,  has  made  it  the  duty  of  the  parties  to  the  controversy  to  refrain 
from  a  work  stoppage  for  30  clays.  That  is  true,  is  it  not?  That  is 
true  under  the  Thomas  bill. 

Mr.  Roth.  That  is  true.    It  so  provides. 

Senator  Pepper.  Yes.  Then  under  the  Thomas  bill,  if  they  decline  to 
do  that  within  that  30-day  period,  when  they  are  supposed  to  do  if  they 
obey  the  law  of  the  land,  to  prevent  a  work  stoppage,  then  the  Presi- 
dent is  supposed  to  appoint  a  fact-finding  board,  and  that  board  is 
supposed  to  make  recommendations  about  the  settlement  of  the  clis- 
l^ute,  is  it  not? 

Mr.  Roth.  That  is  right. 

Senator  Pepper.  Now  then,  when  that  board  has  done  that,  then 
under  the  Tliomas  bill  it  is  the  duty  of  the  President  if  the  strike  is 
still  not  settled,  then  the  same  authority  of  law  exists  with  respect  to 
this  controversy  as  exists  with  the  Taft-Hartley  bill,  in  effect,  after  the 
expiration  of  80  days,  does  it  not  ? 

Mr.  Roth.  Well,  that  begs  the  question  as  to  whether  he  has  that 
authority  in  the  Taft-Hartley  bill  after  the  80-day  period. 

Senator  Pepper.  I  am  asking  you,  is  it  not  a  fact  ? 
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Mr.  Roth.  I  will  say  whatever  authority  he  has  is  the  same  in  each 
instance.    I  clo  not  say  he  has  the  authority. 

Senator  PEPrER.  At  the  end  of  the  3()-clay  period,  the  Government 
of  the  United  States  has  the  same  authority  under  the  Thomas  bill 
that  it  has  under  the  Taft-Hartley  law  at  the  expiration  of  80  days, 
isn't  that  true? 

Mr.  Roth,  He  is  in  the  same  position ;  I  wouldn't  say  that  he  has 
authority  in  either  case.    I  do  not  think  he  has. 

Senator  Pepper.  Well,  whatever  authority  he  has  in  one  case  he  has 
in  the  other.  Whatever  authority  the  President  has  as  Chief  Execu- 
tive, he  has  in  one  case  as  well  as  in  the  other. 

]Mr.  RoTii.  When  conditions  are  comparable. 

Senator  Pepper.  Whatever  action  Congress  has  to  take  in  one  case, 
it  has  to  take  in  the  other  case,  does  it  not? 

Mr.  Roth.  Yes. 

Senator  Pepper.  So  wdiile  the  impression  would  be  granted  by  some 
that  the  Taft-Hartley  law  has  provided  a  continuing  security  and  a 
contimiing  protection  for  the  national  health  and  security  without 
whicli  the  national  interest  would  be  seriously  jeopardized,  you  find 
when  you  examine  the  two  bills,  that  you  have  in  the  Taft-Hartley 
Act  only  the  power  of  a  temporary  injunction,  and  when  it  comes  to 
a  permanent  settlement  of  the  matter,  it  is  still  left  up  to  the  President 
nnd  tlie  Congi-ess  and  the  parties  to  the  controversy,  after  the  80-day 
injunction  period  has  elapsed.    Isn't  that  a  fact  ? 

Mr.  Roth.  It  is  true,  but  in  fact  and  in  practice  there  is  a  very 
great  ditt'erence.  In  one  case  the  operation  goes  on,  the  injunction  is 
issued,  and  the  country  is  protected.  In  the  other,  the  parties  are 
under  no  obligation  to  the  country. 

Senator  Pepper.  Protection  for  80  days. 

A[r.  Roth.  In  this  bill  you  have  a  period  of  30  days  when  you  may 
have  a  strike,  in  which  the  President  would  exercise  his  authority. 
Iji  neither  case  do  you  have  protection.  It  is  a  question  of  relative 
protection. 

Senator  Pepper.  You  mean  vou  liave  protection  of  80  davs  under 
the  Taft-IIartley  Act. 

Mr.  Roth.  That  is  right. 

Senator  Pepper.  Why  do  you  suppose  the  Taft-Hartley  law  did 
not  confer  the  power  of  permanent  injunction,  if  the  power  of  in- 
junction, the  power  to  resort  to  the  courts  against  labor,  was  deemed 
essential  to  the  protection  of  the  national  safety  and  health?  Why 
didn't  they  give  the  courts  the  power  to  enforce  a  permanent  injunc- 
tion, do  you  suppose  ? 

Mr.  Roth.  I  think  they  probably  did  it  from  expediency,  for  one 
reason.  They  thought  they  had  no  chance  to  ]iass  such  a  law,  and  in 
the  second  place,  they  tlioiight  it  might  be  too  stringent. 

Senator  Pepper.  Well,  they  did  not  offer  such  a  bill. 

Mr.  Roth.  lender  tlie  law  of  averages  they  would  adjudicate  the 
disputes  in  60  days. 

Senator  Pepper.  They  thought  it  would  be  too  sti'enuous.  so  maybe 
they  did  think  you  could  abuse  the  power  of  the  courts  in  labor  disputes. 

M]-.  Roth.  Well,  I  should  not  ask  you  a  question,  but  in  my  opinion, 
the  result  is  exactly  the  same  as  if  the  President  exercised  the  authority 
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that  you  contend  he  has,  both  at  the  end  of  the  80-da,y  period,  and  at 
the  end  of  the  Thomas  law,  and  the  results  are  the  same,  so  far  as  labor 
is  concerned. 

Senator  Pepper.  Well,  we  have  talked  here  about  the  coal  strike. 
Under  the  Taft-Hartley  law  the  courts  would  luive  the  power 
to  enjoin  the  coal  miners  from  striking  for  a  period  of  80  days.  Can 
370U  not  imagine  the  country's  being  able  to  exist,  although  it  might 
be  very  much  inconvenienced,  and  it  might  be  expensive  for  it  to  do 
so,  but  can  you  not  imagine  the  country  managing  to  survive  for  a 
period  of  80  days,  when  its  situation  might  be  grievously  worse  if  we 
did  not  have  any  coal  mined  by  the  regular  miners  of  this  country 
for  5  years  ? 

Mr.  Roth.  Those  things  cure  themselves.  Senator. 

Senator  Pepper.  Yet,  under  the  Taft-Hartley  hiAV,  is  it  not  a  fact 
that  from  the  time  of  the  expiration  of  the  80  days  of  the  granting  of 
the  injunction  the  coal  miners  could  stay  permanently  on  strike,  and 
there  would  not  be  any  authority  under  the  Taft-Hartley  law  to  force 
them  to  work  or  prevent  them  from  striking  under  the  injunctive 
power  of  the  act? 

Mr.  Roth.  They  could,  so  far  as  the  law  was  concerned,  but  prac- 
tically they  would  not. 

Senator  Pepper.  Yes. 

Mr.  Roth.  We  had  a  city-wide  strike  in  San  Francisco,  and  it  lasted 
only  3  days.  Why?  Because  it  hurt  everybody  in  that  city.  It  hurt 
the  union  men  themselves.  They  could  not  get  milk,  could  not  go  to 
the  movies,  and  could  not  ride  on  streetcars. 

Senator  Pepper.  Sure.  That  is  the  theory  of  the  Thomas  bill,  tliat 
these  things  right  themselves  if  3^ou  approach  them  in  the  right  spirit, 
and  3'ou  encourage  collective  bargaining. 

Mr.  Roth.  1  say.  they  right  themselves.  I  mean,  they  right  them- 
selves because  of  economic  pressures. 

Senator  Pepper.  Surely,  that  is  what  we  contend. 

Mr.  Roth.  I  do  not  know,  but  I  think  it  was  the  idea  of  the  f  ramers 
of  this  bill  that  in  most  cases  they  w^ould  be  taken  care  of  at  the  end 
of  60  days  by  economic  pressure  on  the  men  themselves. 

Senator  Pepper.  If  you  can  take  care  of  it  at  tlie  end  of  GO  days,  is  it 
not  reasonable  to  think  that  most  of  them  would  be  taken  care  of  at  the 
end  of  80  days,  as  in  the  Thomas  bill  ? 

Now,  one  other  thing.  Mr.  Roth.  What,  so  far  as  the  general  com- 
ment and  disseminated  information  is  concerned,  caused  the  strike  in 
the  mine  case  ?  What  I  am  getting  at  is,  it  was  reported,  and  I  think 
claimed  by  the  miners,  that  it  was  the  refusal  of  management  to  ne- 
gotiate with  them  on  the  question  of  social  security  benefits  or  these 
welfare  funds.    That  was  the  reported  reason. 

Suppose  it  was.  Then,  suppose  we  could  bring  management  to  a 
more  agreeable  frame  of  mind  on  such  issues?  Suppose,  instead  of 
provoking  a  strike  and  bringing  about  a  work  stoppage  because  of 
such  refusal,  that  we  could  either  enact  legislation  or  encourage  public 
policy  that  would  say.  '*You  have  a  duty  to  negotiate  with  your  em- 
ployees oil  welfare  funds.  You  cannot,  without  going  contrary  to  the 
public  policy  of  this  country,  refuse  to  negotiate  on  such  subjects." 

Might  not  that  also  discourage  a  mine  strike  and  contribute  to  the 
national  liealth  and  security? 
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;Mr.  Roth.  T  think  it  Avould. 

Senator  Taft.  I  wonder  if  the  Senator  Avould  mind  my  interrupting 
for  a  moment. 

Senator  Pepper.  No. 

Senator  Taft.  In  the  first  place,  you  are  familiar  with  the  rulings 
of  the  court  that  employers  are  already  required  to  negotiate  with 
welfare  funds,  are  you  not? 

Mr.  Roth.  That 'is  right. 

Senator  Taft.  In  the  second  place,  you  know  that  in  the  case  of  the 
mine  strike  there  had  already  been  an  agreement  negotiated  between 
the  parties  on  the  subject  of  a  pension  fund  for  miners,  do  you  not? 

Mr.  Roth.  There  was  a  diiference  of  opinion. 

Senator  Taft.  And  the  strike  arose  out  of  the  question  of  where 
the  miners  requested  $100  a  month,  whether  that  was  going  to  exhaust 
the  funds,  so  that  there  would  be  no  monej'  left  for  pensions.  In  other 
words,  it  was  a  difference  Avliich  might  arise  under  any  circumstances, 
no  mattei'  what  the  Government  said  about  negotiations,  isn't  that  the 
fact  ? 

Mr.  Roth.  That  is  true,  and  the  only  way  you  could  legislate  to  solve 
that  was  to  completely  supplant  collective  bargaining  and  replace  it  by 
Govermuent  decision  as  to  what  the  terms  of  the  agreement  should 
have  been. 

Senator  Taft.  Yes. 

Senator  Pepper.  But  I  am  not  sure — but  the  impression  I  have  is 
tluit  it  was  the  company  re]jresentative  on  the  board  of  trustees  who- 
lefused  to  agree  to  setting  up  these  welfare  funds. 

Senator  Taft.  No  ;  he  refused  to  agree  to  $100  a  month  because  he 
said  it  would  break  the  fund. 

Senator  Pepper.  Well,  later  on  a  Republican  Senator  broke  the  tie, 
and  did  grant  $100  to  the  miners.  Maybe  if  that  had  been  done  in  the 
first  instance  there  would  not  have  been  the  coal  stoppage. 

Who  was  the  proximate  cause  of  the  coal  stoppage? 

Senator  Taft.  May  I  suggest  that  they  changed  the  age  limit,  and 
made  various  other  restrictions  l)efore  that  agreement  was  made. 
That  was  a  compromise  agreement  which  was  agreed  to  by  arbitration, 
so  to  speak,  between  the  parties,  so  it  was  proper. 

Senator  Pepper.  Maybe  if  the  management  had  shown  that  con- 
ciliatory spirit  while  negotiations  were  going  on  there  wouldn't  have 
been  any  strike. 

I  am  merely  suggesting.  Mr.  Roth,  tliat  after  all.  good  will  and 
an  attitude  of  fairness  and  a  willingness  to  bargain  in  good  faith 
collectively,  each  with  the  other,  is  probal)ly  after  all,  rather  than 
Damoclean  sword,  the  threat  of  an  injunction,  the  most  effective 
way  to  have  labor  peace  in  the  country.  So,  I  think  it  is  well  to 
understand  that  the  Taft-Hartley  law  rather  seems  to  encourage  the 
idea  that  we  are  going  to  hold  the  sword  over  your  head;  whereas, 
the  Thomas  law  gives  authority  to  this  Board  to  inake  an  affirmative 
recommeiulation,  and  it  makes  it  a  duty,  a  statutory  duty,  statutorily 
imposed  upon  these  parties,  not  to  strike  within  80  days,  and  theii 
it  is  the  duty  of  the  President  to  take  such  action  as  he  cleems  proper 
and  Avithin  his  authority,  an.d  to  bring  the  matter,  of  course,  to  the 
attention  of  Congress,  just  as  he  has  to  do  it  with  the  expiration  of  the 
80  days. 
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Mr.  EoTii.  Yoli  cjiniiot  have  o;()0(l  will  by  legislation,  Senator. 

Senator  Pepper.  I  tlioronohly  agree  with  yon,  Mr.  Both.  I  am  glad 
to  hear  yon  say  that.  That  is  the  theory  "of  the  Thomas  bill,  that 
labor  felt  that  the  Taft-Hartley  law  is  a  dagger  that  is  behind  their 
back,  or  the  sword  that  is  over  their  heads.  We  have  come  to  the 
time,  as  has  been  manifest  in  qnestions  here  where  we  have  regarded 
it  as  no  longer  possible  to  have  free  collective  bargaining  and  indus- 
trial peace  in  the  democratic  way  in  this  country,  that  yon  have  got 
to  have  the  power  of  an  injunction  always  there  as  a  club  with  which 
you  can  hit  labor  over  the  head. 

Now,  do  yon  think  that  is  inclined  to  induce  the  favorable  attitude 
and  friendly  attitude  toward  collective  bargaining,  generally,  that 
is  most  conducive  to  industrial  peace  ? 

Mr.  Roth.  I  say  to  you  quite  frankly  that  I  think  it  is  not  feared. 
At  least  the  collective  bargaining  process  has  encouraged  it.  As  a 
matter  of  fact  we  have  had  more  good  will  and  more  friendliness 
under  this  act  than  we  have  ever  had  before. 

I  am  realistic  enough  to  a])preciate  that  yon  have  to  have  something 
held  over  the  people's  heads  in  order  to  get  public  regard,  and  that  is 
what  this  law  did. 

Senator  Pepper.  If  the  public  interest  is  in  preventing  a  work 
stoppage — let's  take  the  coal  mines.     That  is  the  case  usually  used. 

Now  isn't  it  rather  strange  to  you  that  a  lot  of  people  always  ap- 
proach the  idea  of  work  stoppage  being  prevented  from  the  point 
of  vieM'  of  what  coercion  is  to  be  applied  to  the  worker  to  keep  him 
from  qnitting  Avork  because  he  has  an  honest  disagreement  with  his 
employer  ? 

It  is  remarkable  how  few  people  ever  think  about  applying  some 
coercion  to  management  to  make  it  meet  labor  halfway,  if  necessary 
by  force  of  law  so  as  to  prevent  the  w^orker  from  withdrawing  his 
labor  from  his  employer,  and  yet  if  we  w^ere  to  propose  an  amend- 
ment to  this  law  that  in  any  labor  dispute  where  the  failure  of  the 
employer  to  meet  the  demands  of  the  workers  threatened  a  work 
stoppage  which  might  adversely  affect  the  national  health  and  se- 
curity, that  the  President  shall  have  authority  to  direct  the  Attorney 
General  to  seek  a  mandatory  injunction  against  that  employer  to 
make  him  grant  labor  demands,  why  they  would  shout  radicalism  and 
socialism  and  communism  from  the  "housetops.  Yet  it  it  is  the  other 
side  of  the  same  picture. 

Mr.  Roth.  I  don't  think  it  is  the  other  side  of  the  same  pictnre 
at  all.  This  law  doesn't  compel  labor  unions  to  withdraw-  their  de- 
mands or  accept  proposals  of  the  employer  by  the  wildest  stretch  of 
the  imagination. 

Senator  Pepper.  Does  it  give  any  increase  in  wages  if  the  dispute 
is  a  wage  dispute  to  the  laborers  during  the  80  days  they  are  forbidden 
by  court  order  to  strike? 

Mr.  Roth.  The  record  will  show  in  most  cases  they  have  been  very 
successful  in  getting  their  wage  increases. 

Senator  Pepper.  Is  there  any  requirement  that  dnrino-  the  SO  days 
the  men  are  by  court  order  forbidden  to  withdraw  their  labo]-  from 
the  employer,  that  they  are  granted  any  of  the  <lemands  that  bi'ought 
;djout  the  dispute? 
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Mr.  Roth.  No;  there  is  no  such  requirement,  and  to  do  that  would 
substitute  government  edict  for  collective  bargaining. 

Senator  Pepper.  These  honorable  gentlemen  never  think  about  any 
coercion  upon  the  employer  to  make  him  make  some  amends  to  these 
men  who  feel  wronged  and  want  to  withdraw  their  labor. 

They  always  think  that  in  order  to  preserve  the  public  health  and 
security  you  have  got  to  forbid  these  men  to  withdraw  their  labor 
from  an  employer  about  whom  they  feel  they  have  been  wronged, 
so  it  depends  considerably,  after  all,  upon  whose  ox  is  being  gored, 
doesn't  it  ? 

Senator  Taft.  Ma.y  I  correct  what  seems  to  be  a  misapprehension. 
The  law,  of  course,  says  [reading]  : 

Whenever  in  the  opinion  of  the  President  of  the  United  States  a  threatened 
or  actual  strike  or  lock-out  affecting  an  entire  industry  or  substantial  part 
thereof,  will,  if  permitted  to  occur  or  to  continue  to,  imperil  the  national  health 
or  safety — 

and  so  forth — 

upon  receiving  a  report  from  a  board  of  inquiry  the  President  may  direct  the 
Attorney  General  to  petition  any  district  court  of  the  United  States  having 
jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-out  or  the  continuing 
thereof,  and  if  the  court  finds  that  such  threatened  or  actual  strike  or  lock-out 
affects  an  entire  industry — 

so  under  this  bill  there  is  a  parallel  powder  to  seek  against  an  employer 
the  same  remedy  that  there  is  to  seek  against  the  union ;  isn't  there  ? 

Senator  Pepper.  They  always  try  to  get 

Senator  Taft.  In  the  case,  the  Atomic  Energy  case,  the  emploj^er 
was  attempting  to  change  the  conditions  of  employment.  I  think 
perhaps  the  wages  and  certain  conditions  of  employment  in  one  of 
his  plants,  to  make  it  uniform  with  others,  and  the  injunction  was 
against  the  employer  to  compel  him  to  continue  the  same  wages  and 
conditions  and  go  on  operating  w'hether  he  wanted  to  or  not  during 
this  80  days ;  wasn't  it  ? 

Mr.  EoTH.  That  is  true. 

Senator  Pepper.  The  same  but  not  better. 

Mr.  Roth.  That  is  true.  I  was  going  to  say,  Senator,  when  you 
brought  this  point  up,  that  if  employers  are  locking  out  the  dis- 
senting unions,  everybody  striking,  you  w^oulcl  find  public  resent- 
ment against  lock-outs  just  as  there  is  against  strikes. 

Senator  Douglas.  I  believe  Senator  Pepper  has  not  finished  his 
interrogation,  and  I  should  like  to  ask  Senator  Pepper  if  he  will  be 
willing  to  yield  to  me  for  a  question. 

Senator  Pepper.  Yes. 

Senator  Douglas.  Mr.  Roth,  since  the  Taft-Hartley  law  has  been 
passed,  has  j^our  association  and  'its  members  hired  many  more  lawyers 
than  formerly  'f 

Mr.  Roth.  We  have  not. 

Senator  Douglas.  No  more  lawyers? 

Mr.  Roth.  No  ;  we  have  not. 

Senator  Dot'(;las.  Have  you  used  the  services  of  those  lawyers 
which  you  had  nioi  e  fully  (  In  other  words,  has  the  Taft-Hartley 
law  compelled  j^ou  to  use  legal  services  more  fully  than  before? 

Mr.  Roth.  We  have  not.  We  have  had  very  few  cases  for  the 
NLRB. 
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Senator  Douglas.  I  mean  internal  advice.  Have  you  resorted  to 
legal  counsel  much  more  than  before  ? 

Mr.  Roth.  We  have  not ;  no,  sir.  We  have  exactly  the  same  staff 
as  "we  had  before. 

Senator  Douglas.  And  you  have  used  no  more  outside  attorneys? 

Mr.  Roth.  We  have  not. 

Senator  Douglas.  That  has  been  true  of  your  members,  too? 

Mr.  Roth.  As  far  as  I  know,  it  has. 

Senator  Douglas.  I  want  to  congratulate  you  on  an  unique  expe- 
rience, I  would  say,  because  it  seems  to  me  that  over  the  country  as  a 
whole  the  Taft-Hartley  law  has  resulted  in  lawyers  being  used  to 
conduct  negotiations  on  botli  sides  much  more  than  was  the  case  prior 
to  the  passage  of  the  Taft-Hartley  laAv. 

Mr.  Roth.  We  have  exactly  the  same  negotiating  staff  we  haa, 
eight  men,  of  whom  only  three  are  lawyers,  full-time  negotiators. 

Senator  Taft.  Mr.  Roth,  do  you  remeniber  the  days  wlien  the  Wag- 
ner Act  started  ? 

Mr.  Roth.  I  do. 

Senator  Taft.  Do  you  remember  how  many  lawyers  were  added  lo 
every  staff  to  deal  with  the  operations  before  the  Xational  Labor  Rela- 
tions Board  under  the  Wagner  Act  ? 

Senator  Pepper.  Was  that  the  consequent  test,  the  test  of  its  consti- 
tutionality or  are  you  speaking  about  some  otlier  phase  of  the  act? 

Senator  Taft.  All  the  features  of  tliat  law,  the  big  increase  of  legal 
actions  relating  to  unions  came  with  the  operation  of  the  Wagnier  Act, 
and,  of  course,  this  Taft-Hartley  law  is  only  a  modification  of  the 
Wagner  Act,  adding  a  few  sections  to  it. 

Senator  Morse.  Mr.  Roth,  before  I  ask  a  few  ciuestions,  I  want  to 
make  a  good-natured  comment  on  your  observations  concerning  the 
statement  of  Secretary  Tobin  to  the  effect  that  90  percent  of  the  trouble 
with  the  Taft-Hartley  bill  grows  out  of  the  secondary  boycott  pro- 
vision. I  was  aghast  when  I  heard  the  Secretary  of  Labor  say  that, 
because  I  thought  he  thereby  became  Senator  Taft's  best  witness  thus 
far  in  the  hearing,  and  at  some  length  latei-  on  the  floor  of  the  Senate 
I  shall  support  the  proposition  that  the  secondary  boycott  provisions 
are  only  about  1  percent  of  the  bad  features  of  the  Taft-Hartley  law. 

Now,  Mr.  Roth,  Secretary  of  Labor  Tobin  said  on  page  5  of  his 
statement  of  last  Monday  [reading]  : 

The  President's  T^nbor-Management  CouiVreiice  in  November  1945  recommended 
that  the  United  States  Conciliation  Service  be  established  as  an  effective  and 
completely  impartial  agency  within  the  Department  of  Labor. 

You  were  a  member  of  that  Labor-]Management  Conference,  were 
you  not  ? 

Mr.  Roth.  I  Avas. 

Senator  ]\Iorse.  Without  making  it  necessary  to  ask  you  a  series  of 
questions  to  draw  out  this  information,  I  will  give  you  one  broad 
question. 

Will  you  please  explain  to  this  committee  in  some  detail  your  ex- 
periences as  a  member  of  that  Labor-Management  Conference,  with 
particular  reference  to  such  knowledge  as  you  may  have  as  to  how  it 
fuially  happened  that  the  Labor-Management  Conference  made  the 
recommendation  in  regard  to  the  conciliation  service  as  set  out  in 
Secretary  Tobin's  statement  ? 


in 
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Mr.  KoTH.  T  was  chairman  of  the  Working  Committee  which  met 
..i  Washin^jton  a  week  previous  to  that  conference  to  prepare  the  very 
statements  on  tlie  points  which  were  on  the  agenda  and  the  proposals 
which  the  management  group  wouhl  submit  to  the  conference,  and 
our  Working  Committee  made  this  specific  recommendation  which  was 
approved  unanimouslv  prior  to  the  beginning  of  the  conference  as 
the  position  of  the  employers,  and  I  read  from  the  proposal : 

To  assure  impartiality  the  United  States  Conciliation  Service  should  be  an 
independent  agency.  As  a  part  of  tlie  Department  of  Labor  it  does  not  assure 
impartiality.  The"^ purpose  of  the  Department  of  Labor,  as  stated  by  law,  is  to 
foster  proiuote,  and  deyelop  the  welfare  of  the  wage  earners.  The  Seryice 
belongs  far  more  in  the  Department  of  Labor  than  in  the  Department  of  Commerce. 

We  then  went  into- 


Senator  ^Morse.  May  I  interrupt  at  that  point  so  I  can  emphasize 
that,  pointing  it  up  in  the  record. 

I  midei'Stand  you  to  say,  Mr.  Koth,  as  an  industry  member  of  the 
Industry-Labor  'Conference  of  1045,  that  prior  to  the  formal  con- 
vening of  that  conference  the  industry  members  did  meet  and  they 
did  unanimously  agree  among  themselves  on  a  resolution  that  the 
Conciliation  Service  should  be  set  up  as  an  independent  agency  in 
order  to  give  industry  the  assurance  of  impartiality.    Is  that  correct? 

Mr.  Roth.  That  is  true. 

Senator  Morse.  Well,  then,  will  you  explain  to  this  committee 

Mr.  Roth.  Then  we  broke  into  subcommittees  and  we  had  a  Sub- 
committee on  Conciliation  Service. 

Senator  Morse.  Let  me  complete  my  sentence  and  then  you  can 
give  that  testimony. 

You  then  explained  to  this  committee  what  organizational  steps  on 
the  part  of  management  were  taken  after  the  adoption  of  that  resolu- 
tion that  led  to  the  adoption  of  a  resolution  later  or  a  recommendation 
later  that  the  Conciliation  Service  be  left  in  the  Department  of  Labor. 

Mr.  Roth.  That  was  the  position  of  management  when  we  sat  down 
with  labor  to  see  if  we  could  arrive  at  common  understandings  on 
these  various  items  on  the  agenda.  We  split  into  committees.  We  had 
a  Connnittee  on  Conciliation  Service. 

Senator  Donnell.  Mr.  Roth,  you  say  that  was  the  position  of  man- 
agement.   You  mean  the  position  that  3'ou  read  a  few  minutes  ago? 

Mr.  Roth.  That  is  ri^ht. 

Senator  Donnell.  Namely,  that  it  should  be  an  independent 
agency  ? 

Mr.'RoTH.  That  is  right. 

Senator  Donnell.  That  the  Conciliation  and  Mediation  Service 
should  be  an  independent  agency ;  is  tliat  right? 

Mr.  Roth.  Because  we  thought  that  was  the  only  way  it  could  be 
in  fact  an  impartial  agency. 

We  then  met  in  a  joint  committee  which  had  on  it  representatives  of 
employers  and  rei)resentatives  of  labor.  Labor  took  exactly  the  op- 
posite position  when  we  met,  which  was  that  the  Department — Con- 
ciliation should  be  retained  in  the  Department  of  Labor. 

We  argued  back  and  forth  over  that  for  some  time,  then  began 
trading  with  the  idea  of  doing  what  we  could  to  insure  greater  im- 
partiality in  the  ()j)eraion  of  the  Department. 
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Senator  Morse.  Just  a  moment,  Mr.  Roth.  Yon  say  you  argued 
back  and  forth  with  the  Labor  members  of  the  committee  as  to  the 
respective  positions  of  management  and  hibor  on  this  issue  wliich  was 
directly  opposite  positions.    Then  you  say  "we  started  trading." 

Mr.  EoTH.  That  is  right. 

Senator  Morse.  Would  you  educate  this  committee  a  bit  as  to  what 
you  mean  by  "trading"  under  those  circumstances  ? 

Mr.  Roth.  Well,  we  were  convinced  after  discussing  the  matter  with 
labor  that  there  was  no  possibility  that  we  could  come  out  of  tills 
conference  with  a  joint  recommendation  for  the  separation  of  the 
Conciliation  Service  from  the  Department  of  Labor. 

We  therefore  proceeded  to  see  what  we  might  work  out  that  we 
could  agree  upon  which  we  thought  would  improve  the  situation  from 
the  standpoint  of  impartiality  of  the  Department,  and  it  was  finally 
suggested  by  management  that  an  advisory  committee  be  set  up  com- 
prised of  representatives  of  industry  and  of  labor  which  would  con- 
sult with  the  Director  of  Conciliation  and  make  recommendations 
to  him  from  time  to  time  concerning  qualifications  of  the  personnel,  the 
field  men,  and  so  on,  and  the  original  suggestion  even  went  beyond  that 
and  added  that  the  appointment  of  the  head  of  the  Conciliation  Serv- 
ice be  subject  to  the  recommendation  of  this  group. 

The  A,  F.  of  L.  members  of  that  committee  were  inclined  to  go  along 
on  that  recommendation.     The  CIO  members  voted  against  it. 

A  report  was  finally  rendered  to  the  executive  committee  of  the 
whole  conference  which  contained  a  recommendation  that  such  an  ad- 
visory committee  be  set  up.  A  dissent  was  filed  to  that  b}^  CIO  mem- 
bers on  the  ground  that  that  gave  the  employers  some  voice  in  the 
Labor  Department  and  in  the  Department  of  Conciliation  and  they 
objected  to  that,  quite  frankly,  on  that  ground. 

In  the  final  analysis,  however,  the  CIO  voted  in  the  executive  com- 
mittee to  approve  the  final  recommendation  which  was  that  the  Con- 
ciliation Service  remain  in  the  Department  of  Labor  but  that  this 
advisory  committee  be  set  up. 

The  whole  thing  was  a  matter  of  expediency,  the  employers  getting 
what  they  could  to  improve  a  situation  which  we  thought  was  not 
satisfactory. 

Senator  Morse.  Let  me  check  my  review  of  your  testimony  because 
I  consider  this  to  be  testimony  of  great  importance  as  far  as  its  bear- 
ing upon  the  testimony  of  the  Secretary  of  Labor  last  Monday  in 
which  he  says  that  the  Labor-Management  Conference  in  November 
1945  recommended  that  the  United  States  Conciliation  Service  be 
established  as  an  effective  and  completely  impartial  agency  within 
the  Department  of  Labor. 

He  does  not  go  on  in  the  statement  to  explain  to  the  committee  the 
modus  operandi  by  which  that  recommendation  was  reached,  and  you 
are  giving  testimony  to  that  point  and  I  want  now  to  review  it. 

As  I  understand,  the  record  now  shows,  through  you  as  a  witness, 
that  when  the  management  members  of  that  conference  met  in  1945 
they  not  only  individually  preferred  an  independent  conciliation  and 
mediation  agency,  but  they  adopted  by  unanimous  vote  of  their  mem- 
bership a  resolution  to  that  effect. 

Mr.  RoTii.  That  is  right. 
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Senator  Morse.  They  submitted  the  resolution  to  the  labor  mem- 
beis  of  the  conference.     That  is  correct? 
Mr.  RoTiT.  That  is  correct. 

Senator  Morse.  The  labor  members  of  the  conference  had  taken  an 
opposite  point  of  view.  They  wanted  a  hands-off  policy,  so  to  speak, 
adopted  by  the  conference  in  regard  to  the  Conciliation  Service,  and 
because  one  of  the  purposes  of  the  conference  was  to  see  what  com- 
promises labor  and  management  could  agree  upon  in  order  to  diminish 
the  area  of  disagreement  that  in  1945  characterized  labor-management 
relationships  in  this  country,  you  started  as  management  members 
to  do  what  you  have  termed  trading.  You  wanted  to  improve  the 
Conciliation  Service.  Is  that  rights 
Mr.  EoTii.  That  is  true. 

Senator  Morse.  You  believed  as  management  representatives  that 
in  November  1945  it  needed  to  be  improved  because  of  an  employer 
fear  and  feeling  that  it  was  not  impartial.    Is  that  correct? 
Mr.  RoTii.  That  is  cori-ect. 

Senator  Morse.  And  so  as  a  compromise  you  suggested  that  you 
would  go  along  with  its  retention  in  the  Department  of  Labor  pro- 
viding an  advisory  committee  would  be  set  up  within  the  Department 
on  which  management  would  have  members,  and  that  committee 
would  be.empowered  to  proceed  with  a  study  and  survey  of  the  opera- 
tions of  the  Conciliation  Service  to  the  end  of  endeavoring  to  improve 
its  efficiency.  Is  that  correct  ? 
Mr.  Roth.  That  is  correct. 

Senator  Morse.  And  with  even  some  labor  opposition  to  that  pro- 
posal the  conference  finally  did  agree  upon  that  proposal  which  was 
offered  as  a  compromise  by  the  management  members,  is  that  correct? 
Mr.  Roth.  That  is  correct.  That  is  exactly  what  happened. 
Senator  Morse.  Now,  Mr.  Roth,  in  view  of  the  procedures  by 
which  that  recommendation  was  reached,  do  you  think  it  is  a  sound 
conclusion  for  the  members  of  this  committee  to  draw  from  the  final 
recommendation  itself  the  inference  that  the  management  members  of 
that  conference  preferred  to  have  the  Conciliation  Service  in  the 
Department  of  Labor? 

Mr.  Roth.  There  is  no  question  about  that. 

Senator  Morse.  T  want  you  to  clarify  your  answer  so  that  I  am  sure 
I  understand.  I  want  to  restate  my  question,  unless  the  reporter  could 
read  the  question. 

(The  reporter  read  back  the  last  question.) 
Mr.  Roth.  The  answer  is :  Yes  it  is  a  fair  conclusion. 
Senator  Morse.  Let  me  restate  the  question.     On  the  basis  of  the 
compromise  that  you  entered  into  with  labor  at  the  Labor-Manage- 
ment Conference  to  the  effect  that  management  would  go  along^  with 
the  retention  of  the  Conciliation  Service  in  the  Department  of  Labor 
if  they  should  set  up  an  advisoiy  committee  with  management  mem- 
bers on  it,  is  it  a  fair  conclusion  that  that  would  be  the  preference  of 
the  management  members  of  the  conference  if  it  were  left  to  their  own 
choosing  ? 
Mr.  Roth.  It  is  a  fair  conclusion. 

Senator  Morse.  Then  we  are  to  understand  that  the  management 
members  of  the  conference  then  and  now  would  prefer  to  have  the 
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Conciliation  Service  in  the  Department  of  Labor  rather  than  as  in  an 
independent  agency. 

Mr.  Roth.  I  think  that  we  would,  and  I  think  we  have  been  dis- 
appointed in  the  results  which  Ave  hoped  to  achieve  througli  that  ad- 
visory committee. 

I  am  advised  by  the  management  representative  who  served  on  that 
committee  that  while  he  felt  for  a  while  that  it  was  quite  satisfactory 
to  leave  the  Conciliation  Service  in  the  Department,  he  since  has 
changed  his  mind  and  he  so  stated  to  the  Labor  Department,  that  in 
his  judgment  there  is  no  hope  for  a  situation  in  which  employers  will 
have  full  confidence  in  Conciliation  Service  as  long  as  it  is  part  of  the 
Labor  Department. 

Senator  Morse.  "When  the  management  members  of  the  Conference 
prior  to  the  convening  of  the  Conference  passed  their  resolution  unani- 
mously expressing  preference  for  the  Conciliation  Service  being  set 
up  as  an  independent  agency,  that  represented  their  opinion  at  that 
time? 

Mr.  Roth.  That  is  true. 

Senator  Morse.  When  the  Conference  was  over  would  the  employer 
members  of  that  Conference  still  have  preferred  to  have  the  Service 
as  an  independent  agency  if  the  matter  could  be  left  to  their 
discretion? 

Mr.  Roth.  They  absolutely  would  have  and  a  good  many,  including 
myself,  expressed  opposition  to  going  even  this  far  as  an  expedient 
to  see  how  it  might  work  out  through  an  advisory  committee. 

Senator  Morse.  Let  me  state  the  same  question  again  from  an- 
other angle,  because  the  last  answer  is  my  understanding  of  your  posi- 
tion, but  I  respectfully  submit  that  your  two  preceding  answers  are 
not  consistent  with  it. 

So  there  can  be  no  doubt — ^because  I  haven't  any  doubt  that  your 
testimony  will  be  quoted  and  requoted  in  this  debate — there  will  be  no 
doubt  as  to  3'our  position,  I  will  restate  my  question  this  way : 

Even  though  the  management  members  of  the  Conference  agreed 
with  labor  on  a  compromise  that  would  set  up  an  advisory  commit- 
tee with  management  members  on  it  in  the  Labor  De])artment,  the  em- 
ployer members  of  the  Conference  nevertheless  would  have  preferred 
to  have  had  a  separate  independent  agency  witliout  an  advisory  com- 
mittee functioning  within  the  Department  of  Labor.     Is  that  correct? 

Mr.  Roth.  We  most  assuredly  would  have  ]^referred  the  independ- 
ent agency. 

Senator  Morse.  By  an  independent  agency  you  mean  an  agency  out- 
side of  the  Department  of  Labor? 

Mr.  Roth.  That  is  true. 

Senator  Morse.  And  that  therefore  the  compromise  which  you  en- 
tered into  with  the  labor  members  at  the  Labor-Management  Confer- 
ence was,  as  you  have  testified,  simply  a  matter  of  expediency  on  the 
part  of  the  employer  members. 

Mr.  Roth.  Yes. 

Senator  JNIorse.  Is  it  your  testimony  that  as  of  today,  to  your  knowl^ 
edge,  the  employer  representatives  of  this  country  "within  your  ac- 
quaintance by  a  substantial  majority  prefer  an  independent  Concilia- 
tion Service  outside  the  Department  of  Labor? 


LABOR    RELATIONS  571 

Mr.  Roth.  I  have  discussed  this  matter  with  the  representatives  of 
employers  wlio  are  tlie  executiA^e  officers  of  associations,  a  great  many 
of  them,  and  I  liaA'e  not  yet  found  a  single  employer  who  does  not  state 
that  his  group  wliom  he  represents  j^refers  the  independent  Concilia- 
tion Service  outside  the  Department  of  Labor. 

Senator  Morse.  When  you  refer  to  employers  within  the  associa- 
tion, you  mean  the  association  of  which  you  are  an  officer? 

Mr.  RoTii.  Xot  only  my  association,  but  at  least  eight  similar  asso- 
ciations in  northern  California,  and  since  I  have  been  in  Washing- 
ton, with  men  who  are  representatives  of  other  associations. 

Senator  Morse.  About  how  many  employers  do  you  think  you  have 
discussed  this  matter  with  in  regard  to  whose  opinion  you  could  ex- 
])i'ess  a  view  this  morning? 

Mr.  Roth.  I  would  say  at  least  60  representatives  of  employers. 

Senator  Morse.  About  GO  representatives  of  employers? 

Mr.  RoTii.  Some  of  whom  represent  associations  which  have  in  them 
]nany  individual  employers. 

Senator  Morse.  And  would  the  total  membership  of  those  associa- 
tions probably  equal  to  two  or  three  thousand  employers? 

Mr.  Roth.  It  Avould  exceed  that. 

Senator  Morse.  And  of  the  60  employer  representatives  of  such 
employers'  associations,  it  is  your  testimony  that  not  a  single  one  of 
them  has  expressed  approval  of  the  idea  of  having  the  Conciliation 
Service  returned  to  the  Department  of  Labor? 

Mr.  Roth.  That  is  true. 

Senator  ]\roRSE.  Each  and  every  one  of  them  prefers  to  have  it 
renniin  an  iiuleperident  agency? 

Mr.  Roth.  To  the  best  of  my  knowledge  in  conversations  discussing 
the  subject,  that  is  true. 

Senator  Morse.  Will  you  tell  this  committee  what  you  think  the 
underlying  reason  for  that  conclusion  on  the  part  of  employers  is? 

Mr.  Roth.  I  think  it  is  the  experience  they  have  had  since  the  De- 
partment has  given  them  independent  status  that  has  led  to  that 
conclusion. 

Senator  Morse.  What  has  that  experience  been? 

Mr.  Roth.  Their  testimony  as  given  to  me  is  that  the  Department 
has  been  more  effective  primarily  because  there  is  less  resentment  on 
the  part  of  the  employer  to  accept  the  services  of  the  Conciliator  and, 
what  is  equally  important,  there  is  an  increasing  tendency  on  the  part, 
of  employers  to  give  their  confidences  to  the  Conciliator  and  to  impose 
confidence  in  him  in  the  joint  negotiations  that  are  carried  on. 

Senator  Morse.  Is  it  your  testimony  that  since  the  Service  has 
been  an  independent  agency  the  Conciliators  themselves  have  seemed 
to  give  more  impartial  service  than  they  did  prior  to  the  establishment 
of  an  independent  agency  ? 

Mr.  Roth.  It  is  their  testimony  that  they  have  been  more  effective 
because  they  have  felt  that  they  were  in  a  better  position  to  serve  the 
employers  and  did  not  have  attached  to  them  what  previously  had  been 
somewhat  of  a  stigma,  the  idea  that  they  were  after  all  the  servants 
of  labor  rather  than  all  three  parties. 

Senator  Douglas.  Would  the  Senator  yield  for  a  moment? 

Senator  Morse.  I  yield. 
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Senator  Taft.  You  said  rather  than  all  three  parties  ? 

Mr.  Roth.  Yes. 

Senator  Douglas.  I  would  like  to  ask  Mr.  Roth  if  you  know  of  any 
concrete  cases  where  the  Conciliators  were  unfair  when  the  service 
was  inside  the  Department  of  Labor;  that  is,  is  this  merely  a  general 
impression  or  were  there  concrete  cases  where  the  Conciliators  were 
unfair  ? 

Mr.  Roth.  I  can  speak  from  personal  experience,  one  in  which  the 
Conciliator  was  so  unfair  that  I  called  Dr.  Steelman,  the  head  of  the 
Service,  and  advised  him  that  we  would  not  proceed  further  with  him 
attending  the  meeting  and  he  was  taken  off  the  job  and  we  subse- 
quently settled  the  dispute. 

Now  that  is  not  the  rule.    That  is  the  exception. 

Senator  Douglas.  What  was  your  general  experience  ? 

Mr.  Roth.  General  experience  with  them  was  satisfactory,  but  I 
found  great  difficulty  in  getting  employers  to  accept  the  service.  We 
had  difficulty  in  doing  it  because  they  didn't  trust  the  Conciliation 
Service. 

Senator  Douglas.  Would  you  say  it  was  the  fault  of  the  Conciliators 
or  the  false  impression  which  the  employers  had  about  the  Concili- 
ators ? 

Mr.  Roth.  It  seems  to  me  that  is  an  academic  question.  It  is  not 
compulsory  and  a  purely  voluntary  process. 

Unless  they  have  confidence  in  the  Conciliator,  it  is  not  effective. 
The  fault  was  frankly  that  they  didn't  have  confidence  in  the  De- 
partment. On  the  other  hand  it  is  a  fact  that  a  great  many  of  those 
Conciliators — and  I  understand  at  one  time  as  high  as  80  percent  of 
them — were  withdrawn  from  the  ranks  of  labor.  They  may  have  been 
the  fairest  people  in  the  world,  but  it  is  difficult  to  make  an  employer 
think  they  are  fair  when  they  are  still  carrying  union  cards. 

Senator  Douglas.  Isn't  the  personnel  of  the  Conciliation  Service 
now  approximately  the  same  as  it  was  then? 

Mr.  Roth.  There  has  been  some  turn-over  in  it.  I  don't  know  the 
extent,  but  I  do  know  this,  Senator,  that  employers  have  stated  to  me 
that  the  same  man  has  a  changed  attitude  toward  his  job  and  is  more 
effective  now  than  he  was  when  that  Department  was  in  the  Depart- 
ment of  Labor. 

Senator  Morse.  Mr.  Roth,  Mr.  Ching  testified  the  other  day  in  part 
as  follows  [reading]  : 

The  experience  of  the  present  Service  has  been  that  dozens  of  our  most  able 
mediators  who  found  the  doors  of  many  employers  closed  to  them  for  years  under 
departmental  administration,  found  such  doors  ajar  when  they  introduced  them- 
selves as  representatives  of  an  independent  agency. 

Apparently  these  commissioners,  many  of  whom  were  formerly  labor  union 
officials,  discovered  that  the  independent  status  of  the  Service  afforded  them  a 
new  opportunity  to  make  a  valuable  contribution  to  the  national  welfare  by 
improving  relations  between  employers  and  unions  and  furthering  the  interests 
of  industrial  peace. 

Do  I  understand  from  your  testimony  this  morning  that  you  concur 
in  the  observations  of  Mr.  Ching  which  I  have  just  read? 

Mr.  Roth.  I  do  concur  in  it,  and  that  statement  has  been  made  in 
about  that  form  to  me  by  employer  representatives  within  the  last 
month. 

Senator  Morse.  One  more  question  on  this  point. 
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Am  I  correct  in  my  understanding  that  it  is  your  opinion  and  view 
that  if  the  employer  members  of  the  1945  Labor-Management  Confer- 
ence, who  entered  into  a  compromise  with  labor  of  the  retention  of  the 
Conciliation  Service  in  the  Department  of  Labor,  provided  an  advisory 
conunittee  with  employer  members  on  it  was  set  up,  would,  if  called 
before  this  com.mittee,  express  approval  of  the  retention  of  the  Con- 
ciliation Service  as  an  independent  agency  outside  of  the  Department 
of  Labor  ? 

Mr.  Roth.  I  don't  think  there  is  any  question  but  that  they  would. 

Senator  Morse.  And  am  I  correct  in  my  understanding  that  if  they 
could  have  exercised  their  choice  in  the  matter,  even  at  the  time  they 
voted  for  the  compromise  proposal  which  sought  to  leave  the  Concilia- 
tion Service  in  the  Department  of  Labor,  provided  an  advisory  com- 
mittee with  employer  members  on  it  would  be  set  up,  they  would  even 
then  have  voted  iov  an  independent  Conciliation  Service  outside  of  the 
Department  of  Labor  ? 

]Mr.  Roth.  That  is  true  without  any  question. 

Senator  Morse.  And  that  they  voted  to  have  it  remain  in  the  De- 
partment of  Labor  with  an  advisory  committee  with  employer  mem- 
bers on  it  onh'  because  it  was  the  best  compromise  they  could  make 
with  the  labor  members  of  the  conference  on  this  issue? 

Mr.  Roth.  That  is  true.  We  thought  it  would  lead  to  some  im- 
provement and  that  was  all  we  could  get  in  the  way  of  agreement 
between  the  parties. 

Seualor  M(  rse.  Now.  ^Ir.  R;)th,  I  agree  with  you  on  your  position 
on  the  Conciliation  Service.  As  you  and  I  know,  with  relations  in 
this  field  of  many  years'  standing,  we  don't  always  agree  on  every 
issue,  and  I  want  now  to  turn  to  a  couple  on  which  I  think  we  have  a 
difference  of  opinion. 

On  page  3  of  your  testimony  you  discuss  j'^our  experience  with  the 
union-shop  clause  of  the  Taft-Hartley  Act.  Beginning  on  the  fifth 
line  you  say  [reading]  : 

It  is  true  that  the  Taft-Hartley  law  did  outlaw  the  closed-shop  provisions  of 
many  contracts.  It  did  not,  however,  outlaw  the  entire  contract  or  disrupt  estab- 
lished relations  between  employers  and  unions  operating  under  closed-sliop  con- 
tracts. jMore  than  50  percent  of  our  labor  contracts  in  San  Francisco  contain 
the  closed-shop  provision  and  approximately  40  percent  contain  the  union-shop 
provision.  With  very  few  exceptions  all  of  these  contracts  have  continued  in 
oiJeration  and  as  and  when  they  terminated  have  been  revised  and  extended  in 
accordance  with  the  law. 

My  question,  Mr.  Roth,  is,  Has  the  practice  of  employee  employment 
changed  any  in  fact  under  the  new  contracts  which  you  say  have  been 
revised  and  extended  in  accordance  wath  the  law  ? 

Mr.  Roth.  We  have  a  labor  shortage  in  San  Francisco  in  the  skilled 
trades  and  in  many  service  trades  and  as  a  matter  of  practice  the  em- 
ployers are  still  calling  upon  the  union  for  men  because  that  is  where 
the'source  of  supply  is,  but  if  they  chose  to  exercise  their  option  and 
employ  somebody  else,  they  would  legally  be  able  to  do  so  now  under 
these  union-shop  contracts. 

Senator  Morse.  But  it  is  a  fact  that  as  far  as  employment  practices 
are  concerned,  speaking  generally  now  of  your  contracts  in  their  to- 
tality  

Senator  Taft.  You  mean  hiring  hall — that  sort  of  thing? 
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Senator  Morse.  No  :  I  am  going  to  come  to  that  in  just  a  minute.  I 
will  restate  the  question. 

It  is  a  fact,  is  it  not,  Mr.  Roth,  taking  the  industries  in  the  San 
Francisco  area  which  prior  to  the  Taft-Hartley  law  had  strictly 
closed-shop  contracts,  that  the  same  hiring  practices  are  going  on 
under  the  Taft-Hartley  law  even  though,  as  you  say,  when  those  con- 
tracts were  terminated  they  were  revised  and  extended  in  accordance 
with  the  law  ? 

Mr.  Roth.  That  is  true,  but  that  only  proves  that  this  act  didn't 
necessarily  create  instability  in  industrial  relations. 

Senator  Morse.  Rather  doesn't  it  prove  that  so  long  as  you  have 
this  job  demand  which  you  still  have  in  San  Francisco,  and  no  problem 
of  unemployment,  that  it  is  not  of  particular  practical  concern  either 
to  the  worker  or  to  the  employer  what  the  language  of  the  contract 
may  be  on  this  particular  point,  particularly  when  labor  hopes  in  a  few 
months  to  get  this  particular  provision  of  the  Taft-Hartley  law 
repealed.     Is  that  what  it  means  ? 

Mr.  RoTii.  Not  entirely,  because  I  am  inclined  to  believe  that  we 
will  always  have  a  shortage.  We  have  had  it  historically  since  1849 
in  San  Francisco  in  the  building  crafts  and  many  other  crafts. 

It  has  been  a  labor-shortage  area,  and  I  think  will  continue  to  be  in 
the  main.  I  don't  look  for  any  great  unstabilizing  effect  as  the  result 
of  the  change  here  in  the  employment  situation. 

Senator  Morse.  I  know  you  don't.  I  hope  you  are  right.  I  have 
my  doubts  on  that. 

Let  me  dwell  a  moment  longer  on  another  question  from  another 
angle  on  this  point.  xA-lthough  you  say  in  this  testimony  that  you  have 
revised  your  contracts — which  previously  were  closed-shop  contracts — 
in  accordance  with  the  language  of  the  Taft-Hartley  law",  no  problem 
has  arisen  as  a  result  of  that  revision  because  employers  generally,  due 
to  the  need  for  all  the  men  that  they  can  get  in  these  industries,  many 
of  which  require  skilled  workers,  have  gone  ahead  just  as  they  did 
before  the  Taft-Hartley  law  as  far  as  hiring  practices  are  concerned ; 
and  if  prior  to  the  Taft-Hartley  law  there  was  the  closed-shop  contract 
under  which  they  asked  the  union  to  supplj'^  the  men,  they  are  still 
asking  the  union  to  supply  the  men. 

Mr.  Roth.  I  think  that  is  true,  but  that  proves  there  has  been  no  dis- 
ruption. 

Senator  Pepper.  And  that  the  law  has  been  ignored. 

Senator  Morse.  It  proves  that  the  same  hiring  practices  are  going 
on,  which  is  all  I  am  seeking  to  bring  out. 

Mr.  Roth.  In  talking  the  point  over,  jSIr.  Tobin  states  that  this  has 
had  very  unstabilizing  effects  upon  collective  bargaining.  There  are 
many  parts  it  hasn't  had  unstabilizing  effects  on. 

Senator  Morse.  There  are  many  parts  of  Mr.  Tobin's  statement,  Mr. 
Roth,  that  I  shall  take  exception  to,  but  I  think  you  are  in  a  wonderful 
position  before  this  commitee ;  and  I  think  you  know  me  well  enough 
to  know  I  seek  only  the  facts  as  to  what  actually  happens  in  practice 
in  these  matters,  because  that  is  what  counts.  All  the  finest-spun 
theories  in  labor  relations  can't  solve  labor  disputes. 

You  have  got  to  get  down  to  the  facts,  and  I  want  to  know  whether 
or  not  it  is  a  fact  that,  as  far  as  actual  hiring  practices  in  the  San  Fran- 
cisco Bay  area  are  concerned,  they  are  continuing,  generally  speaking, 
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just  the  same  as  they  operated  prior  to  the  passage  of  the  Taft-Hartley 
law,  insofar  as  closed-shop  practices  are  concerned. 

Mr.  RoTir.  That  is  true;  the  practice  is  the  same.  I  should  point 
out,  however,  that  40  percent  of  our  unions  apparently  are  satisfied, 
strong  as  they  are.  to  operate  under  the  union  shop  which  this  law 
authorizes.  Some  of  our  strongest  unions  are  perfectly  happy  to  con- 
tinue under  the  union  shop. 

Senator  Morse.  Don't  misunderstand  me.  If  I  were  an  employer, 
as  an  employer  I  would  prefer  the  union  shop.  If  I  were  a  worker,  as 
a  worker  I  would  prefer  a  union  shop  to  a  closed  shop,  but  as  a  Senator 
I  have  got  to  pass  judgment  on  the  question  as  to  whether  or  not  I 
shall  vote  for  a  law  that  denies  to  an  employer  and  denies  to  the  union 
what  I  consider  to  be  a  right  of  freedom  of  contract  to  enter  into  a 
closed-shop  contract  if  they  want  to  in  the  absence  of  coercion  and 
duress  imposed  one  upon  the  other.     That  is  quite  a  different  question. 

Mr.  Roth.  I  want  to  remind  you,  as  I  have  before,  that  as  an  em- 
ployer, I  might  want  to  engage  in  the  "yellow  dog"  contract,  but  the 
law  doesn't  permit.  We  might  argue  a  long  time  as  to  whether  there 
is  any  difference  between  those  two  rights. 

Senator  Morse.  That  is  right. 

Senator  Taft.  Doesn't  the  right  of  collective  bargaining,  which 
Senator  Morse  is  upholding,  absolutely  destroy  the  right  of  bargaining 
between  an  employer  ;ind  his  employee? 

Senator  Morsk.  I  am  going  to  argue  that  point,  Mr.  Senator,  on  the 
floor  of  the  Senate.  I  think  quite  the  opposite  is  true,  provided  that 
in  your  law,  if  you  are  going  to  give  the  closed-shop  principle  to  the 
employer  and  to  the  union,  you  put  in  it  necessary  safeguards  to  pro- 
tect each  from  the  abuses  that  may  be  practiced  under  a  closed  shop  by 
the  other;  but  it  is  also  my  view  that  since  the  passage  of  the  Taft- 
Hartley  law  we  have  had  this  shortage  of  labor  supply  in  this  country. 

We  have  not  been  confronted  \\'ith  a  general  pattern  of  unemploy- 
ment, and  the  result  has  been  that,  although  they  liave  gone  through 
the  formality  of  changing  language  in  a  contract,  the  employers  and 
the  unions  have  gone  right  ahead,  carried  out  all  the  practices  of  the 
closed-shop  provisions  of  their  previous  contract  when  it  comes  to 
hiring  workers. 

Now,  Mr.  Roth,  the  question  on  this  hiring-hall  matter  in  relation 
to  your  longshore  strike  and  in  relation  to  the  emergency  provisions 
of  the  Thomas  bill.  As  was  brought  out — and  I  am  not  repeating  that 
by  questions — after  the  emergency-dispute  provisions  of  the  Taft- 
Hartley  law  operated  in  the  longshore  dispute,  the  maritime  dis- 
pute on  the  west  coast,  the  parties  still  were  not  in  agreement.  Is  that 
not  correct? 

Mr.  Roth.  That  is  correct. 

Senator  Morse.  And  a  strike  ensued. 

Mr.  Roth.  That  is  right. 

Senator  Morse.  That  strike  was  for  about  On  davs:  wasn't  it? 

Mr.  Roth.  That  is  right. 

Senator  Morse.  One  of  the  most  costly  strikes  we  have  ever  had  on 
the  Pacific  coast;  was  it  not? 

Mr.  Roth.  It  was. 

Senator  Morse.  And  I  have  said  on  the  floor  of  the  Senate— and  I 
am  pleased  to  repeat  here  today,  Mr.  Roth,  that  I  think  vou  deserve 
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and  Mr.  Phil  Murray  deserves  great  credit  for  the  industrial  states- 
manship you  exercised  in  stepping  into  that  strike,  you  on  behalf  of 
employer  interests,  making  clear  to  the  employers  in  the  shipping 
strike  that  some  conscionable  basis  had  to  be  reached  for  the  settle- 
ment of  that  dispute,  and  Mr.  Murray  doing  likewise  with  the  labor 
people  that  were  involved  in  that  dispute. 

A  part  of  that  dispute  was  over  a  hiring-hall  issue;  was  it  not? 

Mr.  Roth.  But  that  had  been  agreed  upon  and  eliminated  as  an 
issue  before  the  strike  occurred. 

Senator  Morse.  And  did  the  final  contract  on  the  hiring-hall  issue 
set  forth  the  same  agreement  on  hiring  halls  that  had  previously 
been  agreed  to  as  you  understood  it  at  least  before  the  strike  ever 
started  ? 

Mr.  Roth.  That  is  right;  it  did,  subject  however  to  review  in  the 
event  of  court  decision  holding  that  that  arrangement  was  not  lawful. 

Senator  Morse.  If  this  isn't  a  fair  question,  you  need  not  answer  it. 
In  fact,  no  witness  need  ever  answer  any  question  that  I  ask  if  he 
prefers  not  to,  but  because  of  my  high  regard  for  your  judgment  in 
maritime  matters  I  ask  you  this  question : 

Is  the  present  provision  in  the  longshore  contract,  which  was  en- 
tered into  after  this  95 -day  strike  in  respect  to  the  hiring  halls,  in 
your  opinion  satisfactory  and  workable  ? 

Mr.  Roth.  No  ;  it  is  not. 

Senator  Morse.  You  would  prefer  some  modifications  in  the  hiring- 
hall  provisions  of  the  present  contract;  that  is  because  of  your  gen- 
eral view  on  this  whole  matter  of  a  closed  shop  ? 

Mr.  Roth.  Not  alone  that,  but,  from  the  standpoint  of  the  admin- 
istration of  the  hiring  hall,  we  need  a  greater  voice  than  we  now  have 
in  the  actual  administration. 

It  is  supposed  to  be  a  joint  administration,  but  in  fact  it  is  not, 
as  you  well  know.    We  pay  half  the  cost  and  they  really  run  the  show. 

Senator  Morse.  Your  primary  objection  to  the  present  hiring-hall 
provision  is  that  you  do  not  think  the  employers  have  yet  gained 
sufficient  representation  in  the  operation  of  the  hiring  hall? 

Mr.  Roth.  That  is  not  my  only  objection.  M}^  primary  objection 
is  that  the  present  system  with  its  preference — the  ILWU  gives  the 
hierarchy  and  the  control  of  the  union  the  complete  control  of  work 
opportunity  and  makes  it  impossible  for  us  to  exercise  any  disci})lin6 
down  there. 

Senator  Morse.  That  is  where  the  closed-shop  principle  comes  in  in 
your  review  of  the  contract. 

Mr.  Roth.  That  is  right. 

Senator  Morse.  Do  you  think,  however,  that  the  employers  can 
economically  live  under  the  present  contract,  subject  to  future  nego- 
tiations at  s£)me  other  date  on  such  issues  as  you  think  ought  to  be 
modified  ? 

Mr.  Roth.  Frankly,  I  don't  think  that  shipping  on  the  west  coast 
can  economically  live,  as  you  put  it,  very  long  unless  there  is  an  im- 
provement in  several  matters,  one  of  which  is  discipline,  one  of  which 
is  continuity  of  work  down  there  without  work  stoppages,  because 
the  shippers  have  lost  confidence  in  transportation  by  water,  and 
they  won't  ship  because  of  the  constant  interruptions  of  service  due 
to  strikes,  stoppages,  unauthorized  stoppages,  and  also  due  to  the 
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high  cost  of  operation  Avhicli  in  part  is  due  to  restrictions  that  have 
been  arbitrarily  phiced  upon  the  output  of  the  longshoremen. 

Senator  Morse.  Now,  My.  Roth,  t.o  show  you  that  I  never  hesitate 
to  ask  a  question  even  though  it  may  be  against  self-interest,  but 
in  my  desire  to  get  the  facts  out  I  want  to  ask  you  a  question  in  regard 
to  the  arbitration  provisions  of  the  Thomas  bill,  that  section  that 
deals  with  the  interpretation  of  agreements  which  provides  as  follows, 
and  I  will  read  section  205  to  you.     [Reading :] 

It  is  the  public  policy  of  the  United  States  that  any  collective-bargaining 
agreement  in  an  industry  affecting  commerce  shall  provide  procedures  by  wliich 
either  party  to  such  agreement  may  refer  disputes  growing  out  of  the  interpreta- 
tion or  application  of  the  agreement  to  final  and  binding  arbiti-ation. 

On  the  basis  of  your  experience  with  arbitration  in  the  maritime 
industry,  Mr.  Roth,  what  advice  do  you  wish  to  give  this  committee 
for  any  impro\ement,  if  any,  in  the  languages  of  the  Thomas  bill  on 
this  point? 

]Mr.  RoTii.  Well,  I  believe  in  the  arbitration  of  questions  and  issues 
that  arise  out  of  the  interpretation  of  contracts.  I  think  that  all  labor 
contracts  should  have  provision  for  such  terminal  adjudication  of 
that  type  of  dispute.  I  needn't  advise  you  what  you  already  know ; 
that  back  in  1038  I  informed  Mr.  Bridges  that  we  felt  it  was  ao  im- 
portant to  have  some  method  of  adjudicating  these  disputes  promptly 
as  they  arose — these  questions  of  intrepretation,  compliance  with  the 
contract — that  v»^e  threatened  to  cut  the  wages  of  the  longshoremen 
unless  he  agreed  to  the  institution  of  such  a  system. 

You  were  the  first  arbitrator  appointed  during  that  dispute.  We 
have  had  great  difficulty,  however,  getting  compliance  with  the  awards 
of  these  arbitrators,  and  some  five  or  six  arbitrators  have  come  to 
the  end  of  the  road  and  have  resigned  either  because  their  arbitration 
awards  were  not  complied  Vv'ith  .or  because  of  criticism  by  the  unions 
which  they  felt  destroyed  their  imi^artiality  as  arbitra,tors. 

We  haven't  jex  fou.nd  the  answer  to  the  enforcement  of  arbitration 
awards. 

Senator  Morse.  Would  you  agree  with  me  that  the  test  of  the  work- 
ability of  voluntary  arbitration  is,  after  all,  the  good  faith  of  the 
parties  to  the  arbitration  agreement? 

Mr.  Roth.  I  think  in  the  last  analysis  that  is  true,  although  in  our 
State,  of  course,  an  arbitration  award  is  enforceable  as  a  decree  if 
filed  with  the  courts. 

Senator  Morse.  But  the  record  also  shows  that  seldom  do  you  ever 
take  an  arbitration  agreement  to  the  courts  for  adjudication. 

Mr.  Roth.  That  is 'true. 

Senator  Morse.  Because  there  again  that  isn't  going  to  create  very 
good  labor  relations  if  thereafter  you  still  have  to  work  with  the  same 
union  and  its  members. 

Mr.  Roth.  In  the  last  analysis  you  can't  force  men  to  work:  and 
that  is  what  you  are  seeking  to  do,  is  continue  in  operation. 

Senator  Morse.  I  am  thinking  out  loud  on  this  one.  It  is  only 
tentatiA^e.  I  have  reached  no  final  conclusion  on  it,  but  I  would  like 
to  have  your  view. 

If  I  am  correct  that  we  ought  to  have  voluntary  arbitration  instead 
of  compulsory  arbitration — and  I  certainly  have  that  point  of  view, 
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and  you  do,  too;  do  you  not  ?  You  do  not  favor  compulsoiy  arbitration? 

Mr.  Roth.  I  do  not ;  no. 

Senator  Morse.  Certainly  in  this  field  of  settling  disputes  over  the 
interpretation  of  the  meaning  of  an  agreement. 

Mr.  Roth.  That  is  right. 

Senator  Morse.  One  reason  being  that  if  you  ever  gave  an  arbitrator 
any  such  power  as  that  he  would  really  control  your  economic  destiny 
in  an  industry ;  wouldn't  he  ? 

Mr.  Roth.  "  That  is  right. 

Senator  Taft.  May  I  interrupt  just  to  ask — compulsory  arbitration  ; 
aren't  these  agreements  for  compulsory  arbitration?  That  is  to  say, 
in  other  words,  there  are  two  definitions  of  the  word  "compulsory/' 
Senator  Morse.  As  I  understand  it,  these  agreements,  if  they  are 
made,  are  to  be  final.  In  other  words,  having  been  entered  into,  the 
award  is  supposed  to  be  binding  on  both  parties.    Isn't  that  correct? 

Mr.  Roth.  As  to  issues  which  arise  out  of  the  interpi-etation  and 
performance  of  that  particular  contract. 

Senator  Taft.  So  to  a  certain  extent  that  is  compulsory  arbitration. 

Mr.  Roth.  It  is,  but  it  is  delegated  by  the  parties  by  agreement.  It 
is  not  imposed  on  them  from  the  outside.  It  is  something  they  agreed 
to  do. 

Senator  Taft.  That  is  right,  but  there  is  a  legal  obligation  to  comply 
with  the  award. 

Mr.  Roth.  That  is  right. 

Senator  Taft.  And  if  you  put  that  into  your  contract,  an  agreement 
to  arbitrate,  it  makes  the  arbitration  compulsory  arbitration  from 
then  on. 

Mr.  Roth.  It  is  compulsory  arbitration  in  that  sense,   Senator. 

Senator  Douglas.  Will  the  Senator  yield  for  just  a  minute  ? 

Senator  Morse.  I  yield. 

Senator  Douglas.  However,  this  type  of  compulsory  arbitration 
is  not  compulsion  by  statute. 

Mr.  Roth.  That  is  true. 

Senator  Douglas.  Coidd  it  not  better  be  described  as  compulsory 
voluntary  arbitration,  requiring  the  parties  to  agree  or  rather  re- 
quiring the  parties  to  sign  an  agreement  in  which  they  set  up 
machinery  and  then  by  contract  they  agree  that  the  decisions  of  that 
arbitrator  shall  be  binding  so  that  it  is  not  the  State  which  imposes 
the  arbitration  award  but  the  State  which  requires  the  parties  to  set 
up  the  machinery.     There  is  a  distinction. 

Mr.  Roth.  I  can't  make  that  distinction.  If  the  parties  are  re- 
quired by  statute  to  submit  their  differences  to  arbitration,  then  in  my 
book  that  is  compulsory  arbitration. 

If  they  voluntarily  agree  to  do  that,  it  is  not  compulsory,  although 
they  are  compelled  to  live  up  to  their  contract,  go  througli  the  system 
which  they  voluntaril}^  established.  It  is  quite  a  difference,  in  my 
opinion. 

Senator  Douglas.  They  have  an  opportunity  to  agree  on  an  arbi- 
trator mutually  satisfactory  to  them  both  instead  of  accepting  the 
decision  of  an  arbitrator  appointed  by  the  Govermnent. 

Mr.  Roth.  To  that  extent  there  is  some  leeway,  but  certainly  that 
is  compulsory  arbitration,  in  my  opinion,  if  the  Government  says, 
■'You  have  got  to  do  this." 
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I  may  say  our  conference  struggled  with  this  term,  "what  is  com- 
pulsory arbitratio]!,"  over  there  for  a  whole  week.  It  just  depends 
where  you  start. 

Senator  Morse.  I  want  to  get  back  to  this  question  of  good  faith 
on  the  part  of  the  i)arties.  and  also  the  related  question  of  the  duty 
of  the  arbitrator  to  stay  within  the  terms  of  reference,  because  we 
had  a  report,  a  very  fine  report,  I  think,  filed  by  the  joint  connnittee, 
on  the  ex])eriences  of  labor  relations  in  the  west  coast  maritime  in- 
dustry, pointing  out  that  or.e  of  the  problems  has  been  a  failure  of 
the  parties,  particularly  the  union,  to  live  up  to  arbitration  awards. 
That  report  pointed  out  that  under  your  agreement  no  power  of 
penalty  is  given  to  the  arbitrator,  and  that  in  the  San  Pedro  case 
where  the  local  arbitrator  did  impose  a  penalty,  as  you  remember,  on 
that  gang  problem,  the  coast  ai-bitrator  came  along  and  reversed  him. 

Mr.  RoTii.  I  _have  never  forgiven  him,  either. 

Senator  Morse.  I  know  you  didn't  like  that  decision,  but  I  still 
respectfully  say  you  missed  completely  the  point  of  law  involved  which 
I  will  state  for  your  benefit  again.  The  only  powers  an  arbitrator 
has  are  those  powers  set  out  in  his  terms  of  reference.  There  simply 
isn't  anything  in  the  contract  that  gives  any  such  power  to  the  local 
arbitrator  and  so  I  reversed  him  because  he  exceeded  powers  as  I  saw 
them. 

Be  that  as  it  may,  is  it  not  true  that  when  we  are  dealing  w  ith  this 
question  of  voluntary  arbitration,  it  is  a  mistake  for  either  the  em- 
ployer or  the  workers  to  assume  that  voluntary  arbitration  carries 
with  it  the  concept  of  no  sanctions  whatsoever  ? 

Mr.  Roth.  I  think  it  is  a  mistake,  sir. 

Senator  Morse.  I  want  to  talk  about  one  sanction  and  get  your 
view  on  it  because  again  my  judgment  hasn't  been  made  up,  but  if 
we  are  going  to  have  this  provision  on  voluntary  arbitration  set  out 
in  the  Thomas  bill,  and  a  union  signs  a  contract  saying  that  it  will 
accept  as  final  and  binding  the  decision  of  the  arbitrator,  putting  its 
John  Henry  on  that  contract — which  in  my  opinion,  as  I  have  said 
in  so  many  decisions,  ought  to  be  considered  just  as  much  an  assump- 
tion of  solemn  obligation  on  the  part  of  the  union  to  fulfill  its  word 
as  the  signature  represents  the  same  obligation  on  the  part  of  the 
employer— if  that  is  true,  then  should  not  the  National  Labor  Re- 
lations Board  be  given  appeal  authority  to  determine :  one,  whether 
or  not  the  union  standing  in  violation  of  an  arbitration  award  is  act- 
ing in  good  or  bad  faith,  and,  two,  whether  or  not  the  arbitrator's 
award  is  within  the  terms  of  reference  of  his  assignment? 

Mr.  RoTii.  If  you  meant  to  include  the  employer  too  in  that,  I  agree. 

Senator  Morse.  I  meant  the  employer,  too. 

Mr.  RoTii.  Unless  you  do  that  on  the  water  front  you  will  ac- 
complish exactly  nothing  because  we  have  had  more  than  1,300  stop- 
pages of  work  in  violation  of  our  contracts  in  a  period  of  l-t  years 
out  there,  and  they  should  all  have  been  adjudicated  under  the  ma- 
chinery provided. 

It  is  adequate  machinery,  but  we  have  no  sanction. 

Senator  Morse.  Well,  you  see  what  I  am  saying  to  you — I  appre- 
ciate your  answer  because  I  can't  see  any  other  answer,  but  I  am 
going  to  reserve  final  judgment  on  it  until  other  witnesses  can  respond 


580  LABOR    RELATIONS 

to  it  and  until  I  can  do  more  study  on  it,  but  I  want  to  repeat  this 
point : 

Too  many  labor  leaders,  I  think,  have  the  notion  that  voluntarism 
in  the  field  of  labor  relations  means  the  right  for  them  to  be  free  to 
exercise  irresponsibility.    I  don't  agree  to  that  and  I  never  have. 

At  the  same  time  I  think  that  they  should  have  a  maximum  right 
to  carry  on  voluntary  collective  bargaining,  voluntary  arbitration, 
but  with  a  recognition  that  when  they  enter  by  way  of  collective  agree- 
ment into  a  voluntary  arbitration  clause  in  a  contract,  that  that  places 
upon  them  the  duty  of  being  responsible  for  their  signatures.  I  would 
not  say  to  a  union  that  it  has  to  abide  by  an  arbitration  award  of  an 
arbitrator  who  went  beyond  the  terms  of  reference  of  the  arbitration 
agreement. 

You  have  got  to  protect  the  union  and  the  employer  from  arbitiary 
action  on  the  part  of  an  arbitrator. 
jMr.  Roth.  I  think  that  is  sound. 

Senator  Morse.  But  I  do  not  think  that  a  union  or  an  employer 
should  be  allowed  to  get  by  with  signing  a  collective-bargaining  agree- 
ment binding  themselves  to  the  decision  of  an  arbitrator  rendered 
within  the  terms  of  liis  reference,  and  then  because  they  don't  like  it— 
as  happened  in  the  famous  West  Kj^ska  case — tear  up  the  arbitration 
award,  because  as  I  held  in  that  case — and  you  know  we  made  it  stick 
for  once — that  when  they  tore  up  the  award  they  also  tore  up  their 
contract. 

Mr.  Roth.  That  is  right. 

Senator  Morse.  They  can't  tear  up  an  award  once  they  have  bound 
themselves  to  abide  by  it,  and  have  a  contract  left,  because  I  think  it 
goes  to  the  very  heart  of  the  collective-bargaining  agreement  itself. 
But  I  am  thinking  in  terms  of  providing  in  this  bill  for  unfair  labor 
practice  subject  to  the  jurisdiction  of  the  Board  in  the  case  where  an 
employer  and  a  union  accept  the  terms  of  section  205  of  the  Thomas 
bill  on  voluntary  arbitration,  agrees  to  have  disagreements  over  the 
meaning  of  a  contract  interpreted  and  decided  by  an  arbitrator,  and 
failing  to  accept  the  decision  of  that  arbitrator  let  the  National  Labor 
Relations  Board  review  the  question  as  to  whether  or  not  that  union 
or  employer  is  not  acting  in  bad  faith,  and  if  acting  in  bad  faith  make 
it  an  unfair  labor  practice  with  all  the  sanctions  of  the  act  going  to 
that  unfair  labor  practice  as  well  as  to  any  other. 
Do  you  think  there  is  some  merit  in  that  suggestion'^ 
Mr.'RoTii.  I  do,  and  I  think  it  would  have  helped  solve  our  problems 
of  long  standing  on  the  water  front  where  we  have  had  all  the  machin- 
ery but  no  effective  way  of  enforcing  the  awards. 

Senator  Morse.  One  other  question.  I  will  give  it  to  you  very 
quickly. 

I  do  not  agree  with  your  observation  that  the  present  so-called 
cooling-off  period  should  be  extended.  I  understand  your  testimony 
was  if  it  was  extended  even  beyond  the  80-day  period  in  the  longshore- 
man's strike,  it  might  have  been  of  help. 

My  question  is  this:  Is  it  not  true,  Mr.  Roth,  on  the  basis  of  your 
many  years  of  experience  in  this  field,  that  the  longer  the  employer 
can  ^elay  a  settlement  of  the  dispute  with  the  union  under  any  Gov- 
ernment'sanction  in  the  form  of  a  cooling-off  period,  the  better  chance 
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the  employer  has  of  weakening  the  leadership  of  the  union  with  its 
membership  ? 

Mr.  Roth.  I  would  say  that  is  always  true  because  this  economic 
pressure  works  on  employers  as  well  as  on  unions. 

They  are  taking  losses,  too,  and  in  the  merchant  marine  cases  at 
least,  the  maritime  cases,  you  have  the  loss  of  business  that  it  takes  you 
years  to  recover,  so  the  pressures  are  pretty  great  on  both  sides  to  get 
settlement. 

Senator  Morse.  I  recognize  the  pressures  are  great.  I  just  want 
to  point  out,  however,  that  delay  in  the  settling  of  a  case,  no  matter 
what  the  cause  of  the  delay  may  be,  and  particularly  when  the  men 
are  not  free  to  use  economic  action,  makes  it  pretty  difficult  for  a  union 
leader  to  liold  his  men  in  line, 

Mr.  RoTii.  All  the  time  that  there  is  threat  of  trouble,  it  is  hurting 
business.  There  is  no  question  about  that,  and  there  is  that  sanction 
on  the  employer  to  get  it  settled  even  though  he  may  be  operating. 

Senator  Morse.  Thank  you,  very  much. 

Senator  Taft.  Mr.  Roth,  on  this  question  when  you  have  a  major 
national  strike  under  the  proposal  of  the  President's  bill — and  proba- 
bly cori'ectly,  at  least  Mr.  Ching  has  so  insisted — mediation  continues 
right  up  to  the  dead  line,  doesn't  it  ? 

Mr.  Roth.  It  does. 

Senator  Taft.  Now  if  there  is  no  provision  and  that  mediation  fails 
the  night  before,  you  are  more  than  likely  to  have  a  strike  the  next  day, 
aren't  you  ? 

Mr.  Roth.  That  is  right. 

Senator  Taft.  There  is  no  other  provision  of  law  ? 

Mr.  Roth.  That  is  right. 

Senator  Taft.  So  do  you  not  think  it  is  desirable,  whether  for  30, 
or  60  or  80  days,  to  have  the  power  of  injunction  to  ]  revent  a  strike 
or  a  lockout  against  either  employer  or  employee,  and  say  to  these 
men  "You  have  got  to  go  on  working  in  the  national  interest  for  30 
days  or  60  days  or  80  days,  whatever  it  may  be,  while  a  fact-finding 
impartial  fact-finding  board  makes  a  public  report,  whether  it  in- 
cludes facts  or  reconnnendations,  either  one." 

Don't  you  think  it  is  desirable  to  have  that  power  to  stop  that  strike 
while  that  is  being  done? 

Mr.  Roth.  I  think  it  is  desirable,  and  I  understand  everybody  con- 
tends that  the  President  does  have  some  such  power  from  some  source 
or  other  to  do  it,  and  concedes  that  it  must  be  done. 

Senator  Taft.  No,  I  don't  see  that  the  President  has. 

Mr.  Roth.  I  am  sorry;  I  withdraw  that  statement.  I  don't  mean 
to  say  that  he  has  the  power.  I  mean  to  say  there  is  a  necessity  that 
he  do  something  about  it. 

Senator  Taft.  The  necessity 

Mr.  Roth.  The  assumption  that  he  will,  from  some  strange  source 
or  other,  take  power  to  do  it. 

Senator  Taft.  Don't  you  think  that  if  there  is  no  sanction  you  may 
find  unreasonable  labor  unions  that  will  strike  the  next  day  regardless 
of  what  he  says  ? 

Mr.  Roth.  There  isn't  any  question  about  it. 

Senator  Taft.  That  has  happened  before? 

Mr.  Roth.  Yes. 
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Senator  Taft.  Don't  you  think  there  are  unreasonable  employers 
who  may  insist  on  closing  down  their  plants  no  matter  what  appeal 
the  President  makes? 

Mr.  RoTiT.  We  have  had  that  experience. 

Senator  Taft.  So  you  feel  tliere  is  a  value  in  a  period  there  while 
fact  finding  is  going  on  that  may  serve  to  mairitain  the  status  quo 
and  prevent  a  strike  with  the  possibility  that  a  settlement  will  be 
reached  by  the  end  of  the  period  ? 

Mr.  Roth.  I  think  it  is  a  period  during  which  conciliation  or  fact 
finding  are  going  on,  and  I  am  not  enthusiastic  about  fact  finding 
with  recommendations.  Senator. 

Senator  Taft.  Now,  of  course,  it  is  true  that  the  Taft-Hartley  law, 
like  the  others,  at  the  end  of  a  period,  refuses  to  say  that  an  injunc- 
tion may  be  made  permanent  against  a  strike ;  is  that  correct  I 

Mr.  RoTii.  That  is  correct. 

Senator  Taft.  And,  of  course,  if  it  did  say  that,  it  would  mean  that 
you  would  have  to  substitute  some  form  of  compulsory  arbitration  or 
Government  wage  fixing,  wouldn't  it  ? 

Mr.  Roth.  You  would  have  to. 

Senator  Taft.  In  other  words,  if  you  have  had  a  permanent  injunc- 
tion, you  would  have  to  destroy  the  system  of  free  collective  bargaining 

Mr.  Roth.  It  would  inevitably  lead  to  price  fixing  as  well  as  wage 
fixing,  if  you  went  that  far. 

Senator  Taft.  Exactly,  and  that  is  why  obviously  the  connnittee 
did  not  go  that  far,  but  do  you  think  that  the  mere  modification,  the 
mere  request  or  requirement  rather  by  law  that  the  men  continue  and 
the  employer  continue  for  30  or  60  days  in  any  way  involves  the  prin- 
ciple of  compulsory  arbitration  or  Government  price  fixing? 

Mr.  Roth.  I  don't  believe  it  does. 

Senator  Taft.  In  other  words,  it  is  perhaps  a  slight  limitation  on 
their  freedom  but  not  one  wdiich  affects  the  basic  principle  involved 
in  this  question.     Isn't  that  true? 

Mr.  Roth.  It  is  a  relative  matter.  You  do  achieve  worth-while 
results  by  going  that  far  with  it,  and  nothing  will  be  perfect.  We 
are  not  going  to  find  any  system  that  is  going  to  prevent  strikes 
completely. 

Senator  Taft.  Mr.  Roth,  coming  to  this  extraordinary  theory  that 
the  President  has  a  right  irrespective  of  any  statute  or  law  to  enjoin 
a  strike,  if  he  has  that  right  for  30  days,  why  doesn't  he  liave  it  for 
a  year  or  2  years  ? 

Mr.  Roth.  Apparently  this  bill  gives  him  tliat  right  so  far  as  cease 
and  desist  orders  go  as  they  apply  to  jurisdictional  strikes;  that  is, 
injunctive  process. 

Senator  Taft.  That,  of  course,  is  the  case  where  something  is  ab- 
solutely prohibited.  It  doesn't  involve  the  question  that  you  can't 
strike  against  the  findings.     That  is  not  in  your  field. 

Now,  that  is  not  the  point  I  am  bringing  out.  What  I  am  trying  to 
say  is  this :  If  the  President  had  the  power  at  all  under  some  vague 
constitutional  theory  to  enjoin  a  strike,  why  can't  he  enjoin  it 
indefinitely  ?  Wliy  can't  he  have  the  further  emergency  power  to  fix 
the  wages  under  this  extraordinary  power?  Wliere  is  this  power 
going  to  stop  if  it  exists  under  the  Ainerican  Constitution  ? 
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Mr.  Roth.  I  don't  know.  If  the  objective  is  to  keep  the  wheels  of 
industry  going,  then  he  is  going  to  have  to  do  everything  necessary  to 
accomplish  that  purpose,  I  assume,  and  under  this  theory  he  will  be 
able  to  do  whatever  is  necessary. 

Senator  Taft.  If  he  has  the  power  for  30  days,  he  has  the  power  for 
30  years  hasn't  he,  to  enjoin  a  strike  in  an  industry?  Wouldn't  that 
seem  to  be  the  logical  conclusion? 

Mr.  Roth.  I  should  think  so. 

Senator  Taft.  Mr.  Roth,  going  back  for  a  moment  to  the  secondary 
boycott  question,  I  covered  the  field  of  scope,  the  very  narrow  scope, 
of  the  Thomas  bill.  I  want  to  ask  j-ou  just  a  word  about  the  sanctions 
under  the  Thomas  bill.  As  I  read  it,  under  the  Thomas  bill,  the  only 
thing  that  can  be  done  even  about  a  prohibitive  secondary  boycott  is  a 
hearing  before  the  Board,  and  then  the  issuance  of  a  cease  and  desist 
order  and  then  an  appeal  to  the  courts  to  enforce  the  cease  and  desist 
order.  Do  you  think  that  is  an  effective  sanction  to  stop  secondary 
boycotts  ? 

Mr.  Roth.  I  do  not.  In  most  cases,  the  damage  would  be  done  and 
the  employer  couldn't  wait  for  that  process  to  be  consummated. 

Senator  Taft.  In  other  words,  the  secondary  boycott  is  an  imme- 
diate action,  producing  immediate  and  irreparable  damage  wliich  is 
very  likely  to  accomplish  the  purpose  if  committed  in  30  days,  long 
before  the  Board  can  act? 

Mr.  Roth.  That  would  be  true  in  the  majority  of  cases.  Employers 
would  yield  to  the  demands  before  they  would  face  that  contingency.. 

The  Chairman.  Senator  Douglas. 

Senator  Neely,  Mr.  Chairman.  I  started  to  cross-examine  the  wit- 
ness at  11  o'clock  but  yielded  to  Senator  Donnell.  I  now  wish  to  ask 
two  oi'  three  more  questions. 

Mr.  Roth,  you  have  stated  that  members  of  your  council  untilized  the 
Conciliation  Service  of  the  Government  300  times  in  12  years,  and  that 
strikes  were  threatened  in  all  these  cases. 

Mr.  Roth.  There  was  a  possibility  of  strike,  yes,  sir;  or  we  would 
not  have  called  them  in. 

Senator  Xeely.  How  many  strikes  did  you  actually  have  during 
those  12  years? 

Mr.  Roth.  Oh,  I  would  have  to  check  on  that,  but  I  think  last  yenr 
we  had  only  17  strikes,  as  I  recall,  which  grew  out  of  contracts  which 
the  San  Francisco  Employers  Council  negotiated.  I  don't  know  how 
many  there  were  outside  of  our  scope  of  activity. 

Senator  Neely.  Have  you  had  as  many  strikes  during  the  12  years 
as  you  have  had  occasion  to  utilize  the  Conciliation  Service? 

Mr.  Roth.  We  have  had  more  strikes. 

Senator  Neely.  AVould  you  say  several  hundred  more  ? 

Mr.  Roth.  That  is  right.  We  have  had  1,300  strikes  alone  on  the 
water  front  in  14  years 

Senator  Xeely.  How  many  ?  ,..s,v.,-*>-^ 

Mr.  Roth.  1,380. 

Senator  Xeely.  Were  you  personally  connected  with  all  of  those? 


584  LABOR    RELATIONS 

Mr.  Roth.  I  was  there  part  of  the  time:  not  all  of  those,  but 
the  Waterfront  Employers  Association  are  members  of  the  San 
Francisco  Employers  Council. 

Senator  Neely.  What  I  want  to  know  is  how  many  strikes  you  have 
been  connected  with  as  a  representative  of  the  employer  group  during 
the  last  12  years. 

Mr.  EoTii.  Well,  'it  depends  on  what  you  mean  by  "connected,''  I 
don't  sit  through  all  negotiations  and  I  don't  mediate  all  strikes, 
but  the  associations  with  which  I  have  been  associated  have  gone 
through,  I  should  say,  2,000  stoppages  of  work  in  violation  of  a 
contract. 

Not  all  those  meant  that  the  entire  operations  in  the  industry 
stopped;  but  it  meant  that  it  stopped  on  one  ship  or  one  dock  at 
the  water  front  or  one  plant,  one  member  of  the  association,  but 
they  were  all  stoppages  of  work  which  resulted  in  cessation  of 
operation. 

Senator  Neely.  Have  you  ever  known  of  a  strike  in  which  you 
thought  that  the  employer  was  responsible  for  the  trouble,  or  have 
you  felt  that  the  employees  are  generally  at  fault  ? 

Mr.  Roth.  No;  I  think  that  there  are  many  instances  where  the 
employers  are  in  part  responsible.  Very  often  it  is  a  question  of 
fault  on  both  sides. 

Senator  Neely.  Can  you  think  of  any  considerable  number  of  these 
2,000  cases  in  which  you  have  represented  the  employers,  in  which  you 
felt  that  they  were  as  responsible  as  the  employees  for  the  disagree- 
ment that  made  your  services  necessary? 

Mr.  Roth.  Well,  I  think  there  are  cases  where  the  employers  have 
been  equally  responsible  for  the  thing  being  kept  from  being  adjudi- 
cated by  refusing  to  submit  it  to  arbitration  on  such  issues,  but  I 
wouldn't  say  that  I  know  of  any  great  number  of  cases  where  I  didn't 
think  the  employer  was  justified  in  the  position  which  he  took. 

Senator  Neely.  But  you  are  here  as  a  partisan  of  the  employer 
group  ? 

Mr.  Roth.  That  is  true,  but  I  have  also  had  some  experience  as  a 
mediator. 

Senator  Neely.  And  you  came  here  either  as  a  voluntary  represen- 
tative of  the  employers  or  at  the  request  of  the  employers,  not  because 
any  union 

Mr  Roth.  I  came  here  at  the  request  of  Senator  Morse. 

Senator  Morse.  I  would  like  to  make  a  statement  for  the  record  on 
that  point.  I  requested  Mr.  Roth  to  come  because  I  wanted  his  views 
on  the  Labor-Management  Conference  in  194:5. 

I  wanted  to  express  again  with  him  my  differences  in  point  of  view 
on  certain  issues  wdiich  I  did  by  way  of  examination,  but  I  thought  his 
point  of  view,  even  though  he  differs  with  me,  is  worthy  of  the  consid- 
eration of  this  committee  because  of  his  outstanding  record  over  the 
years  in  the  field  of  labor  relations. 

I  served  with  him  also  when  he  was  an  employer  member  of  the 
War  Labor  Board  during  the  war  and  although  we  didn't  always  agree 
on  every  decision,  I  am  happy  to  submit  him  to  this  commitee  as  a  man 
representing  American  employers  who  I  think  comes  within  the  class  of 
an  industrial  statesman. 
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Senator  Neely.  Senator  Morse's  recommendation  is  always  suffi- 
cient so  far  as  I  am  concerned,  and  I  think  he  has  demonstrated  his 
habitual  impartiality  by  disagreeing  with  some  of  the  things  that 
the  witness  has  said. 

All  I  am  trying  to  do,  Senator  Morse,  is  to  find  out  whether  the 
witness  is  as  impartial  as  he  thinks  the  head  of  the  Conciliation  Service 
should  be. 

Mr.  Roth.  I  am  not. 

Senator  Neely.  You  feel  that  Secretary  Tobin  could  not  impar- 
tially administer  the  Conciliation  Service  ? 

Mr.  Roth.  No.  My  point  is  that  you  can't  convince  employers  that 
Secretary  Tobin  or  any  Secretary  of  Labor  who  is  charged  by  statute 
with  promoting  the  welfare  of  workers  is  impartial,  and  that  is  the 
crux  of  the  Avhole  thing — what  they  think— because  this  is  a  purely 
voluntary  process. 

Senator  Neely.  Could  you  be  convinced  of  it  ? 

Mr.  Roth.  Could  I  be  convinced  of  what.  Senator? 

Senator  Neely.  Of  the  very  thing  of  which  you  say  the  employers 
could  not  be  convinced. 

Mr.  Roth.  Personally  I  would  not  have  as  much  confidence  in  the 
Conciliation  Service  under  the  Labor  Department  as  I  would  outside. 

Senator  Neely.  You  really  think  Secretary  Tobin  would  be  partial 
in  the  administration  of  this  law  if  the  Conciliation  Service  were 
transferred  to  his  Department  ? 

Mr.  Roth.  I  don't  know  how  he  can  carry  out  his  duties  under  the 
statutes  which  created  his  office  without  being  prolabor.  The  statute 
enjoins  that  he  shall ;  that  it  is  his  duty  to  promote  the  welfare  of  labor. 

Senator  Neely.  In  view  of  that  answer,  do  you  think  that  you  can 
be  any  more  impartial  in  expressing  your  views  on  the  merits  of  the 
Taft-Hartley  law  and  on  the  proposed  Thomas  law^  than  you  think 
Secretary  Tobin  could  be  in  the  administration  of  the  Conciliation 
Service  ? 

Mr.  Roth.  I  make  no  pretense  of  being  impartial  in  this.  I  see 
this  through  the  eyes  of  employers  who  have  been  operating  vnider  it 
and  I  am  here  speaking  as  an  employer  representative.  I  don't  recall 
anywhere  in  this  record  stating  I  was  here  as  an  impartial  witness. 

Senator  Neely.  Would  the  clients  whom  you  represent  be  entirely 
satisfied  to  retain  the  Taft-Hartley  law  just  as  it  is? 

Mr.  Roth.  I  think  they  think  the  vote  on  the  union  shop  is  a  pro- 
forma  matter  and  should  be  eliminated. 

I  think  they  believe  that  the  vote  on  the  employer's  last  offer  is  not 
a  practical  thing,  but  I  will  say  personally,  with  those  two  exceptions, 
I  see  nothing  in  the  Taft-Hartley  law  which  in  any  way  does  unfair 
injury  to  labor;  and  I  believe  that  its  provisions,  if  continued  in  full 
force,  would  promote  stability  in  labor  relations  in  this  country;  and 
I  make  no  apology  for  it  at  all. 

Senator  Neely.  That  is  all. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  Mr,  Roth,  on  page  11  of  your  testimony  you  say 
it  is  your  judgment  that  unions  should  be  required  to  file  financial 
statements. 
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Mr.  Roth.  Yes;  I  have  it.  Senator. 

Senator  Douglas.  Would  you  extend  that  same  requirement  to  em- 
ployers' associations? 

Mr.  R.0TH.  I  would.  I  should  have  included  that  as  an  amendment 
to  the  act  which  I  am  sure  my  constituents  would  approve. 

Senator  Douglas.  Thank  you  very  much.  Now  you  are  acquainted 
with  the  report  of  the  board  of  inquiry  in  the  maritime  industry  which 
was  appointed  by  the  President. 

Mr.  Roth.  I  am.  in  general.  I  haven't  read  it  for  a  long:  time, 
Senator. 

Senatoi-  Douglas.  I  have  a  portion  of  that  report  here  before  me, 
and  I  read 


Senator  Donnell.  Would  the  Senator  state  what  report  it  is!' 

Senator  Douglas.  It  is  a  report  to  the  President  on  labor  disputes 
in  the  maritime  industry  by  the  board  of  inquiry  whicli  was  created 
pursuant  to  section  206  of  the  Taft-Hartley  law"  and  it  was  dated 
June  3,  1948. 

Mr.  Roth.  I  remember  it.    I  don't  I'ecall  the  details  of  it. 

Senator  Douglas.  I  read  from  the  passage  of  that  report.  It  men- 
tions first  the  charges  pro  and  con  by  unions  and  employers.  Then 
it  comes  to  this  statement  of  its  own  [reading]  : 

The  fact  i-eiiiains  that  the  procedures  described  by  sections  20G  and  208  are 
well  known  and  that  as  a  matter  of  common  foresight  the  possibility  of  resort  to 
them  could  hardly  be  ignored.     This  possibility  has  influenced  negotiations. 

The  appointment  of  the  board  of  inquiry  has,  of  eonr.se,  increased  the  possibility 
of  an  application  for  an  is.suance  of  an  injunction,  and  that  has  alleviated  for  the 
time  being  the  pressure  for  settlement  whicli  a  threatened  strike  would  other- 
wise impose. 

Now,  I  know  that  this  question  is  a  difficult  one,  but  is  it  not  true 
that  in  some  cases  the  creation  of  such  a  board  frees  the  parties  from 
the  obligation,  which  they  would  otherwise  feel,  to  arrive  at  a  nnitually 
satisfactory  agreement  between  themselves? 

Mr.  Roth.  I  think  that  is  true.  Senator.  I  think  that  is  the  inevit- 
able result  of  either  a  waiting  period  or  the  appointment  of  any  board. 

Senator  Douglas.  And  the  longer  the  waiting  period — the  longer 
the  period  in  which  conditions  are  frozen — the  more  delay  there  is  in 
getting  the  parties  to  agree  with  each  other? 

Mr.  Roth.  That  is  true,  to  some  extent.  I  wouldn't  say  necessarily, 
because  I  have  said  there  are  economic  forces  which  counterbalance 
that  and  lead  to  settlements. 

Senator  Douglas.  Of  course,  the  great  advantage  of  such  a  board  of 
inquiry  is  that  it  does  marshal  public  opinion.  Wouldn't  you  say 
that? 

Mr.  Roth.  Well,  I  have  been  disappointed  in  that  aspect  of  it, 
because  I  don't  believe  the  public  has  paid  much  attention  to  these 
reports  by  these  boards  of  inquiry. 

Senator  Douglas.  That  was  the  theory  behind  the  creation  of  it. 

Mr.  Roth.  That  is  right;  that  is  the  theory  behind  it. 

Senator  Douglas.  If  that  is  true,  do  you  think  the  board  should 
be  stopped  from  making  any  recommendations?  Under  the  Taft- 
Hartley  law  it  is  forbidden  to  make  recommendations.  It  is  merely 
confined  to  factual  statements. 
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Isn't  it  pretty  hard  for  public  opinion  to  wade  ihroujrh  the  recitation 
of  facts  and  draw  its  own  conchision  as  to  where  the  merits  of  a  case 
lie? 

Mr.  Roth.  I  am  fearful  that  procedure  is  not  nnitually  effective. 
In  other  words,  I  think  the  employers  are  more  under  compulsion  to 
accept  those  recommendations  than  unions  are.  That  has  been  our 
•experience  in  the  past. 

Senator  Douglas.  In  the  railway  industry,  the  boards  make  a  rec- 
ommendation, in  fact,  make  awards. 

Mr.  Roth.  But  they  were  not  accepted  by  the  unions  during  the 
war,  as  you  recall  on  those  railroad  strikes,  and  new  boards  were  ap- 
j)ointed  by  the  President  and  finally  the  matter  was  mediated  after 
two  recommendations  had  been  made,  and  were  not  accepted  by 
the  union.     They  were  not  in  the  streetcar  strikes,  either. 

Senator  Douglas.  Do  you  believe  in  that  provision  of  the  Taft- 
Hartley  law  in  section  209  (b)  that  [reading]  : 

after  the  expiration  of  the  SO  days,  the  Lahor  Relations  r>oard  is  to  conduct  a 
referendum  in  wlvich  the  employees  will  vote  on  whether  they  will  accept  the 
terms  which  the  employer  offers, — 

that  is,  they  vote  "Yes'"  or  '"Xo"  on  that  ? 

Mr.  Roth.  I  have  already  stated  I  thought,  Senator,  that  I  be- 
lieve that  is  an  ineffectual  procedure.  It  was  in  the  water-front  strike, 
because,  frankly,  the  employers  did  not  make  a  bona  fide  final  offer, 
and  everybody  knew,  including  the  unions.  By  the  time  the  vote  was 
taken,  the  offer  had  been  raised  from  5  to  10  cents,  so  that  in  my  opin- 
ion that  provision  is  not  effective. 

Senator  Douglas.  Mr.  Roth,  isn't  the  important  factor  not  so 
much  legal  compulsion  as  the  attitude  in  which  collective  bargaining 
takes  place  and  the  day-to-day  relationships  tliat  are  established '. 

Mr.  Roth.  That  is  true.  That  is  the  desirable  thing  to  accomplish, 
but  I  don't  believe  that  this  law  has  interfered  with  the  process.  It 
has  not  been  our  experience,  the  Taft-Hartley  law. 

True,  we  had  a  water-front  strike,  but  I  think  you  know  enough 
about  that  situation  to  know  we  had  trouble  long  before  we  had  the 
Taft-Hartley  law,  and  that  the  real  issue  there  was  the  question  of 
responsibility 

Senator  Douglas.  Before  we  had  the  Wagner  xA.ct,  too. 

Mr.  Roth.  That  is  right,  that  is  a  long-standing  thing. 

Senator  Douglas.  But  if  the  Taft-Hartley  law  makes  each  side  look 
at  the  books  constantly  to  determine  what  their  legal  rights  are  and 
what  their  remedies  are,  sometimes  don't  you  destroy  or  weaken  the 
basis  of  the  mutual  confidence  upon  which  negotiations  fundamentally 
must  proceed? 

Mr.  Roth.  You  start  with  the  promise  that  you  must  do  that,  then 
I  would  say  "Yes"  but  as  I  stated  earlier  in  the  proceedings,  it  has 
not  been  our  exi>erience  that  we  have  changed  our  system  of  collective 
bargaining  as  the  result  of  the  adoption  of  this  law,  that  we  have  gone 
to  court  or  gone  to  the  NLRB  more  frequently. 

I  think  you  probably  know  that  in  our  city  we  do  have  procedures 
for  mediation  top-side  by  the  A.  F.  of  L.  labor  council  and  the  em- 
ployers' council,  which  has  been  very  effective  in  which  labor  officials 
who  are  not  immediately  concerned  with  the  dispute  and  employei-s 
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not  immediately  concerned,  mediate  these  things  within  the  frame- 
Avoik  of  our  collective-bargaining  structure. 

Senator  Douglas.  This  may  be  a  rhetorical  question,  and  difficult  to 
answer,  but  isn't  it  true  that  when  friends  go  to  court,  their  friendship 
generally  flies  out  of  the  window  ? 

It  is  hard  to  retain  fundamental  trust  and  good  will  if  the  two  par- 
ties are  always  fighting  each  other  in  the  courts  and  always  bringing 
up  legal  precedents  to  justify  their  positions. 

Mr.  Roth.  I  think  that  is  true,  but  I  will  have  to  point  out  we 
haven't  had  a  single  secondary  boycott  in  our  area  since  this  law  was 
adopted.  In  other  words,  we  havn't  gone  to  court,  and  we  haven't  had 
these  issues  that  we  used  to  have  before  the  law  w^as  adopted. 

Senator  Donnell.  If  the  Seriator  will  indulge  me,  there  has  been  a 
disposition  on  the  part  of  both  labor  and  management  to  observe  the 
provisions  of  this  act,  has  there  not,  Mr.  Roth  ? 

Mr.  Roth.  There  has  been  in  our  community.  There  is  certainly 
just  the  possibility  that  secondary  boycott  might  be  enjoined  has 
meant  we  haven't  had  them. 

Senator  Pepper,  Mr.  Chairman,  apropos  of  that  point,  if  the  wit- 
ness will  straighten  me  out,  I  shall  be  glad. 

On  page  3  of  your  statement  you  say  [reading]  : 

More  than  50  percent  of  our  labor  contracts  in  San  Francisco  contained  the 
closed-shop  provision,  and  approximately  40  percent  contained  the  union-shop 
provision.  With  very  few  exceptions  all  of  these  contracts  have  continued  in 
operation,  and,  as  and  when  they  terminated,  have  been  revised  and  expanded 
in  accordance  with  the  law. 

I  thought  in  your  answering  of  the  questions  of  the  Senator^^rom 
Oregon  that  you  and  he  agreed  that  the  prohibition  against  the  closed 
shop  had  not  been  observed  as  a  practical  matter  in  the  San  Francisco 
area.    Didn't  you  say  that? 

Mr.  Roth.  Tliere  is  nothing  in  the  law  which  prevents  an  employer 
from  going  anywhere  that  he  chooses  to  get  his  labor  supply,  and  if  the 
labor  supply  is  in  the  unions,  the  men  naturally  go  there.  He  is  not 
required  to  do  that.    That  is  what  I  testified  has  been  happening. 

Senator  Pepper.  You  stated  to  Senator  Donnell 

Mr.  Roth.  But  nobody  has  made  an  issue  of  the  facts,  either  unions 
or  employers. 

Senator  Pepper.  I  am  getting  at  the  statement  you  last  made,  that 
it  had  been  the  tendency  or  the  practice  of  management  and  labor  to 
observe  the  Taft-Hartley  law. 

Mr.  Roth.  That  is  right. 

Senator  Pepper.  When  you  made  that  statement  it  shocked  me  a  lit- 
tle bit,  because  I  had  heard  your  previous  statement  in  your  colloquy 
with  the  Senator  from  Oregon  in  which  you  and  he  had  agreed  that 
as  a  practical  matter  they  w^ere  not  observing 

Mr.  Roth.  That  is  not  what  I  said. 

Senator  Pepper.  The  prohibition  of  the  closed  shop. 

Mr.  Roth.  There  is  nothing  in  this  law  which  prevents  the  employer 
from  going  to  a  union  to  get  his  man.  but  he  can't  deny  some  man  who 
is  not  in  the  union  a  work  opportunity. 

It  is  perfectly  lawful  under  this  law  for  a  man  to  go  to  the  union 
and  get  all  the  men  he  wants  to,  as  long  as  he  doesn't  discriminate 
against  somebody  because  of  union  membership. 
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Senator  Pkpi'ek.  Is  it  u  fact  that  when  the  Taft-Hartley  law  took 
etfect,  about  50  percent  of  the  labor  contracts  in  the  San  Francisco 
area  contained  the  closed-shop  provision? 

Mr.  RoTii.  That  is  right. 

Senator  Peppek.  Now,  I  want  to  ask  you  whether,  since  the  Taft- 
Hartley  law  has  taken  effect,  there  has  been  any  substantial  differ- 
ence in  the  actual  practices  involved  under  those  contracts. 

Mr.  RoTir.  There  has  not,  but  if  a  man  today  who  is  not  a  member 
of  a  union  came  to  one  of  these  employers  and  applied  for  a  job,  he 
would  hire  him  if  lie  were  a  suitable  man,  or  run  the  risk  of  a  suit  by 
tliat  man  for  denying  him  the  opportunity. 

Now,  that  isn't  Inippening.  In  a  few  instances,  it  probably  has 
happened.  The  unions  haven't  made  any  point  of  it.  because  the 
men  that  are  available  are  in  the  unions  that  have  the  skills  and  em- 
ployers go  there,  and  there  is  nothing  wrong  about  doing  that  under 
this  law. 

Senator  Pepper.  So  then  the  prohibition  of  the  closed  shop,  as  a 
practical  matter,  has  not  been  changed  very  much  in  the  San  Fran- 
cisco area  since  the  Taft-Hartley  law  has  been  in  effect? 

Mr.  EoTTi.  It  has,  so  far  as  the  legal  effect  goes.  If  men  come  in 
there,  I  will  have  to  admit  they  will  have  to  be  given  an  opportunity 
to  work.  So  far,  howe^'cr,  that  hasn't  happened  to  any  high  degree, 
and  that  all  goes  to  prove  there  hasn't  been  any  instability  as  a  result 
■of  this  law. 

Senator  Peppek.  Sup})ose  they  have  been  bootlegged? 

Mr.  EoTit.  They  haven't  been  bootlegged. 

Senator  Douglas.  One  final  question.  I  want  to  thank  j-ou  for 
the  courtesy  with  which  you  have  replied  to  tliese  questions,  Mr. 
Poth.    It  is  about  the  union-shop  provisions  of  the  Taft-Hartley  law. 

As  I  understand  that,  employers  are  permitted  to  hire  nonunion 
men,  provided  they  join  the  union  in  30  days. 

Mr.  RoTii.  Thirty  days:  yes,  sir. 

Senator  Douglas.  Subject  to  the  fact  that  tliere  must  have  been 
a  prior  vote  by  the  workmen  that  they  approve  of  the  union  shop. 
AVliat  do  you  think  of  the  requiiement  for  a  prior  referendum? 

Mr.  RoTii.  I  ])erconal]y  tliink  that  it  should  be  required  only  in  the 
€ase  of  a  first  contract  where  a  contract  has  been  negotiated  with  a 
u.nion  and  it  has  been  recognized.  I  see  no  reason  why  we  should  go 
through  the  motions  of  holding  an  election  in  which  it  is  a  foregone 
conclusion  that  the  men  will  vote  authorizing  the  union  shop. 

In  fact,  they  hold  dress  rehearsals  on  it  before  they  hold  the  vote 
to  make  sure  it  is  going  to  come  out  that  way. 

Senator  Douglas.  Well,  now.  on  this  union-shop  })rovision  as  it 
affects  the  water  frorit.  isn't  it  true  that  the  people  who  are  hired 
on  the  Avater  front  by  tJ\e  companies  are  em})l()yed  for  short  i)eriods 
of  time  ? 

Mr.  Roth.  Well,  their  average  period  of  emi)loyinent  is  pretty 
satisfactory  for  the  month. 

Senator  DoiKiLAs.  I  Piiean,  they  are  employed  to  load  and  unload 
vessels,  isn't  that  true? 

Mr.  Roth.  That  is  riirht. 


Senator  Douglas. 


one  comjiany  is 
oomjtany  ? 


s.  So  the  period  of  employment  they  have  for  any 
lort.     Verv  few  ai-e  emploved  for  oO  d;ivs  bv  one 
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]\Ir.  Roth.  The  iinion  takes  care  of  that.  Tliey  don't  peiinit  men  tv^, 
M'ork  for  one  company.     They  move  them  around. 

Senator  Douglas.  That  used  to  be  tlie  condition  prior  to  the  Wagner 
Act,  too. 

Mr.  RoTir.  We  tried  to  have  preferred  ^angs  in  which  the  men  would' 
contimie  to  work  for  a  compan3\  and  the  union  has  abolished  those 
prefeTred  gangs  in  the  hiring-hall  procedures. 

The  men  are  distributed  around  from  ship  to  ship,  from  company 
to  company.  An  attempt  is  mjide  to  ration  tlie  work  on  ^ome  equitable 
basis  among  the  members  of  the  union. 

Senator  Douglas.  Isn't  it  true  tliat  the  period  for  which  a  man  is 
employed  by  any  one  com])any  is  relatively  short ' 

Mr.  Roth.  That  is  right,  it  is  not  steady  emjdoyment. 

Senator  Douglas.  Isn't  it  relatively  sliort  ? 

Mr.  Roth.  Wei],  yes,  it  is  relatively  short,  compared  to  other  indus- 
tries; yes. 

Senator  Dol^glas.  And  therefore,  there  are  a  great  many  people  who 
are  not  employed,  perhaps  the  majority  of  the  workingmen  who  are  not 
employed  for  ^>()  days  by  a  company. 

Mr.  RoTiL  That  is  true. 

Senator  Douglas.  And  therefore,  if  an  em})l()yer  can  liire  nonunion 
workmen  during  these  30  days,  in  practice  lie  can  till  his  work  force 
almost  exclusively  from  nonunion  Avorkmen. 

Mr.  Roth.  Well,  that  wouldn't  work  out,  because  the  employers 
have  a  great  stake  in  having  a  group  of  trained  men  who  are  on  the 
job  who  have  sufficient  work  to  justify  their  continuing  steadily 
in  the  longshore  industry,  and  it  takes  care  of  itself. 

They  are  not  going  to  go  out  and  bring  in  men  and  employ  them 
on  a  casual  basis  on  our  water  front.  They  may  do  it  in  other  places^ 
but  they  won't  out  there  any  more. 

Senator  Douglas.  Well.  I  knew  something  about  longshore  work 
prior  to  the  Wagner  Act,  and  while  it  is  true  that  some  of  the  com- 
panies had  a  small  corps  of  steady  men,  in  the  main  they  wanted  to 
hire  people  for  short  periods  of  time. 

It  was  notorious,  of  course,  that  longshore  work,  partially  because  of 
the  difficulties  of  the  industry,  partially"  because  of  other  things,  was 
highly  unstable,  and  the  power  that  the  employers  had  to  hire  anyone 
whom  they  wished  to  engage  gave  them  the  power  to  discriminate 
against  union  men. 

Does  this  union  shop  requirement,  which  might  be  some  protection 
in  a  factory  where  people  are  employed  for  long  stable  periods,  rela- 
tively, does  this  give  adequate  protection  to  such  situations  as  arise 
on  the  water  front  ? 

Mr.  Roth.  I  think  it  does.  I  want  to  make  it  perfectly  clear,  Sena- 
tor, that  I  don't  api)rove  the  old  shape-up  or  the  conditions  that  pre- 
viously prevailed  on  the  water  front.  I  approve  of  hiring  halls,  but  I 
think  they  should  be  jointly  managed,  and  I  think  the  employer  should 
have  something  to  say  about  the  intake  of  the  em])loyees. 

Senator  Douglas.  Would  you  approve  the  hiring  halls  if  they  were 
under  the  direction  of  the  United  States  Employment  Service,  with 
advisory  committees  from  each  group? 

Mr.  Roth.  I  would  think  of  that,  but  I  would  approve  having  them 
under  the  jurisdiction  of  some  third  party,  possibly  somebody  agreed 
upon  by  the  parties. 
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If  they  agreed  ui)oii  that  agency.  I  woiihl  say  all  right,  whoever 
they  agreed  upon,  but  I  think  they  should  have  the  option  as  to  wha 
would  be  the  administrator  of  the  hiring  hall. 

Senator  Douglas.  Thank  you  very  much. 

The  Chairman.  It  is  now  1"2:8().    We  are  ready  to  adjourn. 

Senator  Doxnell.  Mr.  Chairman 

The  Chairman.  If  the  Senator  will  just  let  me  get  one  statement  in 
the  record,  please.  We  have  been  running  until  12  :  80.  We  have  had 
Mr.  Roth  here.    It  is  time  to  adjourn. 

Now,  Senator  Donnell. 

Senator  Donnell.  I  beg  3'our  pardon.  I  didn't  intend  to  interfere' 
with  the  chairman. 

The  Chairman.  You  never  interfere  with  me,  but  it  is  the  record 
that  I  have  to  look  out  for. 

Senator  Donnell.  Certainly. 

Well,  here  is  what  I  wanted  to  ask :  On  the  night  of  February  the 
8th  here  in  Washington  is  scheduled  the  Lincoln  Day  Dinner,  at  which 
Mr.  Dewey,  Governor  Dewey,  is  to  be  one  of  the  speakers.  I  know  that 
many  of  the  Republicans  would  like  to  attend  that  meeting,  and  I  am 
asking,  therefore,  inasmuch  as  today  is  the  final  day  to  procure  tickets^ 
according  to  the  rules,  whether  oi-  not  we  are  going  to  hold  a  session  on 
the  night  of  the  8th. 

The  Chairman.  Do  you  want  to  get  tickets  for  the  Democratic 
members,  too  ?    Is  that  why  you  are  asking  ? 

Senator  Donnell.  I  will  be  very  glad  to  get  you  one.  Senator,  bor- 
row the  money  and  take  3'ou  with  me. 

The  Chairman.  The  schedule  is  so  that  we  will  be  in  session  that 
night.  Senator  Donnell.  and  unless  the  subcommittee  wants  to  change 
the  schedule,  we  will  continue  with  that  arrangement. 

Senator  Taft.  I  suggest  that  a  subconnnittee  meet  and  consider 
whether  they  want  to  change  the  schedule. 

The  Chairman.  I  was  just  ready  to  ask  the  subcommittee  if  they 
wouldn't  take  into  consideration 

Senator  Murray.  We  Avill  take  that  into  consideration. 

Senator  Donnell.  Would  the  subcommittee,  Mr.  Chan-man,  advise- 
our  members  during  the  early  ])art  of  the  afternoon  what  their  deci- 
sion is,  so  that  we  mav  govern  ourselves  accordingl.v? 

The  Chairman.  They  will  be  ready. 

We  stand  in  recess  until  2:30. 

(Whereupon,  at  12:30  p.  m.,  the  hearing  was  recessed,  to  recon- 
vene at  2 :  30  p.  m.  of  the  same  day.) 

(Mr.  Roth  submitted  the  following  prepared  statement:) 

Statement  of  Ai.mon  E.  Roth  Bkfoue  Senate  Co>rMiTTF.E  ox  Labor  and  Purlic 
"Weefahe  ox  Phoposki)  Xatioxai.  Labor  Reeatioxs  Act  of  1!)41).  Fuiday,  Feb- 
KUARY  4,  194!) 

Mr.  Chairniiiii  and  nienihers  of  rlie  coniiiiittt^e,  my  uain(J  is  Aluion  E.  Roth. 
I  am  president  of  the  San  Francisco  Employers  Council,  which  is  comprised  of 
more  than  2,000  employers  who  hold  meml)ership  thei'ein,  either  as  individuals 
oi"  as  members  of  constituent  industry  Mssociations.  I  served  as  i)resideiit  of  the 
Waterfront  Employers  Association  of  the  Pacitic  Coast,  and  as  j)resident  of  the 
Pacific  American  t^hipowners  from  March  19.37  to  January  1,  1939.  I  served 
as  an  industry  member  of  the  National  War  Labor  Board  for  approximately  a 
year  and  a  half  and  also  as  an  industry  representative  on  the  President's  Lal)or 
Management  Conference.  November  1945. 
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At  the  outset  I  should  like  to  say  that  I  disagree  most  emphatically  with 
Secretai-y  Tobin's  statement  that  the  Labor-Management  Relations  Act  '"has 
brought  confusion  to  the  field  of  labor  relations."  I  am  sure  that  the  record  will 
show  that  the  Labor-Management  Relations  Act  has  reduced  industrial  strife 
and  has  promoted  the  public  welfare  without  infringement  of  any  essential 
and  legitimate  rights  of  labor.  During  the  first  4  months  of  1947,  immediately 
preceding  passage  of  the  act.  there  were  2,958  strikes  as  against  2,130  strikes  for 
the  same  period  in  1948.  The  Bureau  of  Labor  Statistics  reports  that  the 
average  hourly  earnings  of  all  industry  workers  increased  from  $1,236  in  August 
1947,  to  $1,368  in  September  1948. 

Since  the  passage  of  the  act,  union  membership  has  shown  a  gain  of  more  than 
500,000  members.  Unions  have  also  made  great  gains  in  improved  working 
conditions  and  so-called  fringe  benefits  such  as  holiday  allowances,  vacations, 
and  participation  in  union  welfare  funds.  When  we  consider  that  the  majority 
of  these  gains  were  accomplished  without  strikes  it  is  difficult  to  understand  how 
anyone  can  contend  that  the  Taft-Hartley  law  created  labor  instability  or  inter- 
fered with  collective-bargaining  processes.  Since  .Tune  1947  more  than  2,000 
collective-bargaining  agreements  have  been  negotiated  with  a  minimum  of  diffi- 
culty in  San  Francisco  alone.  Mr.  Tobin  has  offered  no  facts  in  support  of 
his  charge  that  the  Labor-Management  Relations  Act  has  brought  confusion  to 
the  field  of  labor  relations  for  the  perfectly  obvious  reason  that  the  facts  refute 
this  charge. 

The  organization  of  which  I  am  president  deals  with  more  than  .300  labor 
unions.  I  can  unhesitatingly  say  that  the  act  has  contributed  to  improved  labor 
relations  in  our  area.  It  has  been  helpful  in  eliminating  work  stoppages  and 
threatened  boycotts.  As  an  example,  I  cite  the  experience  of  the  foundry  industry 
in  northern  California.  Prior  to  the  adoption  of  the  Taft-Hartley  law,  there 
was  an  average  of  one  unauthorized  work  stoppage  per  month  in  this  industry. 
Since  the  passage  of  tlie  Taft-Hartley  law  there  lias  not  been  a  single  unauthor- 
ized work  stoppage  at  the  plant  of  any  of  the  60  members  of  the  California 
Metal  Ti'ades  Association. 

Closed  shop 

In  support  of  his  contention  that  the  Taft-Hartley  law  has  created  industrial 
strife,  Mr.  Tobin  states  that  the  ban  upon  the  closed  shop  ''has  resulted  in  the 
outhiwing  of  collective-bargaining  agreements  which  had  been  mutually  beneficial 
to  both  labor  and  management  and  had  assisted  in  the  maintenance  of  industrial 
peace  for  a  period  of  over  100  years."  It  is  true  that  the  Taft-Hartley  law  did 
outlaw  the  closed-shop  provisions  of  many  contracts.  It  did  not,  however,  outlaw 
fhe  entire  contracts  or  disrupt  established  relations  between  employers  and 
unions  operating  under  closed-shop  contracts.  More  than  50  percent  of  our 
labor  contracts  in  San  Francisco  contain  the  closed-shop  provision  and  approxi- 
mately 40  percent  contain  the  union-shop  provision.  With  very  few  exceptions 
all  of  these  contracts  have  continued  in  operation,  and  as  and  when  they  ter- 
minated have  been  revised  and  extended  in  accordance  with  the  law. 

I  agj'ee  that  the  requirement  for  elections  to  authorize  a  union  shop  where 
one  already  exists  in  most  ca.ses  is  an  idle  gesture,  and  I  see  no  objection  to 
amending  the  law  to  eliminate  the  necessity  of  an  election  after  the  first  con- 
tract. In  my  judgment  the  transition  from  closed-shop  to  union-shop  status  has 
been  accomplished  with  a  minimum  of  industrial  strife  but  with  considerable 
grumbling  on  the  part  of  labor  leaders.  My  principle  objection  to  the  closed 
shop  is  that  it  gives  the  union  leader  or  the  hierarchy  in  control  of  the  union 
a  complete  monopoly  over  work  opportunity  and  deprixes  the  employer  of  his 
right  to  select  workers  on  the  basis  of  competence  and  suitability.  It  converts 
a  union  into  a  political  machine,  in  which  each  new  worker  is  indebted  to  the 
officers  in  charge  for  his  job. 

In  cases  where  the  demand  for  the  closed  shop  is  enforced  by  the  use  of  the 
.secondary  boycott  the  plain  Intent  of  the  Wagner  Act  to  permit  self-determina- 
tion of  representation  is  often  flaunted  and  nullified.  The  secondary  boycott  is 
such  a  powerful  weapon  that  prior  to  the  adoption  of  the  Taft-Hartley  law  in 
many  cases  no  attempt  was  ever  made  to  establish  the  right  of  representation. 
By  threats  or  actual  use  of  the  secondary  boycott  a  great  many  employers  and 
especially  small  employers  can  be  forced  to  grant  closed  shops  irre.spective  of 
and  often  contrary  to  the  wishes  of  their  employees.  The  employers  only  choice 
is  to  sign  or  face  ruin  by  having  his  principal  suppliers  or  customers  taken 
from  him. 
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Injunctions  and  labor  disputes 

Mr.  Tobin  lays  great  emphasis  upon  the  evils  of  labor  injunctions.  lie  does 
not,  however,  refer  to  our  experiences  under  the  Taft-Hartley  law,  or  cite  any 
facts  to  indicate  that  labor  has  been  treated  unfairly  or  injured  by  the  carefully 
restricted  use  of  the  injunction  which  the  Taft-Hartley  law  authorized.  Instead 
he  refers  to  our  experiences  in  this  country  prior  to  the  adoption  of  the  Norris- 
LaGuardia  Act.  The  records  sliow  that  the  injunctive  remedy  provided  for  in 
the  Taft-Hartley  law  has  rarely  been  used.  Injunctions  under  the  Taft-Hartley 
law  have  been  issued  in  only  21  cases ;  in  6  of  tliese  cases  the  injunction  was 
granted  at  the  request  of  the  Pi-esident  to  prevent  national  emergency  strikes. 
In  all  cases  injunctions  were  issued  only  after  full  and  impartial  investigation 
of  the  facts  and  upon  application  of  the  Attorney  General  or  the  general  coun- 
sel of  the  National  Labor  Relations  Board.  It  should  be  noted  that  the  Taft- 
Hartley  law  makes  no  provision  for  injunctions  on  the  application  of  private 
parties.  It  is  not  fair  to  cite  pre-Norris-LaGuardia  Act  experiences,  for  the 
situation  prevailing  at  that  time  was  vastly  different  from  that  which  prevails 
under  the  Taft-Hartley  law. 

Secondary  boycotts 

The  use  of  secondary  boycotts  has  been  vigorously  condemned  by  the  public 
as  an  unjustifiable  labor  weapon.  President  Truman  himself  has  characterized 
secondaz'y  boycotts  as  "unjustifiable  practices  and  abuses."  He  has,  however, 
limited  his  condemnation  to  secondary  boycotts  "when  used  to  further  jurisdic- 
tion disputes  or  to  compel  employers  to  violate  the  National  Labor  Relations 
Act."  The  Secretary  of  Labor  has  referred  to  "justifialde"  secondary  boycotts. 
Personally,  I  know  of  no  union  cause  which  justifies  willful  injury  to  innocent 
third  parties.  If  there  are  any  justifiable  uses  for  the  secondary  boycott  they 
should  be  spelled  out  in  this  bill  and  supported  by  evidence  of  their  justification. 
Secretary  Tobin  complains  that  the  ban  I'.gainst  secondary  boycotts  has  inter- 
fered with  labor"s  organizational  efforts.  Of  course  it  has.  It  was  intended 
to  curb  certain  excessive  and  unjustifiable  uses  of  power  by  labor  and  in  so 
doing  has  well  served  the  public  interest  and  protected  innocent  third  parties. 

I  submit  that  there  can  be  no  possible  justification  for  the  use  of  a  secondary 
boycott  to  force  recognition  of  a  union.  The  law  provides  a  method  for  obtain- 
ing certification  through  orderly  processes  and  it  protects  the  union  against  any 
unfair  practices  by  an  employer  which  might  interfere  with  its  legitimate  or- 
ganizational efforts.  As  I  have  already  stated,  the  use  of  the  secondary  boycott 
to  enforce  compulsory  membership  in  a  labor  union  without  pi'oof  of  authority 
to  represent  the  majority  of  employees  clearly  violates  the  purpose  and  intent 
of  the  Wagner  Act,  which  is  to  guarantee  workers  the  right  of  self-determination 
of  their  authorized  collective  bargaining  agent.  I  know  of  no  reason  why  the 
aims  of  union  organizers  should  be  paramount  to  the  rights  of  innocent  third 
parties,  or  why  such  leaders  should  lie  vested  with  power  to  inflict  injury  upon 
innocent  third  parties  with  impunity. 

The  use  of  the  secondary  boycott  against  canners,  dairies,  and  other  food- 
processing  plants  prior  to  the  adoption  of  the  Taft-Hartley  law  resulted  in 
<'ritical  losses  of  food  supplies.  It  puts  the  farmers  at  the  mercy  of  ambiticnis 
labor  organizers  who  seek  to  organize  transit  farm  labor.  If  the  provisions  of 
this  bill  are  adopted  in  the  present  form  you  can  expect  widespread  use  of 
this  lazy  man's  method  of  organizing  unions.  Furthermore,  we  shall  see  a  re- 
vival of  the  indefensible  practice  of  imposing  featherbedding  and  make  woi-k 
restrictions  upon  industry  through  the  use  of  secondary  boycotts. 

If  the  law  is  passed  in  its  present  form  without  any  requirement  that  unions. 
as  well  as  employers  bargain  in  good  faith,  the  secondary  boycott  will  again  be 
used  to  impose  unilateral  terms  and  conditions  of  employment  upon  employers 
and  workers  without  any  pretense  at  collective  bargaining. 

The  hearings  before  both  this  committee  and  the  House  Committee  on  Education 
and  Labor  of  the  Eightieth  Congress  contain  much  evidence  concerning  the 
abusive  use  of  the  secondary  l)oycott.  By  way  of  reference  I  refer  you  to  the 
testimony  in  volinne  4,  beginning  at  page  2045  of  the  hearings  before  the  Com 
mittee  on  Education  and  Labor  and  evidence  in  the  hearings  before  your  own 
committee  beginning  on  page  lS."i,  part  1.  The  Taft-Hartley  law  has  luiqnes- 
tionably  acted  as  an  effective  deteri-ent  to  the  unjustifiable  use  of  the  secondary 
boycott  and  in  this  respect  has  been  a  most  stabilizing  influence  in  the  field  of  labor 
relations. 
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United  States  Conciliation  Service 

I  luive  dealt  personally  with  the  Conciliation  Service  for  some  12  years  and 
during  that  time  the  organizations  of  which  I  have  been  president  have  employed 
the  services  of  that  Department  in  approximately  300  instances.  I  have  discussed 
the  work  of  the  Conciliation  Service  with  hundreds  of  employers  and  employer 
representatives.  As  a  result  of  these  experiences  I  strongly  urge  that  the  Con- 
ciliation Service  be  continued  as  an  independent  agency  for  the  following  reasons  : 

1.  The  effectiveness  of  the  Conciliation  Service  depends  in  a  large  measure  upou 
its  reputation  for  impartiality. 

2.  ^Vn  agency  which  is  operated  under  the  direction  of  the  Secretary  of  Labor 
who  is  charged  by  law  with  the  duty  of  promoting  the  interests  of  labor,  in  the 
very  nature  of  things  cannot  be  regarded  by  employers  as  impartial.  Tiie  crux  of 
the  matter  is  not  whether  Mr.  Tobin  or  any  other  Secretary  of  I^abor  is  fair  and 
impartial  but  whether  he  is  so  regarded  by  employers.  The  very  uaLure  uf  Con- 
ciliation Service  requires  that  both  parties  have  the  utmost  confidence  in  the 
conciliator  and  that  they  be  willing  to  deal  with  him  on  a  confidential  basis. 
It  is  my  opinion,  and  that  of  employers  very  generally,  that  the  effectiveness  of  the 
Conciliation  Service  has  increased  since  the  Department  has  enjoyed  an  inde- 
pendent status. 

The  test  of  the  effectiveness  of  the  Conciliation  Service  is  not  the  uunibt'r  of 
cases  handled  before  its  separation  from  the  Labor  Department  compared  to 
those  which  have  been  handled  since.  Obviously  there  have  been  fewer  disputes 
during  the  past  year  and  a  half  than  there  were  previous  to  the  adoption  of  the 
Taft-Hartley  law,  wliich  invalidates  the  numerical  comparison  of  cases  handled. 
Furthermore,  prompt  and  willing  acceptance  of  the  Conciliation  Service  is  a  most 
important  factor  in  its  effectiveness.  I  know  from  personal  expei-ience  that  it 
has  often  been  difficult  under  the  former  set-up  to  persuade  employers  to  accept 
conciliation  or  to  extend  their  confidence  to  the  field  representatives  of  the 
Conciliation  Service.  This  reluctance  on  the  part  of  employers  has  often  resulted 
in  needless  delays  with  resultant  losses  to  employers,  workers,  and  the  public. 
I  speak  as  one  who  has  always  enjo.ved  a  cordial  relationship  with  the  Labor 
Department  and  who  has  cooperated  with  it  to  the  fullest  extent  possible.  I 
concur  in  and  endorse  the  reasons  which  Mr.  Cyrus  King  has  presented  to  the 
committee  in  support  of  his  contention  that  the  Conciliation  Service  should  operate 
as  an  independent  agency. 

National  emergencies 

I  favor  the  retention  of  the  present  provision  of  the  Labor-Management  Re- 
lations Act  relating  to  national  emergency  strikes  with  some  modifications,  which 
I  shall  later  mention  for  the  following  reasons : 

1.  The  provisions  of  the  present  law  have  been  in  effect  for  too  short  a  time  to 
fairly  appraise  their  effectiveness.  We  should  give  them  a  more  extended  trial 
before  it  is  determined  whether  or  not  they  should  be  radically  revised. 

2.  The  present  procedures  have  proven  reasonably  effective.  In  only  one  out 
of  seven  cases  where  they  were  employed  by  the  President,  have  they  failed  to 
prevent  a  national  strike.  This  is  a  rather  impressive  record  of  effectiveness. 
I  see  no  objection  to  the  elimination  of  the  requirement  for  the  vote  on  the 
employers  last  offer.  I  also  see  no  objection  to  the  elimination  of  the  board  of 
inquiry.  So  far  as  I  can  observe  the  efforts  of  such  boards  have  contributed 
little  to  the  settlement  of  disputes  and  in  some  instances  they  have  no  doubt 
interfered  with  the  process  of  conciliation,  as  testified  by  Mr.  Ching.  I  believe 
that  the  Presideiit  should  lie  granted  authoritv  to  ask  for  an  extensior  of  the 
cooling-off  period  and  for  the  establishment  of  an  additional  cooling-off  period 
in  cases  where,  in  his  judgment,  such  an  extension  or  a  new  cooling-off  period 
is  advisable.  I  believe  that  the  very  possibility  that  the  President  might  ask  for 
an  extension  of  the  cooling-off  period  and  the  maintenance  of  the  status  quo  would 
act  as  a  stimulant  for  the  settlement  of  disputes.  In  some  instances  new  issues 
may  arise  after  the  cooling-off  period  has  expired  and  a  strike  has  been  called. 
This  was  true  in  the  recent  maritime  strike.  I  sincerely  believe  that  if  the  Presi- 
dent had  secured  an  extension  or  a  renewal  of  the  injunction  in  that  case  we 
would  have  been  able  to  work  out  a  settlement  without  the  hardshii>  and  losses 
resulting  from  that  strike. 

I  do  not  believe  that  the  procedures  for  dealing  with  national  emergencies 
provided  for  in  this  bill  will  prove  effective  for  the  following  reasons  : 
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1.  The  bill  provides  no  effective  method  for  delaying  a  strike.  It  is  naive  to 
expect  that  all  labor  leaders  will  respect  the  President's  proclamation  which 
amounts  to  nothing  more  than  a  request  that  they  maintain  the  status  quo. 

2.  The  provisions  for  fact  tinding  would  be  unsatisfactory.  In  practice  the 
employer  would  be  under  great  compulsion  to  accept  the  Board's  findings  whereas 
labor  unions,  if  we  can  judge  by  past  experiences,  would  be  likely  to  disregard 
tlie  recommendations.  We  had  such  experiences  with  fact  finding  in  the  railroad 
industry.  In  other  words,  in  practice  the  process  would  likely  be  a  one-way  street. 
Neither  do  I  favor  compulsory  arbitration. 

It  seems  to  me  to  be  somewhat  paradoxical  that  this  bill  avoids  the  use  of 
the  injunctive  process  dealing  with  national  emergency  strikes  and  yet  incorpo- 
rate the  remedy  of  injunctive  relief  by  giving  tlie  courts  authority  to  enforce 
cease  and  desist  orders  relating  to  jurisdictoinal  disputes.  In  the  latter  case 
the  so-called  absolute  right  of  labor  to  strike  is  certainly  abridged.  I  must 
admit,  however,  that  the  process  of  enforcing  cease  and  desist  orders  is  so  in- 
volved and  so  slow  that  its  effectiveness  has  been  greatly  minimized.  The  prin- 
ciple involved  is  the  same  in  both  cases. 

Non-Communist  affidavit 

In  has  prepared  statement  Mr.  Tobin  has  refrained  from  any  comment  on 
the  merits  of  the  non-Communist  affidavit  requirement  and  many  other  meri- 
torious provisions  of  tlie  Taft-Hartley  law  which  have  been  omitted  from  this 
bill.  Included  among  the  items  which  have  been  so  omitted  are  the  restraint 
against  intimidation  of  workers,  requirements  for  filing  by  unions  of  financial 
statements,  the  requirement  that  unions  bargain  collectively  in  good  faith,  the 
so-called  freedom  of  speech  for  employers  provisions,  and  others.  I  think  it  i.s 
a  fair  assumption  that  no  attempt  was  made  to  justify  the  repeal  of  these  desir- 
able features  because  their  deletion  from  a  fairly  balanced  labor  relations  act 
cannot  be  justified. 

Limitations  of  time  will  not  permit  me  to  discuss  all  of  these  provisions  which 
l5;!ve  been  widely  acclaimed  by  the  public.  I  should  like,  however,  to  refer  briefly 
ti>  I  he  requirements  for  filing  a  non-Communist  affidavit.  It  is  generally  recog- 
nized by  both  the  public  and  labor  that  this  requirement  has  had  a  most  helpful 
and  salutory  effect  in  pointing  up  and  simulating  the  efforts  of  unions  to  rid 
themselves  of  Communist  influences.  This  provision  has  served  to  earmark 
Communists  who  have  infiltrated  into  union  leadership  and  encouraged  the  rank 
and  file  of  union  members  to  "clean  house."  As  evidence  of  the  progress  which 
has  been  made  by  labor  unions  in  this  direction  under  the  stimulus  furnished  by 
this  provision  of  the  Taft-Hartley  law,  I  should  like  to  submit  for  the  records  a 
resume  of  reports  from  union  publications  and  other  sources  outlining  specific 
cases  in  which  unions  have  taken  action  to  rid  themselves  of  Communist  influences 
and  leadership.  This  list  is  by  no  means  complete,  but  it  does  cover  21  typical 
cases. 

Reorganization  of  the  National  Labor  Relations  Board 

It  has  been  our  experience  on  the  Pacific  coast  that  the  separation  of  the  judi- 
cial and  prosecutor  functions  of  the  National  Labor  Relations  Board  has  increased 
its  effectiveness  and  its  prestige.  The  employers  that  I  represent,  and  I  believe 
employers  generally,  strongly  favor  the  retention  of  the  present  set-up  of  the 
National  Labor  Relations  Board. 

(Mr.  Roth  submitted  a  siipj^lemental  statement  on  secondary  boy- 
cotts, as  follows:) 

SUPPLEMENTAI.    STATEMENT    OF    AlMON    E.    ROTH    ON     SECONDARY    BOYCOTTS 

Under  the  administration  bill  the  secondary  boycott  may  be  used  to  enforce 
union  demands  of  any  and  every  kind  excepting  only  demands  for  bargaining 
rights  in  the  following  cases : 

(a)   Where  another  union  is  certified;  or 

(6)  Where  the  employer  is  ordered  to  bargain  with  another  union  ;  or 

(c)  Where  the  employer  has  a  contract  with  another  union ;  or 

(d)  To  compel  the  employer  to  assign  a  particular  work  task  contrary  to  an 
award  of  the  Board. 

Included  among  the  secondary  boycotts  which  the  administration  bill  permits 
are  the  following : 
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1.  A  secondary  boycott  to  enforce  a  demand  for  bargaining  rights  or  for  a  con- 
tract by  an  uncertified  union  even  though  the  union  may  not  be  in  compliance  with 
the  National  Labor  Relations  Act,  and  even  though  the  union  may  not  represent 
a  majority  or  any  of  the  employees  of  the  employer. 

2.  A  secondary  boycott  to  enforce  a  demand  for  a  closed  shop  even  though  the 
union  may  not  have  complied  with  the  National  Labor  Relations  Act,  and  even 
though  the  union  may  not  represent  a  majority  or  any  of  the  employees. 

Under  the  administration  bill  all  farmers  could  be  subjected  to  secondary  boy- 
cotts of  their  farm  products  to  enforce  demands  that  all  their  agricultural  labor 
be  unionized. 

3.  A  secondary  boycott  to  enforce  any  or  all  demands  concerning  wages,  hours 
or  other  terms  or  conditions  of  employment  irrespective  of  whether  the  demands 
are  reasonable,  excessive  or  prohibitive.  (An  example  of  a  secondary  boycott 
of  this  nature  in  the  case  of  Le  Baron  v.  Printing  Specialties  Union,  21  L.  R.  R.  M. 
2268.)  These  demands  may  include  paid  vacations,  paid  holidays,  sick  leave, 
health  and  welfare  funds,  retirement  programs,  guaranteed  annual  wage,  and 
participation  in  the  management  of  the  business.  They  may  also  include  demands 
that  the  bylaws  of  the  union  be  a  part  of  the  contract  with  the  employer.  This 
has  been  done  in  the  case  of  the  typographical  union. 

Examples  of  the  type  of  case  in  which  the  secondary  boycott  may  be  used  to 
enforce  demands  are  as  follows  : 

((/)  A  secondary  boycott  to  prevent  an  employer  from  handling  prefabricated 
houses.  (See  Sperri/  v.  Carpenters,  Joint  Committee  Report  on  Taft-Hartley 
law,  p.  25. ) 

(b)  A  secondary  boycott  to  prevent  an  employer  from  handling  preglazed 
articles.  (See  Bott  v.  Glaziers  Union,  Joint  Committee  Report  on  Taft-Hartley 
law,  p.  24.) 

(c)  A  secondary  boycott  to  compel  an  employer  to  ship  by  boat  instead  of  over 
the  highway.  ( See  Bonds  v.  ILA,  Joint  Conmiittee  Report  on  Taft-Hartley  Law, 
p.  24.) 

((?)  A  secondary  boycott  to  force  stores  to  cea.se  using  a  delivery  service.  (See 
Douds  v.  Teamsters,  Joint  Committee  Report  on  Taft-Hartley  law,  p.  26. ) 

(c)  A  secondary  boycott  to  enforce  "manning  provisions''  or  to  compel  the 
employment  of  more  help  than  is  necessary.  (See  U.  S.  v.  Petrillo,  332  U.  S.  1.) 
In  one  warehouse  in  the  vicinity  of  San  Francisco,  out  of  33  union  employees, 
23  were  classified  as  foremen. 

An  example  of  the  invasion  of  management  by  union  demands  which  the  sec- 
ondary boycott  is  employed  to  support  arose  in  a  California  case  between  the 
butchers  union  and  Safeway  Stores.  In  this  case  the  butchers  union  did  not 
content  itself  with  demanding  overtime  pay  for  worli  in  excess  of  5  days  a  weelc 
but  insisted  that  Safeway  butchers  stores  had  to  close  on  Mondays. 

By  way  of  illustrating  other  invasions  of  management,  the  publisher  of  a  news- 
paper in  a  neighboring  community  informs  me  as  follows :  He  cannot  determine 
how  many  men  to  employ.  His  union  foreman  does  that.  The  contract  provides  : 
"The  foreman  shall  be  the  sole  judge  of  the  number  of  i-egular  situations  in  a 
comix^sing  room."  The  employer  cannot  fire  an  employee.  His  union  foremaJi 
does  tliat.  The  contract  provides :  "The  foreman  shall  be  the  judge  of  an  em- 
ployee's competency."  If  an  advertisement  for  a  local  store  is  set  by  any  other 
local  of  the  printers  union,  the  newspaper  running  the  ad  must  employ  men 
to  reset  the  advertisement  in  its  own  shop  only  to  throw  it  away  witliout  using 
it.  A  secondary  boycott  to  enforce  or  perpetuate  any  or  all  of  these  conditions  is 
permitted  by  the  administration  bill. 

p]xamination  will  show  that  the  administration  bill  does  not  accomplish  even 
what  its  proponents  claim  for  it.  It  would  not  f<n-hid  a  simple  refusal  to  work 
<in  goods  unless  they  had  a  particular  union  stamp  or  label.  This  is  a  type  of  case 
similar  to  the  Allen  Bradley  case  (32.5  V.  S.  797).  For  example.  AFL  electilciaiis 
could  refuse  to  work  on  electrical  fixtures  unless  they  bore  a  stamp  indicating 
that  they  were  produced  in  a  certain  locality.  This  refusal  in  and  of  itself 
would  not  violate  the  administration  bill.  Likewise.  AFL  electricians  could 
refuse  to  work  on  articles  unless  they  bore  the  IBEW  label.  Assuming  that  a 
manufacturer  had  a  contract  with  a  CIO  union  and  that  neither  the  AFL  nor  the 
IBEW  were  seeking  recognition  or  contract  rights  with  this  manuf.-icturer,  a 
simple  refusal  to  work  on  these  electrical  products  would  not  be  a  violation  of 
the  administration  bill  because  the  object  of  the  refusal  is  not  "to  compel  the 
employer  to  bargain  with  a  particular  labor  organization."  The  refusal  to  handle 
the  articles  in  question  is  solely  and  exclusively  because  they  do  nut  have  a 
])articular  union  stamp. 
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AFTERNOON  SESSION 

The  Chairman.  The  committee  will  be  in  order. 
Mr.  Beirne,  please  proceed  to  state  what  you  want  to  have  concern- 
ing yourself  in  the  record  and  then  proceed. 

STATEMENT  OF  JOSEPH  A.  BEIRNE,  PRESIDENT  OF  THE  COMMUNI- 
CATIONS WORKERS  OF  AMERICA  (CWA) 

Mr.  Beirne.  Mr.  Chairman,  my  name  is  J.  A.  Beirne,  and  I  am 
president  of  the  Communications  Workers  of  America,  a  labor  union, 
which  represents  some  230,000  communications  workers  throughout 
the  United  States,  whose  membership  is  in  every  branch  and  depart- 
ment of  the  telephone  industry,  whose  members  are  in  some  40  States — 
large  cities  as  well  as  small  cities — whose  members  also  range  from 
the  traffic  operators  through  to  the  skilled  craftsmen  who  make  the 
telephone  industry  of  the  United  States  function. 

I  have  been  given  to  understand  that  the  committee  has  a  rule 
whicli  permits  some  10  minutes  of  expressions  of  ideas,  followed  by 
any  questioning  anj^  of  the  committee  members  may  wish  to  subject 
me  to. 

The  Chairman.  You  have  filed  a  regular  statement,  have  you  not? 

Mr.  Beirne.  I  have  filed  with  the  clerk  a  regular  statement,  and 
I  will  try  only  to  high  light  some  of  the  remarks  which  are  in  that 
statement. 

The  Chairman.  You  may  proceed. 

Mr.  Beirne.  I  wish  to  say  at  the  outset  that  I  have  listened  to  the 
examination  and  statement  of  the  two  preceding  witnesses  and  found 
that  they  were  both  lawyers,  and  I  wish  to  state  at  the  outset  that  I 
am  not  a  lawyer,  and  do  not  have  too  much  knowledge,  if  any,  of  the 
law.  I  represent  myself  as  being  a  rank  and  file  unionist  who  hap- 
pens to  have  had  the  privilege  for  the  last  12  years  of  representing 
telephone  workers  in  one  capacity  or  another. 

The  Communications  Workers  of  America,  hereinafter  referred  to 
as  CWA,  is  the  successor  to  the  National  Federation  of  Telephone 
Workers — NFTW — and  the  dominant  labor  union  in  the  field  of  tele- 
phonic communication.  Its  divisions  have  an  aggregate  membership 
in  excess  of  175,000  and  hold  collective-bargaining  contracts  for  more 
than  230,000  telephone  workers.  The  membership  of  CWA  extends 
througliout  the  entire  country  and  includes  a  wide  variety  of  persons 
and  jobs  in  all  phases  of  the  telephone  industry.  Its  activities  are  not 
restricted  to  the  larger  companies  which  comprise  the  industrial 
empire  known  as  the  American  Telephone  &  Telegraph  Co. — or  the 
Bell  system — but  extend  to  many  of  the  independent  companies,  large 
and  small,  whicli  share  the  10  percent  of  the  national  telephone  busi- 
ness which  is  not  enjoyed  by  the  Bell  system. 

The  persons  who  make  up  our  union  are  telephone  operators,  in  both 
urban  centers  and  widely  scattered  rural  areas,  telephone  line  con- 
strr.ction  ;ind  iv^i^ainaen.  inside  ])lant  craftsmen,  commercial  and  ac- 
counting white-coliar  workers,  building  maintenance  and  cafeteria 
workers,  all  types  of  electrical  equipment  manufacturing  employees 
and  research  and  engineering  workers.  Approximately  60  percent 
of  our  members  are  women. 
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We  imderstand  that  this  hearing  is  for  the  purpose  of  securing 
testimony  and  comment  on  bill  S.  249,  committee  print,  dated  Jan- 
uary 20,  1949.  We  specifically  have  limited  this  statement  to  endors- 
ing the  approach  and  method  employed  in  S.  249  to  restore  this  Na- 
tion's policy  in  labor-management  relations  to  the  philosophy  of  the 
Wagner  Act;  to  comments  regarding  the  closed-shop  issue;  and  to 
suggesting  additional  language  to  provide  equal  treatment  for  in- 
dependent labor  organizations  in  the  application  of  the  proposed 
National  Labor  Relations  Act  of  1949  and  to  strengthen  the  authority 
and  powers  of  emergency  boards  created  under  section  302  so  as  to 
allow  the  summoning  as  additional  parties  to  its  proceedings  any  com- 
pany, corporation,  labor  organization,  or  individual  which  appears 
to  control  directly  or  indirectly,  or  to  be  responsible,  in  whole  or  in 
23art,  for  the  policies,  activities,  and  decisions  of  any  of  the  parties  to 
the  dispute  through  ownership,  stock  ownership,  stock  control,  mem- 
bership, association,  affiliation  or  other  similar  devices  or  agreements. 

I  might  say  that  the  Communications  Workers  of  America  is  an 
unaffiliated  labor  union. 

Much  has  been  said  about  the  Taft-Hartley  Act.  Much  maj'  have 
been  said  improperly  about  it,  and  much  may  have  been  said  properly 
about  it.  I  do  not  wish  in  these  10  minutes  I  have  to  burden  this 
committee  with  a  long  dissertation  on  the  relative  merits  or  demerits  of 
the  Taft-Hartley  Act.  Suffice  it  to  say  that  we  endorse  wholeheartedly 
the  approach  being  taken  by  the  committee  in  the  following  S.  249. 

The  primary  objective  of  the  national  labor  policy  under  the  Na- 
tional Labor  Relations  Act,  Wagner  Act,  was  to  promote  collective 
bargaining.  This  was  accomplished  by  affirming  and  protecting  the 
right  of  workers  to  self-organization,  to  establish  and  join  labor 
unions,  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protection. 

The  Labor-JNIanagement  Relations  Act,  Taft-Hartley  Act,  on  the 
other  hand,  has  produced  confusion  in  the  labor-relations  field.  The 
scope  of  collective  bargaining  has  been  limited  and  the  right  of  workers 
to  strike  has  been  unnecessarily  curtailed.  In  some  instances,  members 
of  the  same  union  have  been  forced  to  strikebreak  against  their  fellow 
union  members  by  being  forced  to  work  on  struck  goods  or  services. 

In  our  opinion  some  of  the  important  reasons  why  we  believe  the 
Taft-Hartley  Act  should  be  repealed  are,  as  follows : 

(1)  The  Taft-Hartley  Act  places  unreasonable  restraints  on  many 
phases  of  collective-bargaining  agreements.  Tiie  check-olf,  for  ex- 
ample, has  been  hedged  with  unnecessary  procedural  requirements 
and  penalties  to  the  detriment  of  harmony  between  labor  and  man- 
agement. The  law  removed  the  subject  of  welfare  funds  from  free 
collective  bargaining  and  surrounded  it  with  rigid  rules  limiting 
purposes  and  administration  under  penalties  including  the  use  of 
the  injunction  to  prevent  violations. 

(2)  The  Taft-Hartley  Act  diluted  the  collective-bargaining  power 
of  unions  whose  contracts  provided  for  reopening  on  wages  durin^r  a 
contract  period  by  prohibiting  strikes  (sec.  8d  (4))  for  60  days  fol- 
lowing the  notice  of  reopening  or  "until  the  expiration  date  of  such 
contract,  whichever  occurs  later."  This  result  was  occasioned  be- 
cause the  authors  of  the  act  assimied  that  all  union  contracts  were  for 
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a  peiiod  of  1  year,  automatically  renewable  from  year  to  year  and, 
therefore,  did  not  consider  the  long-term  contracts  which  provide  for 
reopening  during  their  term,  in  drafting  inflexible  provisions  which 
are  conditions  precedent  to  a  resort  to  strike  in  support  of  collective- 
bargaining  demands.  These  provisions  coupled  .with  the  threat  of 
loss  of  status  as  employees  for  those  workers  who  might  engage  in 
strike  in  violation  of  the  act  denied  to  w^orkers  any  threat  of  strike 
in  support  of  their  demands. 

(3)  The  Taft-Hartley  Act  revived  the  evils  of  the  labor  inj miction 
as  an  instrument  to  settle  labor  disputes.  The  abuses  incident  to  the 
use  of  this  legal  device  has  been  recognized  in  the  past  by  Congress 
and  outlawed  in  the  Norris-LaGuardia  Act.  The  use  of  the  injunction 
by  the  Board  was  made  mandatory  under  the  act  [reading]  : 

against  unions  in  cases  invoking  secondary  boycotts  which  were  so  broadly  de- 
fined as  to  include  legitimate  objectives  of  the  worliers. 

(4)  The  relations  between  employer  and  employees  and  their  unions 
were  kept  in  an  unsettled  and  confused  condition  by  the  numerous 
elections  provided  under  the  act;  namely,  representation,  union  shop, 
and  the  last  offer  of  the  employer.  The  result  is  bound  to  be  confu- 
sion instead  of  a  condition  of  stability  and  confidence  which  is  so 
necessary  to  free  collective  bargaining. 

(5)  Under  the  Taft-Hartley  Act,  the  employer,  even  though  not 
faced  with  conflicting  claims  for  recognition,  may  petition  for  an 
election  at  a  time  most  advantageous  to  himself  and  on  the  strength 
of  a  no-union  vote  obtain  a  year's  freedom  from  union  organization. 

(6)  The  Taft-Hartley  Act  denies  the  right  of  reinstatement  to 
striking  workers — which  they  had  under  the  Wagner  Act — and  the 
right  to  vote  in  representation  elections,  while  granting  a  vote  to 
strikebreaker  replacements.  This  is  an  invitation  to  employers  to 
break  the  strike  and  oust  the  union  by  hiring  sufficient  nonunion  re- 
placements. Such  a  procedure  can  never  produce  stability  and  free 
collective  bargaining. 

(7)  The  Taft-Hartley  Act  denied  legitimate  union  security  by  pro- 
viding that  State  laws  should  prevail  where  more  restrictive  than 
the  Federal  law,  even  though  the  employer  was  engaged  in  interstate 
commerce. 

(8)  The  secondary  boycott  provisions  of  the  Taft-Hartley  Act  are 
so  broad  and  extensive  as  to  prohibit  activities  which  are  regarded  as 
justifiable  for  the  purpose  of  protecting  the  standards  of  union  mem- 
bers in  the  industry. 

There  are  others  besides  the  eight  we  have  listed,  but  I  think  at 
this  time  it  would  just  burden  the  record  were  we  to  go  into  them. 

These  and  other  objections  which  might  be  detailed  have  the  effect 
of  w-eakening  collective  bargaining,  if  not  to  destroy  it  altogether  in 
some  situations,  with  a  resultant  confusion  which  is  detrimental  to  the 
Nation,  the  employee,  and  the  employer. 

The  CWA  is  of  the  opinion  that  the  present  ban  on  the  closed  shop 
should  be  removed  and  that  the  necessity  for  conducting  an  election 
among  employees  to  secure  authorization  to  enter  into  a  union-shop 
contract  should  be  eliminated.  I  mention  that  one  point  specifically 
in  addition  to  the  eight  specifics  we  give  to  this  committee  for  repealing 
the  Taft-Hartley  Act. 
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In  order  that  there  may  be  no  misunderstandino;.  the  attention  of  the 
committee  is  directed  to  the  union  security  conditions  existing  in  the 
telephone  industry.  There  are  no  closed-shop  agreements,  insofar 
as  we  know,  but  there  are  a  few  union-shop  agreements  with  inde- 
pendent companies,  none  however  with  Bell  companies.  There  have 
been  a  substantial  number  of  contracts  providing  for  maintenance  of 
union  dues.  The  greater  portion  of  the  contracts,  however,  pro\nde 
only  for  voluntary  dues  deduction  systems  upon  presentation  of  a 
proper  authorization  or  assignment  by  the  union  member  to  the 
management. 

The  provisions  of  section  8  (a)  (3)  of  the  Labor-Management  Act, 
Taft-Hartley  Act,  prohibiting  closed  shop  and  permitting  a  diluted 
form  of  union  shop  under  certain  narrow  conditions,  go  far  toward 
eliminating  or  denying  the  union-security  concept  on  which  labor 
has  to  some  extent  relied  for  the  maintenance  of  union  conditions. 

Union  security  is  the  goal  of  all  members  of  trade-unions.  But 
union  security  is  desirable  not  only  from  the  union  point  of  view :  it  is, 
or  should  be,  recognized  by  management  and  by  Congress  as  being 
desirable  because  it  is  essential  to  the  existence  of  harmonious  indus- 
trial relations. 

Without  it,  the  workers  are  restive,  the  union  officers  are  under  pres- 
sure from  their  memberships,  and  minor  points  of  irritation  grow  into 
incidents  of  great  aggravation. 

Without  it,  managements  are  prone  to  be  careless  of  the  rights  of 
labor,  are  callous  in  their  relations  with  labor,  and  being  quick  to  take 
advantage  of  the  superior  bargaining  position  which  they  possess, 
oftentimes  force  upon  labor  agreements  which  bring  about  industrial 
unrest. 

Union  security  takes  away  from  labor  unions  the  continued  threat 
to  their  existence  and  makes  it  possible  for  the  unions  to  spend  their 
efforts  in  improving  the  conditions  of  workers,  instead  of  wasting  their 
time,  efforts,  and  money  in  union  organizing  and  dues  collecting. 
Union  security  makes  for  union  discipline.  It  is  the  most  effective 
producer  of  union  responsibility.  Union  security  is  the  greatest  single 
factor  in  the  establisliment  of  a  true  balance  in  industrial  relations. 

If  the  management  and  the  employees  desire  to  enter  into  a  closed- 
shop  agreement,  the  parties  should  be  left  free  to  contract  through 
the  medium  of  collective  bargaining. 

I  wish  to  offer  as  a  suggestion  to  this  committee  that  our  experi- 
ences in  the  past  led  us  to  be  not  only  consistent  but  honest  with  our- 
selves in  honestly  recommending  to  you  that  some  thought  be  given 
to  making  certain  that  bona  fide  independent  unions  of  bona  fide 
unions  unaffiliated  with  either  of  the  two  great  organizations  in  this 
country  are  permitted  simple  and  equal  justice  under  the  law.  We 
have  had  experiences  in  our  formative  years  of  having  had  denied 
to  us  that  kind  of  simple  justice  in  the  administration  of  the  Wagner 
Act. 

We  feel  even  though  at  this  state  of  our  development  that  we  could 
stand  up  and  have  our  nose  counted  with  any  labor  organization  in 
the  country,  that  it  is  only  a  matter  of  simple  justice  that  some  thought 
be  given  by  this  committe  to  eliminating  or  closing  a  loophole  which 
we  feel  exists  in  the  matter  of  equal  representation  and  equal  recogni- 
tion before  the  NLRB  to  bona  fide  independent  unions. 
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Under  the  National  Labor  Relations  Act  (Wagner  Act)  the  ap- 
plication by  the  NLRB  and  its  agents  of  different  rules,  theories, 
regulations,  and  procedures  to  petitioners  in  representation  matters 
and  complainants  in  unfair  labor  practice  cases  because  of  their  pre- 
decessors, the  scope  of  their  organization  or  the  nature  of  their 
affiliation  was  the  source  of  much  complaint  to  the  Board  itself  and 
to  Congress.  The  position  of  the  independent  union  before  the  Na- 
tional Labor  Relations  Board  was  precarious  to  say  the  least.  Success 
in  being  chosen  as  the  bargaining  representative  appeared  to  give 
rise  to  a  presumption,  as  far  as  the  Board  was  concerned,  that  the 
union  was  employer-dominated  and  thus  began  the  tortuous  and 
expensive  procedure  which  required  the  union  to  justify  its  existence 
at  every  turn. 

This  meant  that  an  independent  union  must  not  only  perform  its 
functions  as  the  bargaining  representative  of  its  members,  but  had 
to  constantly  defend  itself  from  being  disestablished  on  a  charge  of 
employer  domination.  It  was  an  anomalous  and  vicious  practice  to 
subject  only  local  unions  which  had  not  seen  fit  to  affiliate  with  the 
AFL  or  CIO  to  company  domination  charges  or  to  charges  that  their 
predecessors  were  so  tainted  and  that  the  fracture  between  the  tainted 
organization  and  the  new  was  not  complete.  In  all  fairness  to  the 
Board,  the  situation  had  improved  at  the  time  of  the  passage  of  the 
Labor-Management  Relations  Act,  but  there  is  no  basis  whatsoever 
for  such  practices  and  they  should  continue  to  be  illegal. 

Complaints  to  Congress  in  this  matter  resulted  in  the  following 
provisions  being  included  in  the  Labor-Management  Relations  Act 
[reading]  : 

Seo.  9.  (c)  (2)  in  determining  whether  or  not  a  question  of  representation 
affecting  commerce  exists,  tlie  same  reguhitions  and  rules  of  decision  sliall 
apply  irrespective  of  the  indentity  of  the  persons  filing  the  petition  or  the  kind 
of  relief  sought  aud  in  no  case  shall  the  Board  deny  a  labor  organization  a 
place  on  the  ballot  by  reason  of  an  order  with  respect  to  such  labor  organization 
or  its  predecessor  not  issued  in  conformity  with  section  10    (c). 

Sec.  10.  (b)  Whenever  it  is  charged  that  *  *  *;  Provided,  That  no  com- 
plaint shall  issue  based  upon  any  unfair  labor  practice  occurring  more  than  6 
months  prior  to  the  filing  of  the  charge  with  the  Board  and  the  service  of  a  copy 
thereof  upon  the  person  against  whom  such  charge  is  made,  unless  the  person 
aggrieved  thereby  was  prevented  from  filing  such  charge  by  reason  of  service  in 
the  armed  forces,  in  which  event  the  6-month  period  shall  be  computed  from  the 
day  of  his  discharge    *     *     *. 

Sec.  10.  (c)  The  testimony  taken  by  such  *  *  *:  And  provided  further, 
That  in  determining  whether  a  complaint  shall  issue  alleging  a  violation  of  sec- 
tion 8  (a)  (1)  or  section  8  (a)  (2),  and  in  deciding  such  cases,  the  same  regula- 
tions and  rules  of  decision  shall  apply  irrespective  of  whether  or  not  the  labor 
organization  affected  is  afiiliated  with  a  labor  organization  national  or  inter- 
national in  scope    *    *    * 

These  provisions  of  the  Labor-Management  Relations  Act  (Taft- 
Hartley)  should  be  continued  in  the  law  and  S.  249  should  be  amended 
to  include  the  above-quoted  language.  To  repeat,  there  is  no  basis 
whatsoever  for  applying  different  rules,  principles,  regulations,  and 
procedures  to  unions  dependent  upon  their  iionaffiliation  or  affiliation 
with  AFL  or  CIO.  Equal  justice  before  the  National  Labor  Rela- 
tions Board  must  be  maintained  and  our  national  labor  law  must 
insure  such  equal  treatment. 

Much  has  been  said  and  written  with  respect  to  the  merits  and 
objections  to  industry-wide  bargaining.     "We  do  not  propose  at  this 
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time  to  add  generally  to  this  picture,  but  believe  that  the  committee 
should  be  informed  with  respect  to  the  bargaining  situation  which 
exists  in  the  telephone  industry. 

I  do  not  presume  nor  present  myself  to  tliis  committee  as  an  au- 
thority in  labor-relations  matters  as  having  too  much  knowledge  of 
labor-relations  matters  in  other  fields  outside  of  the  telephone  industry. 

When  the  expression  "the  telephone  industry"  is  used  the  public 
immediately  thinks  of  the  Bell  system  or  the  group  of  companies  as- 
sociated with  the  American  Telephone  &  Telegraph  Co.  The  Bell 
system  operates  in  every  State  of  the  Union  and  enjoys  a  monopolistic 
place  in  the  industry. 

It  employs  1  out  of  every  90  workers  in  the  whole  United  States. 
If  we  eliminate  domestics  and  agricultural  workers,  it  employs  1 
out  of  every  52  workers  in  the  United  States.  It  is  an  $8,000,000,000 
corporation.  Its  effects  and  influences  on  the  economy  and  on  rela- 
tionships within  the  United  States  extend  into  every  small  hamlet  as 
well  as  every  large  city  of  the  country.  It  is  the  largest  industry 
in  the  United  States,  being  second  in  size  only  to  the  United  States 
Government. 

We  have  had  for  many  years  difficulties  in  negotiating  problems 
with  an  industry  of  that  size,  an  industry  of  that  magnitude. 

In  fact,  some  90  percent  of  the  telephone  business  is  enjoyed  b}^ 
the  Bell  system,  leaving  the  balance  of  10  percent  to  be  divided  among 
more  than  6,000  small  companies  unaffiliated  with  the  Amer'ican 
Telephone  &  Telegraph  Co. 

In  the  Bell  system  the  basic  wages,  hours  of  employment,  conditions 
of  employment,  pension  rights,  sickness,  disability  and  death  bene- 
fits, operating  practices  and  methods  are  controlled  by  the  American 
Telephone  &  Telegraph  Co.  through  agreements,  stock  control,  owner- 
ship, interlocking  directorates,  and  other  monopolistic  corporate  de- 
vices. The  National  Telephone  Panel  established  by  the  War  Labor 
Board  to  meet  the  special  wage  problems  of  the  telephone  industry  in 
its  Report  on  Wage  Stabilization  Problems  and  Recommended  Policy 
in  the  Operating  Telephone  Industry,  dated  Febi'uary  13,  1945,  de- 
scribed the  wage  structure  of  the  Bell  S57stem  as  follows  (reading)  : 

The  over-all  wage  structure  of  the  Bell  system  reflects  the  centralized  policies 
of  the  American  Telephone  &  Telegraph  Co.  The  unifyini?  influence  of  the 
American  Telephone  &  Telegraph  Co.  appears  in  the  close  similarity  of  most 
nonrate  aspects  of  the  wage  structures  of  the  various  associated  Bell  companies. 
Each  Bell  company,  for  example,  has  the  same  four  major  operating  depart- 
ments. Further,  these  same  four  departments  in  all  companies  carry  almost 
identical  job  or  task  titles,  and  task  routines.  This  same  unifying  influence  is 
evident  also  in  the  existing  interrelation  of  Bell  system  wage  rates,  not  only 
among  departments  and  specific  jobs  of  each  company,  but,  likewise,  among 
the  total  wage-rate  structures  of  the  companies  themselves. 

That  particular  thing  was  concurred  by  a  representative  of  the 
American  Telephone  &  Telegraph  Co.  as  well  as  the  managerial 
representatives  of  the  independent  companies  as  well  as  two  public 
and  two  labor  members  of  a  telephone  commission.  I  point  this 
thing  out  for  one  reason :  That  is,  to  emphasize  our  support  of  that 
portion  of  S.  249  which  makes  it  possible  for  the  President,  or  someone 
acting  in  his  stead,  to  declare  a  state  of  emergency  or  to  declare  that 
the  welfare  and  health  of  the  Nation  'is  imperiled  should  there  be  a 
total  strike  in  an  industry  which  might  affect  the  Nation's  health 
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and  welfare;  to  permit  tlie  President  to  set  up  emergency  boards 
wliicli  would  not  only  find  the  facts  in  tlie  dispute,  not  only  try  to 
mediate  and  bring  the  parties  into  agreement,  but  which  also  would 
make  a  recommendation  to  the  public,  I  presume  as  well  as  to  the 
President,  on  how  the  parties  could  be  brought  together. 

This  control,  however,  is  not  of  such  character  as  to  divest  the 
individual  companies  of  the  Bell  system  of  their  corporate  identities 
or  of  their  characters  as  employers.  Each  company  'is  recognized  in 
the  eyes  of  the  law  as  an  employer  even  though  the  discretion  of  the 
management  of  that  company  is  controlled  by  the  parent  corporation. 

Collective  bargaining  between  our  divisions  and  individual  com- 
panies of  the  Bell  system  has  produced  the  expected  result,  namely, 
that  no  basic  change  in  vrages,  hours,  and  working  conditions  are  made 
w'ithout  the  sanction  and  approval  of  the  parent  company.  This 
condition  has  resulted  in  the  need  for  bargaining  on  a  Bell-system 
basis  between  our  union  and  the  American  Telephone  &  Telegraph 
Co.  w^th  respect  to  matters  designated  by  the  local  member  unions 
as  items  for  national  bargaining. 

In  1946,  after  our  local  affiliates  were  unable  to  secure  agreements 
with  the  local  companies  of  the  Bell  system  and  a  ]S[ation-wide  strike 
appeared  imminent,  national  bargaining  produced  an  acceptable 
agreement  and  Avoi-k  stoppages  were  thus  prevented. 

A  few  words  about  the  Bell-system  plan  for  employees'  pension, 
disability,  and  death  benefits  will  further  demonstrate  the  need  for 
bai'gaining  on  a  Bell-sj^stem  rather  than  on  a  local  basis.  Each  com- 
pany of  the  Bell-system  has  its  separate  plan  for  employees'  pension, 
disability,  and  death  benefits.  The  provisions  and  benefits  of  these 
several  plans  are  exactly  alike  and  by  agreement  with  the  American 
Telephone  &  Telegraph  Co.  must  conform  with  the  plan  established 
by  the  American  Co. 

This  means  that  the  individual  telephone  company  cannot  change  its 
plan  for  emploj^ees'  pension,  disability,  and  death  benefits  unless  the 
change  first  is  made  in  the  plan  of  the  American  Telephone  &  Tele- 
graph Co.  Local  bargaining  under  such  circumstances  is  futile  and 
productive  of  industrial  unrest. 

Local  bargaining  will  produce  local  disagreements  and  local  work 
stoppages.  In  some  industries  local  work  stoppages  may  be  insultated 
from  the  national  or  industry  picture,  but  this  is  not  true  in  the  tele- 
phone industry.  Each  community  is  so  inextricably  bound  up  by  the 
wires  of  the  telephone  system  with  other  communities  that  the  effect 
of  local  work  stoj^pages  cannot  be  confined  to  any  given  local  area. 
It  is  safe  to  predict  that  so  far  as  the  telephone  industry  may  be 
concerned,  any  requirement  of  law  that  bargaining  nnist  be  local 
will  produce  less  industrial  peace  and  will  provoke  more  service  in- 
terruptions than  industry-wide  or  national  bargaining. 

In  March  1947  the  National  Federation  of  Telephone  Workers, 
which  was  succeeded  by  the  CWA  in  June  1947,  sought  to  coordinate 
the  bargaining  activities  of  its  affiliates  under  a  voluntary  policy  com- 
mittee arrangement  in  an  effort  to  secure  some  uniformity  of  w^ages, 
hours  of  employmeiit.  and  other  conditions  of  employment.  It  was 
immediately  accused  of  attemptino-  to  bargain  on  a  Bell-system  basis 
by  the  American  Telephone  &  Telegraph  Co.  and  the  companies  as- 
sociated with  the  Bell  system.    No  bargaining  consequently  resulted 
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at  either  local  or  national  levels.  It  was  necessary  for  tlie  affiliates 
of  the  NFTW  and  other  telephone  unions  bargaining  with  companies 
associated  with  the  American  Telephone  &  Telegraph  Co..  in  the  Bell 
system  to  conduct  a  strike  for  a  period  of  some  42  days  before  new 
contracts  were  negotiated. 

In  1948  the  CWA  has  made  no  attempt  to  bargain  on  a  national  or 
system-wide  basis.  For  nearly  10  months  its  divisions  have  been  at- 
tempting to  bargain  new  contracts.  Some  divisions  have  succeeded 
after  many  months  in  reaching  agreements,  but  others  have  not  been 
successful.'  The  pattern  of  each  conference  is  the  same.  The  argu- 
ments, proposals,  and  stalling  tactics  reveal  the  direction  and  instruc- 
tion of  the  centralized  management  policies  of  the  American  Tele- 
phone &  Telegraph  Co.  A  proposal  by  the  management  policies  of 
one  company  is  parroted  within  21  hours  by  the  managements  of  all 
other  companies  within  the  system. 

How  can  there  be  any  real  collective  bargaining  under  these  condi- 
tions unless  the  unions  join  together  and  bargain  with  the  parent  com- 
pany ?  But  the  A.  T.  &  T.  Co.  protests  that  it  is  not  the  employer  and 
bargaining  should  be  carried  out  at  the  local  company  level.  How 
long  will  the  puppet  master  continue  its  activities  beyond  the  veil  of 
corporate  entities  ?  These  are  not  the  cries  of  a  frustrated  union,  but 
represent  conclusions  which  are  supported  by  an  abundance  of  factual 
evidence. 

To  forbid  by  law  collective  bargaining  on  an  industry,  national,  or 
system  basis  by  a  labor  union  or  to  forbid  a  labor  organization  from 
coordinating,  cooperating,  or  unifying  its  demands  with  respect  to 
more  than  one  employer  is  to  perpetuate  the  corporate  control  with 
which  we  are  faced  in  the  Bell  system. 

The  American  Telephone  &  Telegraph  Co.  will  continue  to  con- 
trol the  discretion  of  the  local  telephone  companies  associated  with  the 
Bell  system  while  refusing  to  bargain  on  a  system  basis  on  national 
items.  Such  a  situation  cannot  produce  industrial  peace,  but  only 
chaos  or  servitude  unless  the  law  requires — (or  at  least  promotes)  — 
national  bargaining  for  integrated  industries,  such  as  the  Bell  sys- 
tem. 

We  are  not  at  this  time  attempting  to  persuade  this  committee  that 
it  should  amend  the  law  to  provide  for  industry-wide  bargaining, 
even  though  we  believe  it  would  be  desirable  in  the  Bell  system,  but  have 
stated  our  experiences  as  a  background  for  a  suggested  amendment  to 
the  powers  granted  to  the  emergency  boards  created  under  title  III, 
National  Emergencies,  of  S.  249. 

It  is  our  belief  that  similar  situations  with  respect  to  collective 
bargaining  exist  in  other  industrial  empires  in  this  Nation  and  that  it 
would  materially  aid  and  assist  in  the  settlement  of  disputes  which 
are  found  by  the  President  to  constitute  a  threatened  national  emer- 
gency if  the  emergency  board  was  empow^ered  by  law  to  summon  as 
additional  parties  to  its  proceedings  those  parties,  corporations,  and 
so  forth,  which  control  directly  or  indirectly  the  policies,  activities, 
and  decisions  of  the  principal  parties  to  the  dispute. 

We  feel  that  that  is  a  good  step  in  the  right  direction.  We  feel  it 
should  be  strengthened,  however,  in  instances  such  as  ours  where  we 
have  a  corporation  as  influential,  as  rich,  as  powerful,  as  monopolistic, 
as  the  Bell  system. 


LABOR   RELATIONS  605 

We,  therefore,  recommend  that  section  303  of  S.  249  be  amended  by 
adding  thereto  subsection  (b)  which  shall  provide,  as  follows 
[reading] : 

Any  emergeucy  board  appointed  under  this  section,  on  its  own  motion  or  at. 
the  request  of  one  of  the  parties  to  the  dispute,  shall  summon  as  additional  par- 
ties to  its  proceedings  any  company,  corporation,  labor  organization,  or  indi- 
vidual which  appears  to  the  Board  to  control,  directly  or  indirectly,  or  to  be 
responsible,  in  whole  or  in  part,  for  the  policies,  activities  and  decisions  of  any 
of  the  parties  to  the  dispute  through  ownership,  stock  ownership,  stock  con- 
trol, membership,  association,  affiliation,  or  other  similar  devices  or  agreements. 

I  offer  that  as  language  which  might  be  used  in  any  bill  coming  out 
of  this  committee  for  the  consideration  of  the  Senate. 

I  realize  that  the  language  of  S.  249  may  permit  someone  to  con- 
clude that  an  emergency  board  appointed  by  the  President  could  sum- 
mon witnesses  in  any  dispute  that  might  exist  for  the  purpose  of  get- 
ting an  over-all  picture  of  the  dispute  in  order  to  make  proper 
recommendations.  But  we  feel  the  language  is  rather  obscure  in  that 
regard,  in  S.  249,  and  we  submit  for  the  consideration  of  this  com- 
mittee that,  in  instances  of  industries  such  as  that  which  I  outlined 
the  Bell  system  is,  the  language  be  made  clearer  to  point  out  that 
board's  actual  powers  and  authority  w^ill  be  to  summon  as  parties  to 
the  proceedings  anyone  who  has  the  kind  of  control  which  we  know 
from  experience  the  American  Telephone  &  TelegTaph  Co.  has  upon 
the  associated  companies  of  the  Bell  system. 

It  is  our  opinion  tliat  inclusion  of  the  powers  contained  in  our  pro- 
per ed  amendment  will  better  enable  an  emergency  board  to  find  an 
area  of  settlement  in  disputes  involving  the  industrial  empires  of  our 
Nation. 

Further,  in  connection  with  the  powers  of  the  emergency  boards,  we 
endorse  the  policy  which  provides  that  such  boards  shall  not  only 
investigate  the  dispute,  but  that  they  shall  explore  the  area  of  settle- 
ment and  give  the  parties  the  benefit  of  their  considered  disinterested 
judgment  by  suggestions  for  settling  the  controversy.  Such  assistance 
will  produce  a  result  based  upon  free  collective  bargaining. 

We  urge  that  Congress  speedily  enact  S.  249  with  the  amendments 
which  we  have  suggested. 

I  think  that  runs  me  close  to  my  10  minutes,  if  not  slightly  over. 

The  Chairman.  Senator  Murray. 

Senator  Murray.  Mr.  Chairman,  I  yield  to  Senator  Pepper. 

The  Chairman.  Senator  Pepper. 

Senator  Pepper.  Mr.  Beirne,  you  are  president  of  the  Communica- 
tions Workers  of  America? 

Mr.  Beirne.  That  is  right. 

Senator  Pepper.  How  many  members  are  in  that  organization  ? 

Mr.  Beirne.  We  hold  contracts  covering  230,000  people. 

Senator  Pepper.  Is  the  union  membership  distributed  over  the 
country  pretty  well  ? 

Mr.  Beirne.  In  approximately  40  States. 

Senator  Pepper.  Now, 'you  appear  on  behalf  of  those  members  of 
your  organization  here  before  this  committee  to  protest  against  the 
Taft-Hartley  law  and  to  recommend  that  this  committee  support,  I 
assume  you  said,  substantially,  the  Tliomas  bill  ? 

Mr.  Beirne.  That  is  correct. 
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Senator  Taft.  Except  for  three  important  provisions  of  the  Taft- 
Hartley  Act  which  he  woukl  like  to  have  restored;  is  that  correct, 
Mr.  Beirne? 

Mr.  Beirne.  I  don't  know  which  three  you  refer  to. 
.     Senator  Taft.  Those  that  are  stated  here  in  your  section  10  (b), 
section  10  (c),  and  section  9  (c)  2,  stated  on  pages'?  and  8. 

Mr.  Beirne.  Covering  the  independent  unions? 

Senator  Taft.  Yes. 

Mr.  Beirne.  That  is  correct. 

Senator  Pepper.  How  many  parts  of  the  Taft-Hartley  Act  is  it 
that  you  recommend  the  retention  of? 

Ml'.  Beirne.  The  only  part  I  can  recall  offhand  would  be  that  which 
gave  to  independent  unions  a  certain  status  before  the  NLR.B.  which 
prior  to  that  time  they  had  to  fight,  in  my  opinion,  too  hard  to  receive. 

Senator  Peppek.  With  that  reservation,  you  favor  the  repeal  of  the 
Taft-Hartley  law  and  the  restoratioii  of  the  V/agner  Act  ? 

Mr.  Beirne.  We  most  certainly  do. 

Senator  Pepper.  Is  your  statement  and  reconuuendation  to  the 
committee  to  that  effect  based  upon  your  experience  as  the  president 
of  this  Communications  Workers  of  America  Union? 

Mr.  Beirne.  It  is. 

Senatoi'  Pepper.  Have  you  found  any  instances  where  the  Taft- 
Hartley  Act  mitigated  again.st  collective  bargaining  and  against  the 
welfare  of  the  workers  of  your  union? 

Mr.  Beirne.  We  have  found  more  than  one  instance  of  that. 

Senator  Pepper.  Would  you  give  us  some  illustrations  of  it? 

Mr.  Beirne.  A  specific  demonstration  might  be  given  in  a  case  we 
had  wherein  bargaining  had  commenced  between  one  of  our  divisions 
and  one  of  the  telephone  companies,  and  while  it  bad  commenced,  at 
what  we  think  was  the  instigation  of  the  telephone  company,  a  certain 
group  of  workers,  a  very  small  percentage  of  the  total  number,  ap- 
peared before  the  NLRB  with  a  petition  on  the  basis  of  bei}ig  what 
they  considered  .some  sort  of  professionals,  which  the  Taft-Hartley 
Act  provided  for,  and  instituted  proceedings  of  decertification  or 
petitioning  to  come  out  of  the  bargaining  unit. 

Now,  while  the  number  of  members  involved  w(ndd  in  no  wise  make 
us  concerned,  the  timing  of  their  action  and  the  use  of  that  law  cer- 
tainly acted  contrary  to  the  interests  of  the  rest  of  the  employees 
who  belonged  to  our  union.     Now  that  is  one  specific  case. 

Another  one,  I  might  say,  is  that  which — and  I  must  hasten  to  say 
I  don't  deny  free  .speech  to  any  nuin,  but  there  are  certain  abuses  of 
free  speech  which  I  think  should  be  noted  by  this  conmiittee  when 
they  consider  that  theory  that  I  know  appears  to  be  sound  on  the 
surface,  that  employers  should  be  given  the  right  of  free  speech. 

We  have  had  in  the  last  year  and  a  half  instances  where  the  tele- 
phone company — and  I  emphasize  the  size,  the  magnitude,  and  the 
influence  of  a  telephone  company  in  the  economy  of  this  Nation  as 
well  as  in  the  cultural  life,  when  you  remember  that  1  out  of  every  52 
workers  are  workers  in  the  Bell  system. 

They,  in  the  last  year  and  a  half,  have  fou)id  it  convenient  to 
exercise  their  free  speech  by  sending  to  each  employee  and  by  dis- 
tributing on  company  time  and  company  property  literature  which 
was  designed  to  show  and  which  was  couched  in  the  kind  of  fine  Ian- 


LABOR    RELATIONS  607 

giui«re  tluit  an  expert  who  can  manipulate  the  language  of  the  United 
States  Avould  find,  couched  in  language  that  would  not  be  considered, 
I  sup])ose.  in  violation  of  the  Taft-Hartley  Act,  their  opinion  regard- 
ing unionization  of  those  pai'ticular  employees.  They  were  put  by  the 
act  into  the  positi(m  of  being  able  to  distribute  this  literature,  and 
in  the  line  language  of  it  an  ordinary  worker  wouldn't  take  time 
to  determine  its  meaning.  They  placed  in  the  minds  of  those  people — 
and  Ave  have  talked  to  many  of  them — the  notion  that  the  company 
was  against  the  emploA^ee  belonging  to  a  union,  that  the  company 
did  not  like  a  vniion,  that  if  the  employee  did  not  belong  to  a  \niion 
he  would  profit  as  a  result  of  staying  out,  that  unions  are  bad,  that 
unions  are  evil  and  harmful. 

Those  thoughts  were  taken  by  telephone  workers,  some  of  whom 
are  today  our  members,  and  those  thoughts  were  injected  by,  as  I  say, 
the  fine  language  of  the  pamphlets,  all  written  within  the  scope  of  the 
Taft-Hartley  Act.  distributed  by  the  boss  in  some  instances  of  an 
employee.  Those  things  are  bou.nd  to  haA'e  an  effect  upon  people. 
They  tend  to  destroy  that  which  I  heard  a  lot  said  of  today,  which 
is  fine  labor-management  relations. 

Senator  Taft.  Isn't  that  free  speech  ?  Isn't  that  what  this  country 
stands  for:  free  speech,  free  argument? 

Senator  Pepper.  Excuse  nie  just  a  minute.  Do  you  think  the  prac- 
tical effect  of  the  distribution  of  that  literature  was  to  discourage 
those  people  who  got  it  from  afMliating  with  the  union  or  to  intimi- 
date them  in  the  exercise  of  their  citizens'  rights  to  joint  unions  if 
they  wanted  toi  Do  you  thirds  that  was  the  practical  effect  of  it? 
Mr.  Beirne.  I  know  that  was  the  piactical  effect  of  it. 
Senator  Pepper.  Have  you  any  opinion  of  your  own  as  to  whether 
that  was  intended  to  be  the  i^ractical  efi'ect  of  the  literature  that  was 
distributed  by  management? 

Mr.  Beiexe.  Having  spent  some  22  j^ears  in  the  incUistry,  meeting 

with  the  management  during  12  of  those  years  on  an  intimate  basis 

in  collective  bargaining,  I  would  say  they  definitely  had  that  in  mind. 

Senator  Pepper.  And  the  Taft-Hartley  law  afforded  them  the  cloak 

under  Avhich  they  found  it  possible  to  do  that  ? 

Mr.  Beirne.  That  is  correct. 

Senator  Pepper.  Now  if  the  Taft-Hartley  law  had  not  been  in  effect 

and  There  had  been  the  Wagner  Act  as  it  was  before  the  Taft-Hartley 

law  Avas  passed,  do  you  think  they  could  have  done  that  Avith  impunity  i 

Mr.  Beirne.  I  don't  knoAv  Avhether  they  could  or  not  under  the  laAv, 

but  I  knoAv  they  did  not  do  it  before  the  Taft-Hartley  law\ 

Senator  Pepper.  Have  you  any  other  such  instances?  That  is,  any 
other  such  reasons  to  complain  against  the  Taft-Hartley  Act,  any  other 
points  on  that  Avliich  you  Avish  to  bring  up  ? 

]Mr.  Beirne.  I  have  had  occasions  of  members  in  a  meml)ership  meet- 
ing A'oting  for  the  officers  to  demand  a  union  shop.  I  Avill  give  this 
illustration  of  the  demand  for  a  unicm  shop. 

The  Taft-Hartley  laAv  provides  for  an  election.  We  have  had  the 
experience  of  having  telephone  Avorkers  vote  against  the  union  shop, 
but  in  the  process  of  getting  to  an  election  betAveen  the  time  those  same 
members  at  a  membership  meeting  said  to  the  officers,  ''Demand  a 
union  shop,"  and  the  officers  Avent  through  the  procedures  necessary  to 
get  an  XLRB  election,  the  company  literally  flooded  the  employees,  the 
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members  of  the  union  who  worked  for  them,  with  literature  condemn- 
ing the  union  shop,  pointing  out  the  vakie  of  open  shops,  and  con- 
demning the  kind  of  relations  you  have  under  union  shops. 

The  result  was  that  people  voted  against  them.  I  might  add  why.. 
Again  it  is  a  psychological  factor.  People  like  to  get  promoted  within 
a  company;  they  like  to  progress.  When  their  boss  tells  them,  "I 
think  this  is  bad,"  they  immediately  go  upon  what  is  in  my  opinion  a 
psychological  rack  which  causes  them  to  do  in  an  instance  like  that 
what  a  boss  would  tell  them. 

Senator  Douglas.  Will  the  Senator  vield? 

Senator  Pepper.  The  Senator  from  Ohio  wanted  to  ask  something  a 
while  ago. 

Senator  Taft.  I  will  wait. 

Senator  Pepper.  I  wanted  to  get  the  affirmative  case  in. 

Senator  Taft.  I  will  wait. 

Senator  Pepper.  No  doubt  what  you  have  to  say  bears  on  the  affirma- 
tive case. 

Senator  Douglas.  Yes. 

Senator  Pepper.  I  will  yield  to  you. 

Senator  Douglas.  I  want  to  ask  a  question  about  the  recent  elections 
concerning  the  union  shop  in  the  State  of  Illinois  and  to  inquire  if  you 
are  acquainted  with  that  situation. 

Mr.  Beirne.  I  am  acquainted  with  the  election.  I  know  in  Illinois 
we  had  the  traffic  operators  who  operate  throughout  the  whole  State ; 
we  do  not  have  Chicago  proper. 

Senator  Douglas.  I  wonder  if  I  might  recite  the  situation  as  I  under- 
stand it,  and  then  you  may  correct  me  if  I  am  wrong. 

As  I  understand  it,  there  were  approximately  10,100  workers  in  the 
employ  of  the  telephone  company  outside  of  Chicago ;  an  election  was 
held ;  and  the  total  vote  cast  was  approximately  6,400 ;  is  that  correct  ? 

Mr.  Beirne.  That  is  correct. 

Senator  Douglas.  I  understand  that  in  that  election  4,800  voted  for 
the  union  shop  and  1,600  against  the  union  shop. 

Mr.  Beirne.  Right. 

Senator  Douglas.  And  hence  the  vote  among  those  who  actually 
exercised  the  franchise  was  therefore,  3  to  1  in  favor  of  the  union  shop. 

Mr.  Beirne.  Yes,  sir. 

Senator  Douglas.  But  that,  since  under  the  Taft-Hartley  law  it  is 
required  that  you  get  a  majority  of  the  votes  cast  but  of  all  members 
employed,  the  3,700  who  did  not  vote  were  counted  as  voting  "No," 
so  tliat  although  the  union  won  the  actual  election  3  to  1,  they  failed 
to  get  the  union  shop  and  it  was  ruled  that  the  union  shop  was  lost. 

Is  that  recital  of  facts  correct  ? 

Mr.  Beirne.  That  is  reciting  the  facts  as  they  are.  I  might  say 
what  happened  in  the  instance  of  Illinois  also  happened  in  other 
States. 

I  might  go  on  to  explain  one  step  further  that  under  the  NLRB 
vote  in  the  State  of  Illinois  only  the  people  in  the  larger  cities  were 
permitted  to  use  a  manual  vote.  People  in  the  smaller  towns  in  Illi- 
nois had  to  vote  by  mail. 

The  experience  of  anyone  in  voting  on  a  question  like  that  under 
the  surroundings  you  must  vote  on  knows  the  people  to  whom  you 
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send  their  ballots  to  their  home,  a  very  small  percentage  of  them  take 
<  he  time  to  mark  them  and  put  them  in  tlie  mail  box. 

The  bad  feature  of  that  vote,  among  other  things,  was  that  in  the 
small  towns  we  feel  our  members  didn't  get  the  right  kind  of  oppor- 
tunity to  cast  their  votes. 

Senator  Douglas.  May  I  ask  one  or  two  more  questions  in  connec- 
tion with  this  ? 

So  that  under  the  Taft-Hartley  law  all  those  who  are  ill  and  were 
unable  to  vote  were  counted  as  voting  "no,"  even  though  if  present 
some  of  them  would  have  voted  "yes"  ? 

Mr.  Beirne.  That  is  correct. 

Senator  Douglas.  And  all  those  out  of  town  were  counted  as  vot- 
ing "no,"  even  though  if  present  some  of  them  would  have  voted 
"yes"? 

Mr.  Beirne.  That  is  correct. 

Senator  Douglas.  And  did  you  find  any  cases  of  where  operators 
were  somewhat  afraid  to  vote  lest,  if  they  did  vote,  it  would  be  sus- 
pected by  the  management  that  they  were  voting  "yes";  whereas,  if 
they  stayed  away,  the  management  would  know  they  were  in  reality 
voting  "no"  and  hence  those  who  do  not  cast  their  ballots  might  expect 
greater  promotion  opportunities? 

In  other  words,  is  not  the  secrecy  of  the  ballot  on  the  union  shop 
largely  destroyed  because  of  the  provision  that  all  those  who  do  not 
vote  are  counted  as  voting  "no"  ? 

Mr.  Beirne.  I  think  it  is. 

Senator  Pepper.  Mr.  Beirne,  you  make  the  statement  on  page  2  of 
your  prepared  statement  [reading]  : 

The  scope  of  collective  bargaining  has  been  limited  and  the  right  of  worker* 
to  strike  has  been  unnecessarily  curtailed. 

Would  you  care  to  amplify  that  statement? 

Mr.  Beirne.  Where  is  it  ? 

Senator  Pepper.  At  the  bottom  of  page  2  of  your  prepared  state- 
ment. I  would  like  you  to  give  any  illustrations  of  that  allegation 
if  you  recall  any. 

Mr.  Beirne.  We  could  take  as  an  illustration  the  situation  we  had 
in  the  State  of  Michigan  wliere  we  represent  telephone  workers  in 
all  departments,  although  they  belong  to  two  separate  locals.  Where 
they  belong  to  two  separate  locals,  as  in  the  State  of  Michigan,  the 
Bell  Co.  has  been  successful  in  getting  their  recognition  or  in 
recognizing  the  employees  in  two  separate  units. 

The  result  is  this :  When  one  of  oiu'  units  in  Michigan,  let  us  say 
the  traffic  operators,  through  their  particular  local  are  working  or 
bargaining  to  improve  their  conditions,  they  find  an  obstinate  man- 
agement, they  comply  with  all  the  requirements  of  the  law  to  engage 
in  economic  warfare,  they  decide  at  a  certain  date  they  will  go  on 
strike. 

The  members  of  our  one  union  who  happen  to  be  members  of  a 
different  local  working  in  the  same  building  with  those  operators  have 
had  to  face  the  question  as  to  whether  or  not  they  would  cross  a  picket 
line.  They  have  had  to  face  the  question  of  whether  or  not  a  manage- 
ment would  be  able  to  take  disciplinaiy  action  if  they  did  not  cross  the 
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line,  not  against  them  individnally,  but  by  firing  them  and  maybe 
causing  rephicements  to  come  in.  tliereby  causing  delays,  mental 
anguish,  and  everything  else,  of  a  person  who  is  without  a  job  and 
wlio  must  go  through  the  XLRB  process  to  get  reinstated,  if  he  can. 

Tliere  is  where  the  collective  bargaining  completely  breaks  down 
for  the  reason  that  one  management  has  a  club  which  it  can  use  on 
the  heads  of  the  workers  with  whom  management  is  dealing  in  traffic 
by  pointing  out,  ''You  might  get  yoiu-  own  members  into  trouble 
should  you  take  certain  action." 

It  stifles  that  kind  of  relationship  that  is  backed  at  certain  times 
b}-  pressure,  is  needfully  backed  by  pressure  that  causes  nuitually 
satisfactory  agreements  to  result. 

Senator  Pepper.  Do  you  think  of  any  illustrations  to  bear  out  your 
statement  that  the  right  to  strike  has  been  unnecessarily  curtailed? 
Is  th.at  covered  in  the  point  you  have  just  given? 

Mr.  Beirxe.  That  would  be  one  of  the  ways. 

Senatoi-  Pepper.  Xow  you  say  further,  in  some  instances  members 
of  the  same  union  liave  been  forced  to  strikebreak  against  their  fellow 
union  members  by  being  forced  to  work  on  struck  goods  or  services. 
That  is  so  under  the  no-boycott  provisions  of  the  Taft-Hartley  law  ? 

Mr.  Beirxe.  We  again  have  to  consider  the  industry  of  which  we 
iire  speaking,  the  telephone  industry.  We  have  a  member  in  Chicago, 
111.  We  have  a  member  in  St.  Louis,  ]Mo.  Tliey  are  both  members  of 
the  one  union. 

The  operator  in  St.  Louis  might  for  one  reason  or  another  best 
JvuoAvn  to  himself  decide  to  engage  in  a  strike.  The  same  member  back 
in  Illinois  now  who  handles  the  call  into  St.  Louis  has  to,  in  fact,  work 
with  a  strikebreaker.  Our  picket  lines  are  the  wires  across  the  street, 
the  cables  under  the  ground,  or  the  new  innovations  coming  in  of  tele- 
vision and  coaxial  cable,  and  so  forth.  Regardless  of  how  you  look  at 
it,  two  members,  one  has  to  work  against  the  other  while  one  is  out 
on  a  bona  fide  strike  in  St.  Louis,  a  member  has  to  work  with  a  strike- 
breaker and  thereby  help  a  company  in  St.  Louis  in  defeating  an  aim 
which  a  fellow  member  has  in  that  particular  area. 

Senator  Pepper.  That  is  true  notwithstanding  the  fact  that  the 
strike  of  the  striking  group  may  be  due  to  dissatisfaction  with  wages 
and  working  conditions?  That  is,  between  the  employees  and  the 
employer  ? 

Mr.  Beirxe.  That  is  correct. 

Senator  Pepper.  So  that  although  the  operators  in  one  area  aic 
fighting  to  raise  their  wage  level  or  better  their  working  conditions, 
othei-  members  of  the  same  union,  if  they  are  on  strike,  are  required 
to  work  with  strikebreakers  who  are  retarding  the  efforts  of  these 
strikers  to  better  their  conditions  or  wages  ? 

Mr.  Beirxe.  That  is  correct. 

Senator  Pepper.  By  the  way,  you  spoke  about  this  union  and  the 
company  for  which  it  works.  With  what  company  or  companies  does 
the  union  have  contracts? 

Mr.  Beirne.  Well,  in  your  area  we  have  it  with  the  Southern  Bell, 
which  covers  nine  Southeastern  States. 

Senator  Pepper.  Do  you  have  contracts  with  the  American  Tele- 
phf)ne  &  Telegraph  Co.? 
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Mr.  Beirxe.  Not  with  the  American  Telephone  &  Telegraph  Co. 
as  such,  for  the  simple  reason  that  through  the  years  devices  have  been 
set  up  by  the  company  which  have  kept  us  from  the  opportunity  of 
dealing  with  what  we'believe  is  the  real  boss  of  the  telephone  system, 
the  A.  T.  &  T. 

Senator  Pepper.  Is  it  the  Bell  system  with  whom  you  have  the  con- 
tracts ? 

Mr.  Beirxe.  The  individual  telephone  companies. 

Senator  Pepper.  Are  they  affiliated  with  the  Bell  system? 

Mr.  Beirne.  They  are  not  onl}^  affiliated,  but  in  some  instances  100- 
percent  owned. 

Senator  Pepper.  Are  their  policies  generally  controlled  and  directed 
byA.  T.  &T.? 

Mr.  Beirxe.  In  our  opinion  they  are,  and  in  the  opinion  of  the  Tele- 
phone Commission,  which  again  was  a  tripartite  set-up,  wnth  public, 
with  management,  with  labor  people,  they  have,  as  I  have  testified 
ill  this  brief,  by  extracting  a  full  quote  from  the  Telephone  Com- 
mission's report,  they  have  stated,  in  fact,  what  they  found  as  repre- 
i-entatives  of  the  Government  during  the  war  to  be  the  over-all  wage 
structure  and  policv  of  the  Bell  Sj'stem,  being  controlled  and  influ- 
enced by  the  A.  T.  &T. 

Senator  Pepper.  Will  you  give  us  a  general  statement  as  to  the  size 
and  magnitude  of  the  American  Telephone  &  Telegraph  Co.  ? 

Mr.  Beirxe.  It  is  a  corporation  that  is  in  wealth  over  8  billions  of 
dollars.  It  was  second  in  financial  size  to  the  Metropolitan  Life  In- 
surance Co.,  but  I  think  there  was  in  1947  a  change  when  Metropolitan 
lost  that  distinction  and  the  American  Telephone  &  Telegraph  Co. 
again  became  the  biggest  corporation  in  the  world. 

In  hiring  of  people  they  have  in  excess  of  720,000  workers,  or  one 
out  of  every  00  of  all  of  the  workers  in  the  United  States. 

Senator  Pepper.  Do  you  consider  that  tlie  xVmerican  Telephone  & 
Telegraph  Co.  needs  to  lune  the  Government  of  the  United  States  pass 
laws  to  prevent  tlie  Communications  Workers  of  America  from  im- 
posing on  tliis  feeble  company^ 

Mr.  Beirxe.  I  don't  know  how  they  feel,  but  I  feel  that  certainly 
the  A.  T.  c't  T.  has  demonstrated  in  the  States  as  well  as  before  Federal 
agency  tliat  they  get  along  pretty  well  alone  without  tlie  aid  or  assist- 
ance of  anyone. 

Senator  Pepper.  Has  the  Taft-Hartley  law,  according  to  your  ex- 
perience and  the  experience  of  the  workers,  enaliled  the  worker  better 
to  fight  his  battles,  better  his  conditions  of  work  or  wages,  or  has  it 
hampered  liim? 

Mr.  Beirxe.  It  certainly  has  not  aided.  It  has  hampered  and  at 
times  almost  destroyed.  It  has  given  an  additional  weapon,  an  ad- 
ditional device,  an  additional  tool,  an  additional  club,  to  a  company 
that  doesn't  need  any  to  hold  over  the  heads  of  workers. 

Senator  Pepper.  Of  your  membership  of  2r>().000,  how  many  are  men 
and  how  manv  are  women  ? 

Mr.  Beirxe.  I  think  ()S  percent  of  our  total  membership  is  women. 

Senator  Pepper.  Wlien  we  say  "women"  what  kind  of  work  do  these 
ladies  engage  in  ? 

Mr.  Beirx^e.  Largely  they  are  the  operators  who  say,  "Number 
i:)lease"  to  3'ou  if  you  pick  up  a  manual  phone.    They  are  the  ones  who 
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give  you  the  time  of  day  or  give  you  any  information  you  might  want. 

They  also,  however,  include  quite  a  few  thousand  who  are  the  girls 
that  you  pay  your  bills  to,  who  are  the  service  assistants  who  will 
help  3^ou  out  when  you  are  in  trouble,  trying  to  give  you  the  kind  of 
service  you  want.    Most  of  them  are  operators. 

Senator  PEri'ER.  Most  are  operators  and  most  of  these  ladies  are 
working  for  a  living,  are  they? 

Mr.  Beikxe.  All  of  them. 

Senator  Pepper.  They  have  their  own  persons  to  support  and  in 
some  instances,  I  suppose,  dependents  ? 

Mr.  Beirne.  I  don't  know  what  the  percentage  would  be,  but  I  do 
know  that  many  of  them  have  dependents ;  many  of  them  are  women, 
widows  with  children  whom  they  must  support,  and  some  of  them 
have  crippled  husbands. 

Senator  Pepper.  What  is  the  average  compensation  of  those  oper- 
ators now  ? 

Mr.  Beirne.  The  average  is  $37  a  week. 

Senator  Pepper.  How  much  would  that  be  on  a  monthly  basis  tak- 
ing into  account  the  time  they  work?    Would  it  be  4  times  37? 

Mr.  Beirne.  About  $148  or  $150  a  month. 

Senator  Pepper.  Out  of  which  they  have  to  pay  their  living  ex- 
penses and  in  some  instances  the  expenses  of  their  dependents  and 
families  ? 

Mr.  Beirne.  That  is  correct. 

Senator  Pepper.  Now,  has  there  been  any  labor  dispute  between 
your  employees'  group  and  the  management  ? 

Mr.  Beirne.  Recently,  or  do  you  want  a  little  background  ? 

Senator  Pepper.  In  the  recent  past. 

Mr.  Beirne.  In  1946  a  Nation-wide  telephone  strike  was  averted. 

Senator  Pepper.  Was  that  before  or  after  the  Taft-Hartley  law? 

jMr.  Beirne.  That  was  before  the  Taft-Hartley  law. 

Senator  Pepper.  There  was  a  great  deal  in  the  newspapers  about 
the  threatening  telephone  operators'  strike  ? 

Mr.  Beirne.  There  was,  and  the  strike  was  averted.  I  want  to  make 
two  points  at  this  time.  I  see  Senator  Morse  is  not  here,  so  it  will 
probably  be  easier  for  me. 

That  was  averted,  first,  because  the  A.  T.  &  T.  management  for  the 
first  time  and  last  time  injected  themselves  into  the  dispute  itself, 
and  the  Secretary  of  Labor,  who  aided  after  conciliation  had  broken 
down,  was  instrumental  in — that  was  the  former  Judge  Schwellen- 
bach — in  bringing  an  agreement  about,  not  through  any  pressuring  of 
the  A.  T.  &  T.  any  more  than  he  pressured  us. 

Senator  Pepper.  Mr.  Beirne,  I  am  interested  in  that  case.  That 
was  a  typical  case,  I  suppose,  of  where  it  would  be  said  the  national 
health  and  security  might  be  endangered  or  was  endangered,  by  a 
threatened  strike  ? 

Mr.  Beirne.  That  is  correct. 

Senator  Pepper.  A  great  deal  was  in  the  newspapers  about  how 
the  economy  and  life  of  the  country  would  be  stalled  if' we  couldn't 
have  long-distance  telephone  service,  was  there  not. 

Mr.  Beirne.  That  is  correct. 

Senator  Pepper.  I  would  like  for  the  record  to  show  what  the  con- 
troversy was,  where,  if  a  threatened  work  stoppage  was  imminent. 


LABOR    RELATIONS  613 

the  responsibility  lay,  and  whose  fault  it  was  for  precipitating  the 
risk  of  a  tear-up  in  the  Nation's  telephone  system.  Will  you  tell  us 
what  the  controversy  was  ? 

Mr.  Beirne.  I  can  tell  you  the  story  to  the  best  of  my  recollection. 
In  December  of  the  previous  year  we  bej^an  negotiations  with  the 
various  telephone  companies  throughout  the  country.    By  February 
of  that  year  everything  seemed  to  be  at  a  complete  deadlock. 
Senator  Pepper.  Negotiations  for  what? 

Mr.  Beirne.  For  wages. 

Senator  Pepper.  A  wage  increase? 

Mr.  Beirne.  This  started  in  December  for  a  new  contract.  By 
February  there  was  a  complete  deadlock  on  the  wage  issue  only.  All 
other  things  were  either  compromised  or  satisfactory  agreements  had 
been  reached. 

Senator  Pepper.  What  demand  was  the  union  making? 

Mr.  J^EiRNE.  We  were  demanding  a  wage  increase  at  that  time,  if 
my  recollection  is  correct,  which  was  some  20  cents  an  hour  or  25 
cents  an  hour. 

Senator  Pepper.  What  percentage  increase  was  that?  What  led 
you  to  make  that  demand  ? 

Mr.  Beirne.  The  reasons  behind  the  demand  are  manifold.  First, 
the  statistics  developed  by  our  own  statistical  and  research  department 
showed,  for  instance,  in  the  economy  between  the  take-off  period  and 
the  last  increase  and  when  we  should  get  another  showed  an  increase 
in  the  cost  of  living,  as  reported  by  the  Bureau  of  Labor  Statistics, 
we  had  statistics  showing,  as  some  eight  States  have  shown  since 
1945, 1  believe,  what  a  minimum  budget  for  a  single  woman  should  be. 

Senator  Pepper.  What  is  it  ? 

Mr.  Beirne.  I  can  supply  those  figures  for  the  different  States. 
They  vary.  It  wouldn't  take  me  too  long  to  give  that  because  I  intend 
to  give  it  to  the  House  on  Monday. 

In  the  State  of  Arizona  it  would  be,  taking  the  1945  figures,  and  with 
our  own  statistical  department's  evaluation  of  the  differences  and 
bringing  them  up  to  date,  in  the  State  of  Arizona  would  be  $1,953. 
In  the  State  of  Colorado,  $1,691. 

Senator  Pepper.  Do  vou  know  what  the  average  was? 

Mr.  Beirne.  $37.56  in  Arizona,  $32.52  in  Colorado,  $28.10  in  Con- 
necticut, $34.48  in  the  District  of  Columbia. 

Senator  Pepper.  That  was  in  1945  ? 

Mr.  Beirne.  This  would  be  1946.  In  Kentucky,  $30.04  in  1946, 
$25.69  in  Massachusetts  in  September  1946,  $41.58  in  New  Jersey  in 
December  1946,  $38.27  in  New  York  in  September  1946,  $37.77  in 
Pennsylvania  in  December  1946,  $39.06  in  Utah  in  September  1947. 

Senator  Pepper.  That  is  a  representative  number  of  States  unless 
somebody  wants  others.  Were  these  ladies  getting  at  that  time  these 
minimum  standards  of  living? 

Mr.  Beirne.  They  were  not. 

Senator  Pepper.  They  were  not  getting  the  money  that  would  be 
equal  to  those  minimum  standards  ? 

Mr.  Beirne.  They  were  not. 

Senator  Pepper.  Are  they  getting  them  now  ? 

Mr.  Beirne.  They  are  not. 
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Senator  Peppek.  Tell  us  what  happened.  How  did  the  company 
respond  ? 

Mr.  Beirxe.  The  company  in  1946  responded  with  increases  that 
would  rauixe  from  some  5  cents  an  hour  to  7  cents  an  hour.  It  must  be 
recalled  that  a  few  months  prior  to  that  time  there  had  been  much 
talk  and  there  liad  been  many  aoreements  in  what  was  finally  called  a 
national  pattern  or  a  national  average  of  some  18.5  cents  an  hour. 
Well,  $2  a  vveek  or  $3  a  week  does  not  by  any  stretch  of  the  rule  equate 
to  that  kind  of  amount.  We  were  being  offered  much  below  what  was 
then  being  considered  generally  as  a  national  pattern. 

In  February  of  1946  we  were  deadlocked  for  all  practical  purposes. 
Many  efforts  were  made  by  the  ]Mediation  Service  and  finally  by  the 
Secretary  of  Labor  to  get  the  parties  together. 

The  efforts  finally  resulted  in  key  groups  of  management  and  labor 
people  called  to  Washington  to  bargain  under  what  is  commoidy  called 
the  spotlight,  where  you  have  been  called  to  Washington,  where  every- 
one knows  you  are  clown  to  Washington  negotiating  under  the  spot- 
light, with  the  Secretary  of  Labor  and  everyone  else  interested.  We 
negotiated  in  Washington.  Finally  in  the  early  part  of  March  about 
a  few  days  before  a  strike  date  would  be  met  the  Secretary  of  Labor 
called  into  the  conference  top  officers  of  the  American  Telephone  & 
Telegraph  Co.  of  195  Broadway,  New  York  City. 

Senator  Pepper.  Thereby  recognizing  they  were  the  real  parties  in 
interest  ? 

Mr.  Betrne.  Thereby  recognizing  they  were  and  having  the  courage 
in  discussion  and  in  conversation  with  them  which  led  them  for  the 
first  time  and  the  only  time  to  be  recognized  as  the  real  bosses  in  this 
particular  industry. 

The  result  of  those  conversations  and  discussion  was  finally  an  agree- 
ment being  reached  which  averaged  some  17.4  cents  an  hour. 

Senator  Pepper.  Did  the  management  in  that  case  protest  that 
they  couldn't  give  these  requested  increases  because  thev  couldn't 
afford  it? 

Mr.  Beirne.  No.  that  is  one  argument  we  don't  face  in  our  industry 
and  I  imagine  it  is  because  the  management  knows  we  have  the  answer 
to  that. 

Senator  Pepper.  What  is  the  answer  to  that? 

Mr.  Beirne.  The  size  of  the  corporation.  Last  year  they  made 
$328,000,000.    That  is  a  lot  of  money. 

Senator  Pepper.  They  made  $328\000,000  and  their  lady  employees, 
some  of  whom  have  dependents,  are  not  receiving  the  minimum  stand- 
ard of  living  in  the  United  States  of  America  ? 

Mr.  Beirne.  That  is  correct. 

Senator  Donnell.  Will  the  Senator  yield  ? 

Senator  Pepper.  Yes. 

Senator  Donnell.  What  is  the  investment  the  Telephone  Co.  has? 

Mr.  Beirne.  It  is  in  excess  of  $8,000,000,000. 

Senator  Neely.  It  has  paid  regularly  from  time  immemorial  $0  a 
share  dividend,  hasn't  it.  both  under  the  Taft-Hnrtley  Act  and  under 
the  Wagner  Act  ? 

Mr.  Beirne.  It  has  paid,  by  my  age  standards,  since  the  beginning 
of  time,  $9.    They  might  have  started  in  1913  or  1910,  but  I  would  say 
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that  was  before  my  time  and  I  liaven''t  gone  into  research  on  that  par- 
ticuhar  thing  that  far. 

However,  since  as  far  back  as  I  can  remember  and  during  the  days 
I  worked  for  them,  during  the  depression  when  hundreds  of  thousands 
of  people  in  the  Bell  System  were  laid  off,  still  the  $9  dividend  was 
paid. 

Senator  Smith.  May  I  ask  you  if  the  rates  are  fixed  by  public  serv- 
ice commissions  in  the  various  States  ? 

Mr.  Beirne.  They  are,  and  that  would  be  the  second  reason  why  the 
Bell  System  company  would  not  plead  inability  to  pay.  They  know 
that  their  ability  or  inability  to  pay  is  regulated  by  State  public  service 
commissions  and  by  the  Federal  Comunications  Commission.  They 
also  know  that  those  State  commissions  as  well  as  the  Federal  Com- 
munications Commission  will  not  deny  any  reasonable  rate  increase 
that  might  be  based  upon  factors  which  they  can  demonstrate  to  those 
commissions. 

In  speaking  to  individual  members  of  commissions  there  has  never 
been  one  that  I  have  met  who  has  ever  said  he  would  vote  to  deny  a 
telephone  company  a  wage  increase  so  that  ihey  could  perpetuate  a 
low-wage  policj^  in  the  business.  In  other  words,  if  an  increase  in 
rates  is  needed  because  a  company  is  paying  a  fair  and  reasonable 
wage,  the  public  service  commissions  that  I  have  would  never  deny  that 
rate  increase.  I  believe  the  telephone  company  management  is  as 
familiar  with  that  kind  of  thinking  among  the  rate  commissioners  as 
I  am. 

So  for  them  to  plead  inability  wouldn't  hold  water. 

Senator  Aiken.  Senator  Pepper,  in  regard  to  Mr.  Beirne's  state- 
ment that  the  public  service  commission  doesn't  deny  rate  increases, 
they  have  asked  for  three  in  Vermont  in  the  last  year,  and  I  think 
they  have  all  been  denied. 

Mr.  Beirne.  I  say  they  wouldn't  deny  a  rate  increase  if  that  rate  in- 
crease was  based  upon  the  payment  of  a  fair  wage  to  employees. 

Senator  Aiken.  I  beg  your  pardon.  I  didn't  understand  it.  But 
aren't  they  asking  for  these  wage  increases  in  order  to  pay  the  cost  of 
capital  investment  out  of  earnings  ? 

Mr.  Beirne.  They  are,  I  believe,  in  most  cases. 

Senator  Donnell.  Would  the  Senator  yield  ? 

Senator  Pepper.  If  it  will  not  be  for  a  protracted  length  of  time. 

Senator  Donnell.  I  assure  you  it  will  not. 

Mr.  Beirne,  you  said  that  the  investment  in  the  telephone  company  is 
over  $8,000,000,000.  You  mean  approximately  $8,000,000,000  but 
slightly  over  ? 

Mr.  Beirne.  I  don't  know  just  how  much  over  because  I  haven't 
seen  the  latest  figures.    Let's  say  it  this  way  : 

The  last  published  figures  in  their  own  statement,  which  was  in 
1948,  put  it  between  8  and  81/2  billion  dollars.  I  wouldn't  want  to  be 
held  down  to  a  particular  dollar. 

Senator  Doxnell.  I  understood  you  to  say  the  profits  of  the  in- 
dustry last  year  were  $328,000,000. 

Mr.  Beirne.  Yes. 

Senator  Donnell.  I  have  noted  that  that  is  4.1  percent  on  $8,000,- 
000,000.  Of  course,  the  higher  the  investment,  if  it  is  81/2  billion  it 
would  be  less  than  4  percent  probably. 
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Mr.  Beirne.  1  have  some  figures  here  on  the  earnings.  My  helper 
tells  me  you  have  to  deduct  a  depreciation  reserve  from  the  rate  base 
in  order  to  come  out  with  that  4  percent. 

Senator  Taft.  Mr.  Beirne,  doesn't  the  A.  T.  &  T.  have  all  sorts  of 
other  special  things  like  Western  Electric  and  various  patent  things? 
That  is  not  solely  telephone  investment  you  are  talking  about,  is  it? 

Mr.  Beirne.  No,  I  am  talking  about  total  A.  T.  &  T.  and  A.  T.  &  T. 
owns  99.6  percent  of  the  Western  Electric  Co.,  which  is  the  manu- 
facturer of  telephone  equipment ;  it  owns  Bell  Laboratories,  which  is 
the  research  branch ;  it  has  interests  in  television ;  it  has  interests  in 
the  sound  movies  and  things  of  that  kind. 

Senator  Taft.  I  understand. 

Mr,  Beirne.  Your  figure  and  mine  would  disagree,  Senator,  in  that 
the  $320,000,000—1  was  off  by  $8,000,000— amounts  to  5.8  percent. 

Senator  Donnell.  Mr.  Beirne,  if  the  Senator  will  indulge  me  for 
a  moment,  4  percent  of  $8,000,000,000  is  $320,000,000  and  4.1  percent 
of  $8,000,000,000  is  $328,000,000.    That  is  the  mathematics  of  it. 

Senator  Pepper.  Mr.  Beirne,  would  you  like  to  have  the  lady  assist- 
ing you  to  move  closer  ?     Would  there  be  any  objection  ? 

The  Chairman.  No. 

Senator  Pepper.  Move  right  up. 

Mr.  Beirne.  She  will  be  able  to  follow  the  Senator's  figures. 

Senator  Pepper.  What  I  want  to  get  back  to  is  the  threatened  strike. 
Would  that  strike  have  been  the  subject  of  the  injunction  power  con- 
ferred by  the  Taft-Hartley  law,  Mr.  Beirne,  in  your  opinion? 

Mr.  Beirne.  In  my  opinion  it  would. 

Senator  Pepper.  That  is,  it  is  very  easy  to  see  that  you  could  have 
regarded  the  interruption  of  telephone  service  throughout  the  country 
as  something  that  would  threaten  national  health  and  safety,  so  it 
would  have  put  the  people  of  the  country  to  great  inconvenience, 
even  if  it  didn't  affect  the  national  health  and  safety  if  the  ladies  had 
gone  out  on  strike  ? 

Mr.  Beirne.  I  think  it  would. 

Senator  Taft.  Would  the  Senator  yield  for  a  moment  ? 

Senator  Pepper.  Yes. 

Senator  Taft.  There  was  at  that  time  the  Smith-Connally  Act, 
under  which  the  President  could  have  sought  a  similar  injunction. 

Mr.  Beirne.  If  the  Smith-Connally  Act  was  on  the  books  at  that 
time. 

Senator  Pepper,  And  if  the  President  had  seized  the  properties. 
I  believe  it  would  have  required  seizure.  If  there  had  been  an  in- 
junction against  the  work  stoppage  and  the  papers  had  built  up  public 
opinion  against  the  ladies,  the  real  issue  would  have  been  whether 
they  should  continue  to  work  at  a  wage  that  was  below  a  subsistence 
wage  and  below  the  ability  of  the  company  to  pay  or  whether  they 
should  continue  to  work  under  unsatisfactory  conditions  and  where 
the  company  would  be  protected  in  refusing  to  pay  them  a  sustaining 
wage  and  one  it  could  have  afforded  to  pay. 

Mr.  Beirne.  I  believe  that  is  the  real  issue,  yes. 

Senator  Pepper.  And  yet  public  opinion  through  the  press  and 
through  the  management  and  its  propaganda  would  probably  have 
been  directed  at  these  unfaithful,  almost  unpatriotic  workers,  who 
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were  going  to  put  the  country  to  all  this  inconvenience  by  withhold- 
ing their  labor  from  their  employer. 

Mr.  Beirne.  I  believe  that  would  naturally  flow  from  the  use  of 
such  an  injunction. 

Senator  Pepper.  Do  you  advocate  a  law  which  would  prevent  work 
stoppages  upon  matters  that  would  affect  the  national  health  and 
safety  by  giving  the  President  of  tlie  United  States  the  power  in  such 
a  case  to  order  management  to  pay  the  wage  it  is  able  to  pay  and  should 
pay  as  a  means  of  preventing  work  stoppages  in  the  country  and 
allowing  uninterrupted  production  and  service? 

Mr.  Beirne.  If  I  understand  your  question  properly,  Senator,  I 
don't  believe  the  President  of  the  United  States  should  have  the  au- 
thority to  order  a  certain  wage  in  a  particular  dispute,  and  the  cor- 
ollary of  that  is  I  don't  believe  he  should  have  the  power  to  put  workers 
to  a  disadvantage  hj  telling  tliem  they  must  work  for  a  wage  with 
which  they  are  dissatisfied. 

Senator  Pepper.  You  do  believe,  do  you,  that  it  is  unfair  in  a  case 
where  there  is  a  reasonable  dispute  between  employee  and  employer  to 
use  the  Government's  power  only  on  one  side,  and  to  call  that  justice? 

Mr.  Beirne.  That  is  correct. 

Senator  Pepper.  And  that  is  what  the  Taft-Hartley  bill  did  ? 

Mr.  Beirne.  It  did. 

Senator  Taft.  Mr.  Chairman,  I  utterly  deny  that  the  Taft-Hartley 
bill  did  anything  of  the  kind.  If  prices  had  been  going  down  and 
wages  had  been  going  down,  it  could  have  been  a  great  handicap  to  the 
employer.  All  it  dicl  was  to  maintain  for  60  daj's  a  status  quo  until 
the  facts  could  be  made  public  by  the  President's  own  board. 

Senator  Pepper.  It  was  for  80  days.  All  it  did  was  furnish  80  days 
to  make  workers  continue  to  work  under  conditions  which  they  deemed 
unsatisfactory  after  the  failure  of  their  efforts  to  help  themselves 
without  giving  the  Government  any  authority  to  make  management 
during  that  period  meet  its  own  just  obligations  to  the  public  and  to 
those  workers.    That  is  really  what  it  did. 

Senator  Humphrey.  Will  the  Senator  yield  ? 

Senator  Pepper.  Yes. 

Senator  Humphrey.  I  just  want  to  ask  if  during  that  period  of  80 
days  all  cities  in  the  country  were  deeply  affected  by  the  telephone 
strike  as  it  was  commonly  called.  I  remember  in  my  city  the  difficul- 
ties that  we  had  during  the  time  out  at  Minneapolis.  During  the  pe- 
riod of  the  emergency  were  any  efforts  made  or  were  you  conscious 
of  any  efforts  being  made  by  management  to  prepare  the  way  for  the 
strike  that  was  to  ensue? 

Mr.  Beirne.  Efforts  were  made  for  many,  many  weeks  prior  to 
that  strike  by  the  management  and,  unfortunately,  our  own  members 
to  a  great  degree  helped  in  that  preparation  to  get  the  business  set 
up  for  a  strike. 

Some  of  the  efforts,  if  you  might  be  interested  in  that,  were  the  fill- 
ing up  of  the  commissary  with  food,  appealing  to  the  Red  Cross  in 
some  cases — and  the  telephone  workers  in  some  parts  of  this  country 
are  kind  of  mad  at  the  Red  Cross  because  they  stuck  their  nose  into 
the  picture,  unfortunately,  and  we  think  improperly,  in  supplying 
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cots  and  blankets  and  things  of  that  kind  for  strikebreakers  who  would 
live  in  the  building  while  they  gave  limited  service  to  the  public. 

Senator  Humpiikey.  I  w-ould  like  to  ask  another  question  on  that. 

Do  you  recall  also  letters  being  sent  out  promiscuously  to  people 
around  the  respective  States  urging  them  to  make  themselves  available 
as  switchboard  operators,  and  so  on,  in  case  of  a  strike  'i 

Mr.  Beirne.  Every  former  telephone  operator  whose  address  was 
known  by  the  company  w^as  contacted  and  offered,  I  don't  know  the 
exact  figure,  but  I  recall  it  was  a  very  attractive  amount  of  money,  to 
come  and  ^v'ork  during  this  emergency  period  of  the  strike. 

Ser.ator  Pepper.  Was  it  more  than  they  were  paying  their  regular 
workers  ? 

Mr.  Beirne.  Yes ;  and  I  might  go  a  step  further  to  say  that  it  would 
be  interesting  for  you  gentlemen  and  for  the  public  to  know  how  much 
they  had  to  pay  for  that  strike  because  this  is  the  true  fact.  It  is  the 
public  W'ho  pays  in  the  telephone  industry,  it  is  not  the  management,  it 
is  the  public  who  pays  in  the  rate  they  pay  as  subscribers  for  telephone 
service.  There  was  much  money  paid.  I  won't  try  to  quote  the  figure 
for  fear  of  being  wrong,  but  the  amount  of  money  that  was  paid  to 
strikebreakers  was  quite  large.  There  was  overtime-on-overtime-on- 
overtime  paid.  They  were  paid  for  sleeping.  They  were  paid  for 
eating.  They  were  paid  double  time,  triple  time  as  they  added  up  the 
hours  to  break  the  strike. 

Senator  Humphrey.  In  my  city  I  had  to  have  the  health  depart- 
ment, as  mayor  of  my  city,  go  to  the  telephone  company  and  protect 
the  health  standards  inside  the  building  in  view  of  the  practice  of 
bringing  people  in  to  run  the  telephone  system  at  that  time. 

Also  I  would  like  to  ask  this  question  because  I  think  this  is  pertinent 
to  these  extended  waiting  periods. 

Do  you  feel  that  a  waiting  period  of  60  or  80  days  works  tx)  the 
advantage  of  the  union  or  works  to  the  advantage  of  management  in 
an  economic  dispute  which  may  precipitate  itself  into  a  strike? 

Mr.  Beirne.  If  a  60-  or  80-day  period  was  forced,  if  a  60-  or  80-day 
waiting  period  was  forced,  it  could  work  to  nobody  else's  advantage 
but  the  company's  for  the  reason  that  the  minute  you  force  workers  to 
do  a  certain  thing  for  any  length  of  time,  and  in  this  case,  according  to 
your  suggestion,  they  would  be  forced  to  w^ork  during  this  waiting 
period,  it  immediately  puts  the  public  in  the  frame  of  mind  that  they 
must  be  wrong,  those  workers,  because  they  are  being  forced  to  work. 
In  our  business  more  than  in  any  other,  where  we  are  so  closely  con- 
nected with  the  public,  where  our  members  do  provide  such  capable 
and  dependable  public  service,  the  measure  of  public  opinion  w^orks 
more  against  us  than  it  does  in,  I  would  say.  almost  any  other  industry. 
It  works  immediately  against  us  in  these  waiting  periods.  It  does 
just  that. 

Senator  Pepper.  Right  on  that  point,  reference  was  made  here  a 
moment  ago  to  the  Smith-Connally  Act,  which  was  in  effect  prior  to 
the  Taft-Hartley  Act.  Is  it  not  a  fact  that  under  the  Smith-Connally 
Act  if  the  Government  seized  a  property,  that  was  the  subject  of 
seizure  under  that  act,  that  the  Government  had  the  authority  during 
the  time  the  Government  operated  that  property  to  fix  the  wages  of 
the  workers  and  the  working  conditLons  under  which  the  workers 
worked  ? 
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]Mr.  Beirne.  That  is  my  recollection  of  it.  My  recollection  of  it 
is  only  based  on  what  happened  in  the  mines  when  the  Secretary  of 
the  Interior  took  over. 

Senator  Pepper.  Is  it  not  a  fact  that  while  the  Secretary  oi  the 
Interior  was  operating  the  bitnminous-coal  mines  of  the  country, 
under  a  seizure  order  of  the  President,  he  did  improve  the  wages 
and  improve  the  working  conditions  and  initiate  welfare  provisions 
in  the  contracts  during  that  time? 

Mr.  Beirne.  That  is  my  recollection. 

Senator  Pepper.  But  under  the  Taft-Hartley  law  the  Government, 
although  the  Government  is  the  one  that  gets  the  injunction,  the 
Government  does  not  have  authority  to  raise  wages  during  the  time 
of  that  80  days,  does  it? 

]Mr.  Beirne.  Not  to  my  knowledge. 

Senator  Pepper.  And  it  doesn't  have  authority  to  improve  working 
conditions  during  that  time,  does  it? 

Mr.  Beirne.  Not  to  my  knowledge. 

Senator  Pepper.  Would  it  have  authority  during  that  time  to  put 
any  welfare  provisions  into  effect? 

Mr.  Beirne.  No. 

Senator  Pepper.  Or  to  vary  the  contracts  between  employer  and 
employee  ? 

Mr.  Beirne.  Not  as  I  understand  that  act. 

Senator  Humphrey.  Will  the  Senator  yield?  I  would  like  to  ask 
another  question  if  I  may. 

Senator  Pepper.  Yes. 

Senator  Humphrey.  This  strike  caused  us  possibly  as  much  per- 
sonal discomfort  in  municipal  and  community  life  throughout  the 
country  as  any,  and  the  fact  is  it  was  a  very  serious  matter.  I  would 
like  to  ask:  Do  you  feel  that  the  provisions  of  the  Tal't -Hartley  Act 
which  were  operative  at  the  time  of  the  strike  encouraged  collective 
bargaining  by  management  and  union,  or  discouraged  it? 

Mr.  Beirne.  I  can  only  say  what  our  own  experience  has  been  and 
best  cite  it  by  our  experience  in  the  last  10  months.  With  every  de- 
vice that  the  Taft-Hartley  Act  provided,  with  every  device  that  the 
management  used  that  we  were  able  to  recognize  as  a  device  which  was 
suggested  or  permitted  by  the  Taft-Hartley  Act  collective  bargaining 
has  been  stifled. 

I  hasten  to  say  and  I  proudly  say  that  of  all  the  workers  in  the 
United  States  the  telephone  workers  are  the  most  public-conscious 
group  you  will  find.  They  are  an  intelligent  group.  They  don't 
want  trouble.  They  go  to  great  lengths  to  avoid  it.  They  don't  like 
lawsuits.  They  don't  like  being  in  courts.  They  are  to  me  something 
maybe  a  little  above  the  average  American.  They  don't  like  strikes, 
the}'  don't  want  strikes,  they  go  to  great  lengths  to  get  away  from 
them. 

This  past  contract  year  of  ours  when  other  industries  were  given 
increases,  we  had  telephone  workers  still  being  denied  them.  We  could 
strike,  I  suppose,  if  it  weren't  for  the  fact  that  we  have  something 
which  the  Taft-Hartley  Act  didn't  take  into  account,  according  to  our 
attorneys,  and  that  is  a  long-term  contract.  We  wanted  long-term 
peace.     We  signed  in  some  instance  3-year  contracts  with  wage  re- 
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openers  every  12  months.  AVe  had  certain  rules  which  permitted  these 
reopenings. 

Of  course,  as  I  have  been  advised  by  our  attorneys,  the  Taft- 
Hartley  Act  sort  of  effectively  barred  our  members  from  going  on 
strikes  for  wages.  Xow  our  members  don't  want  to  go  on  strike  any- 
way. Sometimes  they  are  forced,  however,  as  a  result  of  an  adamant 
management  to  consider  that  weapon. 

"When  they  are  forced  to  consider  it  and  find  a  law  has  taken  it  away, 
and  the  management  knows  that,  then  there  is  no  desire  on  the  part  of 
management  to  reach  an  agreement  with  the  result — and  most  of  you 
gentlemen  come  from  States  where  he  have  had  difficulties  in  bargain- 
ing, where  in  some  States  we  still  are  having  trouble  as  in  the  nine 
Southeastern  States — that  we  have  gone  for  10  months  without  a  wage 
increase  and  talking  about  wages  maybe  once  or  twice  a  week  trying  to 
reach  an  agi^eement,  but  there  is  no  reason  and  there  is  really  no  desire 
for  management  to  reach  an  agreement  because  nothing  .can  happen 
to  them.  They  are  protected  by  law  and  by  con.tract  from  having  any 
difficulty  with  their  employees. 

The  result  is  we  are  working  in  February  of  1949  at  a  rate  which 
should  have  been  changed  in  'Slay  of  1948.  We  still  haven't  got  what 
has  been  commonly  called  the  third-round  increase  yet.  We  lay  it 
specifically  to  maybe  one  of  the  things  the  framers  of  the  act  over- 
looked, a  weakness  of  that  act.  which  prevented  us  pretty  effectively 
from  using  our  economic  strength  if  we  decided  that  was  the  thing 
to  do. 

Senator  Pepper.  You  have  a  3-year  contract :  you  have  to  wait  until 
60  days  before  its  expiration  to  give  notice,  do  you  not,  or  could  you 
give  notice  at  any  time  ? 

Mr.  BEIR^^:.  We  have  a  3-year  contract  with  wage  reopeners  at  12- 
month  intervals,  with  the  60-day  notice  to  the  management.  30  days 
of  which  is  really  for  notice  and  30  days  of  which  is  spent  in  bargain- 
ing.   We  mu^r  reach  an  agreement  in  the  60-day  period. 

Tlie  Taft-Hartley  Act  has  machinery  set  up  for  those  notifi-cations 
to  the  Government  in  order  to  go  on  strike.  That  act  can  be  used 
against  any  person  who  might  exercise  his  privilege  to  strike,  and  he 
nVight  be  disciplined  by  being  fired  and  again,  remembering  the  type 
of  people  our  members  are,  none  of  our  people  and  none  of  the  officers 
of  this  union  would  want  to  suggest  to  any  single  man,  woman,  or 
child  who  might  be  a  member  of  our  union  that  they  should  be  exposed 
to  the  loss  of  gainful  employment  in  the  field  they  have  chosen. 

Tliat  is  especially  true  when  yoti  consider  some  of  our  members  are 
reaching  retirement  age  and  they,  above  others,  would  be  picked  out 
by  this  company  to  be  disciplined  and  that  would  again  be  another 
thing  to  destroy  unionization  because  that  particular  person  would 
always  be  the  one  to  whom  others  would  point  and  say.  "If  you  belong 
to  a  union,  you  will  get  fired  the  way  John  Brown  did.  who  was  within 
5  or  6  months  of  getting  a  pension." 

Senator  Pepper.  Mr.  Beirne,  from  your  experience,  how  long  have 
you  been  president  of  your  union  ? 

Mr.  Beirne.  I  have  been  president  of  the  CWA  since  it  was  founded. 
The  CWA  is  the  successor  to  the  Xational  Federation  of  Telephone 
Workers,  which  was  founded  in  1939.     I  became  president  of  it  in 
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1942.  Prior  to  that  time  I  was  vice  president  of  the  Xational  Feder- 
ation of  Telephone  Workei-s. 

Senator  Pepper.  You  held  your  presidency  under  the  Wagner  Act 
and  Tou  have  held  it  under  the  Taft-Hartley  Act  ? 

Mr.  Beirxe.  That  is  correct. 

Senator  Pepper.  AViil  you  tell  us  whether  you  have  noticed  am'  dif- 
ference on  the  part  of  management  in  its  attitude  toward  the  workers 
since  the  Taft-Hartley  Act  has  been  in  effect  as  compared  to  the  time 
when  the  Wagner  Act  was  in  effect,  and  whether  you  noticed  any 
change  in  the  feeling  of  the  employees  abotit  the  law.  about  their 
rights,  and  about  the  attitude  of  their  Government  and  their  coimtry 
toward  them  I 

Mr.  Beirxe.  We  have  very  definitely  seen  a  change.  The  change 
might  be  caused  by  management's  use  of  some  of  the  provisions  of  the 
Taft-Hartley  Act  maybe  a  little  before  some  of  the  other  employers 
used  some  of  those  provisions.  I  am  one  of  those  who  believe  that  the 
employers  of  the  country  more  or  less  ganged  tip  and  decided  not  to 
use  all  the  provisions  of  the  Taft-Hartley  Act  so  that  the  pill  would 
be  more  palatable,  as  you  got  put  back  in  line,  let  us  say.  if  "line'*  it 
could  be  called,  by  this  act. 

In  other  words,  feed  the  patient  little  by  little  and  you  can  dope  him 
into  sleepiness  and  then  he  is  not  mad  at  what  really  can  cause  his 
whole  manner  of  life,  his  relationship  with  his  fellow  employees  to 
undergo  a  violent  change.  !Maybe  because  we  happened  to  be  in  a  situ- 
ation Avith  a  management  which  started  to  flood  people  with  literature 
on  the  relative  merits  or  demerits  of  a  union  ship  or  the  relative  merits 
or  demerits  of  belonging  to  a  union  or  their  position  insofar  as 
employees  are  concerned,  who  wished  to  belong  to  imions:  maybe 
because  of  that  we  felt  the  impact  more  quicklv.  It  came  under  the 
Taft-Hartley  Act. 

Senator  Pepper.  Xow.  about  the  employees. 

Mr.  Beirx'e.  I  won't  profess  to  be  one  to  say  I  ha^e  talked  to  every 
one  of  the  280.000  people  whom  I  represent.  I  am  one.  however,  who 
has  been,  within  the  last  2  years,  in  at  least  30  States  in  which  we 
operate,  and  have  talked  to  members  about  the  Taft-Hartley  Act. 
Y(m  will  recall  that  newspaj^ers  carried  some  story  for  some  time  that 
the  Taft-Hartley  Act  wasn't  bad.  it  was  just  that  the  labor  leaders 
didn't  like  it. 

I  don't  consider  myself  in  the  class  of  a  labor  leader  where  the  term 
is  used  in  a  derogatory  sense.  I  try  to  do  a  job  for  the  people  I  repre- 
sent, not  being  afraid  to  face  head-on  any  issue  that  comes  up.  They 
wanted  to  know  what  was  wrong  with  the  Taft-Hartley  Act.  They 
were  in  doubt.  They  hadn't  been  able  to  receive  the  medium  of  news 
transmission  which  would  tell  the  story  of  the  Taft-Hartley  Act. 

They  don't  have,  as  you  well  realize,  the  access  to  information  that 
vou  have  or  that  I  might  have,  vours  being  orreater  than  mine,  mine 
being  greater  than  theii's.  They,  of  course,  can  only  go  by  what  might 
be  fed  to  them.  And  those  things  which  were  getting  information 
across  to  the  people  of  the  United  States  carried  the  story  almost 
totally  that  this  tiling  was  good,  just  that  is  wasn't  understood,  it  was 
because  leaders  were  afraid  that  they  might  lose  their  jobs,  and  that 
kind  of  stuff. 
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I  am  happy  to  say  I  repi^eseiit  workers  who  have  set  up  for  them- 
selves a  democratic  union.  I  nuist  stand  for  election  every  two  years. 
The  members  vote  for  me.  If  I  don't  do  a  job  for  them,  somebody 
else  will  take  my  place.  I  am  not  in  that  category  of  someone  who 
has  a  job  for  life  or  any  lono-  period  of  time.  I  must  produce  and 
must  know  something  about  what  I  am  talking. 

When  tlie  question  of  the  Taft-Hartley  Act  was  pointed  out  to  us, 
Ave  gave  the  instances  of  where  it  had  worked  against  us  in  particular 
places.  I  can't  remember  all  of  these  places  right  now.  They  would 
be  something  that  I  would  have  to  think  about,  but  I  could  cite 
them  and  list  them. 

We  listed  our  reasons,  one,  two,  three,  four,  five,  why  it  was  bad 
and  gave  it  to  members  for  them  to  cogitate  on,  let  them  think  for 
themselves  wliether  it  was  wrong  or  right.  I  think  our  members, 
together  with  others,  thought  it  was  wrong  some  2  months  ago. 

Senator  Pepper.  That  is  all. 

Senator  Morse.  Mr,  Chairman.  I  simply  wish  to  say  that  for  the 
first  part  of  the  afternoon  I  had  to  attend  conferences  of  both  the 
Navy  and  the  Maritime  Commission  on  behalf  of  certain  problems, 
and  I  understand  that  in  my  absence  Senator  Pepper  asked  a  ques- 
tion, and  Mr.  Beirne  preferred  to  have  it  answered  after  I  return. 

I  should  be  very  glad  to  have  the  question  restated  and  answered. 

Mr.  Beirne.  I  answered  the  question  when  you  were  absent.  Sen- 
ator Morse,  and  I  guess  I  was  misunderstood,  and  when  I  used  your 
name,  I  said  that  I  would  be  glad  to  answer  this  one  when  Senator 
Morse  was  out.     It  has  to  do  with  the  Conciliation  Service. 

Senator  Taft.  Mr.  Beirne,  you  spent  a  good  deal  of  your  statement 
in  dealing  with  this  question,  your  dispute  v/ith  the  A.  T.  &  T.,  as 
to  whether  you  would  deal  on  a  national  basis  or  a  local  basis.  There 
is  not  anything  in  the  Taft-Hartley  law  tliat  in  any  way  changes  the 
situation  from  that  which  existed  before;  is  there? 

Mr.  Beirne.  Oh,  no ;  there  is  not.  Senator  Ball,  who  was  the  head 
of  one  of  your  subcommittees,  when  he  listened  to  our  testimony  about 
bargaining  as  it  took  place  even  under  the  Taft-Hartley  law,  agreed 
with  me,  and  it  is  in  the  record,  that  we  should  bargain  with  the 
A.  T.  &  T. 

I  came  here  before  this  committee  today,  and  offered  a  suggestion, 
which  to  us  would  strengthen  S.  249. 

Now,  that  is  a  definite  recommendation  and  suggestion.  I  think 
it  is  constructive.  We  approached  it  tkat  way;  that  this  is  one  thing 
that  would  make  S.  249  strong,  and  we  said  the  same  thing  under 
Taft-Hartley,  and  Senator  Ball  agreed  with  us  that  we  should  bargain 
with  A.  T.  &  T. 

Senator  Taft.  But,  in  general,  the  committee  2  years  ago  turned 
down  any  effort  to  regulate  this  question — the  committee  and  the 
Senate — the  regulation  of  this  question  of  whether  you  deal  on  a  local 
basis  or  on  a  national  basis,  or  on  a  unit -employer  basis,  or  an  in- 
dustry basis.  And  Ave  left  that,  as  far  as  there  is  any  discretion,  to 
the  National  Labor  Relations  Board ;  did  Ave  not  ? 

Mr.  Beirne.  No;  that  is  one  thing  I  did  not  think  of.  Under  Taft- 
Hartley,  you  definitely  did  not  put  a  prohibition;  but  you  certainly 
said  hoAV  you  felt  about  industry-wide  bai-gaining. 

Senator  Taft.  How  ? 
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iNIr.  Beirxe.  By  puttiiio-  on.t  a  proliibition 

Senator  Taft.  Certainly  not. 

Mr.  Beirne.  Against  it. 

Senator  Taft.  Certainly  not. 

Mr.  Beirne.  Bnt  yon  had  the  qnestion  before  yon  of  industry-wide 
bar<Taining,  and  it  was  in  that  particular  vein  that  I  approached 
Senator  Ball  and  his  subcommittee  to  talk  about  industry-wide  bar- 
gaining-. There  was  gre;it  talk  about  putting  a  ban  on  industry-wide 
bargaining. 

We  wanted  to  come  and  suggest  that  it  would  be  helpful  in  some 
instances,  and  I  do  not  know  whether  there  would  be  another  instance 
such  as  ours,  but  in  some  instances  industry-wide  bargaining  would 
be  helpful.    And  the  Senate  saw  fit  not  to  do  anything  about  it. 

Senator  Taft.  And  in  some  instances  it  was  alleged  that  it  gives 
such  a  complete  monopoly  to  a  labor  union  that  controls  every  worker 
that  it  makes  it  dangerous  to  the  public  welfare.  But  the  Taft- 
Hartley  Act  was  to  leave  it  just  as  it  was  before;  isn't  that  so,  from 
a  legal  standpoint? 

Mr.  Beirne.  I  would  not  want  to  answer  it  from  a  legal  standpoint 
because  I  am  no  lawyer.  You  see,  something  else  goes  into  collective 
bargaining  other  than  these  legalities.  It  is  a  certain  psychological 
factor  that  causes  people  to  meet  and  to  disagree  and  to  agree.  The 
psychological  factor  against  this  was:  You  are  talking  against  in- 
dustry-wide bargaining  during  the  clays  that  Taft-Hartley  was  in 
the  process  of  being  written. 

Senator  Taft.  Oh,  yes;  there  was  a  lot  of  talk,  but  then  the  Con- 
gress and  the  Senate  turned  down  an  effort  to  interfere  with  it  in  any 
way.  Consequently,  I  hardly  see  how  it  bears  on  the  question  of 
repealing  the  Taft-Hartley  Act. 

Senator  Humphrey.  May  I  ask  a  question? 

Senator  Taft.  Yes. 

Senator  Humphrey.  Did  not  the  prohibition  against  the  secondary 
boycott  have  something  to  do  with  your  effectiveness  as  a  labor  move- 
ment? 

Mr.  Beirne.  That  is  right. 

Senator  Taft.  The  question  is  irrelevant  to  that  which  I  am  asking. 

Mr.  Beirne.  I  would  like  to  comment  on  what  the  Senator  asked  me. 

Senator  Tait.  I  will  get  to  the  secondary  boycott,  if  you  do  not 
mind,  if  we  can  do  it  in  an  orderl}^  fashion. 

Mr.  Beirne,  I  say,  we  are  jumping  on  something,  and  I  get  lost 
in  this  jumping  around.    You  were  on  the  question  of 

Senator  Taft.  We  have  disposed  of  the  question  of  national  bar- 
gaining. It  has  no  issue  in  the  present  question  of  repealing  the 
Taft-Hartley  law,  as  far  as  I  can  see. 

Mr.  Beirne.  It  has,  to  this  extent,  that  I  am  appearing  before  this 
committee  today  to  urge  that  in  S.  li-i;),  v^liich  is  part  of  this  move- 
ment that  includes  the  repeal  of  Taft-Hartley,  I  am  trying  to  urge 
this  committee  once  more  to  give  serious  consideration  to  a  con- 
structive suggestion,  or  a  suggestion  we  think  is  constructive,  that 
might  help  collective  bargaining  in  industries  such  as  the  telephone 
industry. 

Senator  Taft.  And  that  is  what? 
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Mr.  Beirne.  That  is  empowering  the  Emergency  Board  that  might 
be  set  up  and  that  can  make  recommendations,  a  matter  which,  inci- 
dentally, we  have  been  urging  for  years  before  the  Congress  of  the 
United  States,  to  make  recommendations  after  finding  their  facts,  and 
we  urge  that  that  Board  be  given  the  authority  to  make  parties  to  a 
dispute  anyone  who,  in  the  judgment  of  that  Board,  it  feels  can  be  of 
assistance  in  resolving  the  dispute;  and  in  our  case  it  would  be, 
Senator,  to  bring  in  the  owner. 

Senator  Taft.  Well,  the  Emergency  Board  under  this  act,  under 
the  Thomas  Act,  the  Taft-Hartley  Act  also,  has  power  to  bring 
in  the  owner  and  cross-examine  him  and  get  his  position.  The  Board 
neither  under  the  Taft-Hartley  Act  nor  under  the  Thomas  bill  has 
any  authority  except  to  make  recommendations,  so  there  is  no  legal 
compulsion  involved  under  any  circumstances. 

Mr.  Beirne.  Under  the  Taft-Hartley  Act,  you  did  not  have  this 
kind  of  provision.  In  the  Thomas  Act,  we  are  asking  that  you 
strengthen  it. 

Senator  Taft.  Well,  that  is  a  reasonable  request. 

Mr.  Beirne.  By  increasing  the  powers  of  the  Emergency  Board. 

Senator  Taft.  The  only  difference  in  the  Taft-Hartley  Act  is  that 
tlie  Board  found  the  fact,  and  in  the  Thomas  Act  it  can  go  on  and 
make  recoimnendations  which,  ])ersonally,  I  have  no  objection  to. 

]Mr.  Beirne.  That  is  a  great  difference. 

Senator  Taft.  But  there  was  a  considerable  dissent  from  labor 
))eople  themselves;  in  fact,  the  statement  filed  this  morning  by  the 
CTO  said  that,  reluctantly  and  against  their  position  of  2  years  ago, 
they  were  now  willing  to  consent  to  a  board  which  made  recommenda- 
tions, so  that  that  was  no  prolabor  or  antilabor  question  at  all.  It 
was  a  question  of  trying  to  get  the  right  kind  of  board  most  likely  to 
get  peace. 

Mr.  Beirne,  you  dealt  with  this  GO-day  question.  Of  course,  the 
Taft-Hartley  Act  provides  that  when  a  contract  is  about  to  expire, 
(50  days"  notice  of  the  intention  of  either  party  to  open  it  and  deal  with 
it  must  be  given. 

Now,  looking  at  the  complete  end  of  the  contract,  and  skipping  this 
■opening  period,  do  you  not  think  it  is  a  desirable  thing  that  there 
should  be  60  days'  notice  The  act,  as  I  recollect,  does  this:  If  you 
do  not  give  60  days'  notice  before  the  end  of  the  contract,  if  you 
overlook  it  or  run  10  days  over,  then  it  simply  means  that  the  con- 
tract is  automatically  extended  10  daj^s,  so  that  there  may  still  be 
60  days  for  bargaining.  Do  you  see  any  particular  objection  to  that 
kind  of  provision,  apart  from  tliis  question  that  has  arisen  (without 
our  intention  certainly)  about  the  period  of  reopening  a  contract  in 
the  middel? 

Mr.  Beirne.  Only  this:  Again  it  would  not  operate  just  that  way, 
because  some  contracts  might  run  for  a  period  of  time  and  auto- 
matically renew  themselves  the  whole  year  if  certain  things  are  not 
done.     You  have  that  kind  of  contract. 

In  other  words,  the  parties  agree  to  give  X  number  of  days'  notice, 
one  to  the  other,  if  they  have  an  instance  of  amending  or  changing  or 
modifvinij  the  contract. 
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If.  however,  no  notice  is  given  X  number  of  days  before  tlie  termina- 
tion date,  the  contract  Avill  automatically  renew  itself  for  a  year  or 
for  -2  years,  or  3  years,  whatever  the  provision  might  be. 

Senator  Taft.  Well,  there  is  no  negotiation  because  the  agreement, 
according  to  the  agreement  of  the  parties,  renews  itself,  and  there  is 
nothing  to  renegotiate. 

Mr.  Beirne.  Well,  I  just  mention  that  this  would  not  be  automatic. 
There  is  another  contract  that  might  be  in  a  different  position. 

Senator  Taft.  The  difficulty  is,  Wliat  if  the  contract  runs  for  2 
years,  but  provides  that  in  the  middle  of  that  contract  the  wage  ques- 
tion may  be  reopened,  just  the  one  wage  question?  In  applying  it  to 
that,  the  courts  have  construed  this  thing  to  say  that  you  have  to  give 
6(J  days"  notice,  and  then  you  can't  strike  until  GO  days  after  the  end, 
or  until  the  end  of  the  final  contract  itself.  I  doubt  the  justification 
of  that  interpretation;  but,  in  any  event,  the  amendments  recom- 
mended by  the  Joint  Committee  on  the  Taft-Hartley  Bill  take  care 
of  the  situation  and  make  it  prefectly  clear  that  that  60-day  provision 
operates  in  the  middle  of  a  contract  just  exactly  as  it  does  at  the  end. 

If  that  is  not  do]ie,  does  it  not  remove  j^our  objection  to  the  60-day 
])rovision  {' 

Mr.  Beirne.  If  that  were  done,  it  might.  I  would  not  want  to  say 
it  will  or  it  will  not,  because  again  you  might  get  into  some  of  this 
language  which  ma^^  or  may  not  really  be  clear  on  the  point. 

I  v.ou.ld  have  to  see  in  front  of  me  something.  I  would  w^ant  to 
sit  down  with  an  attorney  wdio  is  engaged  for  that  purpose  and  see 
just  how  this  would  act ;  and,  if  we  get  on  the  assumption  merry-go- 
roimd,  I  get  lost.     I  am  not  good  at  that  at  all. 

So.  I  can  only  say  that  the  Taft-Hartley  Act.  as  it  now  is,  caused 
this  trouble.     Now,  if  you  say,  assume  we  do  something  to  it 

Senator  Taft,  Well,  these  amendments  are  recommended  in  tlie 
report  of  the  joint  committee,  and  I  do  not  want  to  make  this  an  un- 
qualified assertion,  but  my  understanding  is  that  the  language  of  the 
amendment  recommended  by  the  joint  committee  was  suggested  by 
your  attorney. 

Mr.  Beirne.  That  is  correct.  I  knew  you  were  coming  to  that,  and 
that  is  why  I  said  we  would  like  to  see  the  language  again.  That  is 
correct.      [Laughter.] 

Senator  Taft.  Well.  I  am  sure  we  can  agree  on  the  language.  That 
is  just  what  I  wanted  to  get  on  that  question,  to  get  that  understanding- 
cleared  up  about  this  60-day  provision,  and  the  prevention  of  a  strike. 

Mt'.  Beirne,  in  your  general  indictment  of  the  Taft-Hartley  law. 
then,  apart  from  these  two  things  that  I  have  been  talking  about, 
national  bargaining  and  this  60-day  business,  there  are  two  other 
things  which  apparently  you  say  have  discouraged  or  weakened  your 
position.     The  first  is  the  question  of  free  speech  to  the  employers. 

You  say  that  employers  have  circularized  your  workers,  pointing 
out  to  them  the  advantages  of  an  open  shop.  Do  you  really  think 
that  (  ongress  should  limit  the  right  of  employers  or  the  right  of 
unions  or  anybody  else  to  conduct  such  propaganda  as  they  wish  ? 
Isn't  that  a  real  denial  of  the  whole  spirit  of  the  Constitution  ( 
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Mr.  Beirne.  I  think  I  prefaced  my  remarks  on  that  particular 
thin^  by  saying  that  we  Avere  getting  into  a  theory ;  that  I  could  find 
no  fault  with  anyone  who  advocates  free  speech.     I  believe  in  it. 

Senator  Taft.  Now,  the  provisions  of  the  Taft-Hartley  Act 

Mr.  Beikxe.  AAlien  you  take  my  position  on  that,  and  when  I  tell 
you  of  something  that  happened  in  collective  bargaining.  I  am  not 
presuming  to  say,  nor  did  I  suggest  that  this  would  be  the  thing 
that  would  take  care  of  it,  but  basically  what  brought  that  about  was 
the  emphasis  on  this  free  speech  that  was  given  in  the  Taft-Hartley 
Act,  which,  I  think,  was  there  in  the  Wagner  Act.  too. 

Senator  Taft.  Well,  the  provision  of  the  Taft-Hartley  Act  you 
said  that  in  some  way  discouraged — they  were  afraid  the  company 
would  treat  them  improperly,  of  course — the  part  of  the  Taft-Hartley 
Act  which  applies,  says — 

The  expressing  of  any  views,  argument,  or  opinion,  or  the  dissemination  thereof, 
whether  in  written,  printed,  graphic,  or  visual  form,  sliall  not  constitute  or  be 
evidence  of  an  unfair  labor  practice  under  any  of  the  provisions  of  this  Act, 
if  such  expression  contains  no  threat  of  reprisal  or  force  or  promise  of  benefit. 

So  that  if  the  Board  finds  that  it  contains  any  promise  of  benefit 
it  is  forbidden,  as  it  is  an  unfair  labor  practice. 

We  tried  to  protect — -we  tried  to  make  it  clear  that  all  that  is 
authorized  is  straight  propaganda. 

You  refer  to  its  effect  on  closed  shop  electioi\s.  Of  course  a  closed 
shop  election  is  secret,  it  is  a  secret  election,  isn't  it '. 

Mr.  Beirne.  That  is  right. 

Senator  Taft.  Union  shop  elections  have  been  secret  elections,  the 
ones  that  you  have  conducted,  bv  secret  ballot? 

Mr.  Beirne.  Conducted  by  the  NLRB. 

Senator  Taft.  So  that  no  employer  can  tell  hoAv  any  })articular 
employee  voted. 

Senator  HuMriiKKV.  Will  the  Senator  yield? 

Senator  TAn\  Yes. 

Senator  Humpiirily,  I  would  like  to  find  out,  just  as  a  point  of 
information,  let  us  assume  that  one  of  the  subsidiary  companies  of 
the  A.  T.  &  T.,  or  one  of  the  local  telephone  oompanies,  condu'i:ts  a 
very  extensive  "free-speech"  campaign  amongst  its  workers. 

For  example,  we  have  all  seen  the  very  elaborate  three-  or  four- 
colored  pamphlets  on  a  nice  enameled  paper  sent  out  through  the  mail. 
Not  only  were  they  generously  provided  for  public  meetings,  they 
Avould  be  proA'ided  for  any  kind  of  gathering  where  people  might 
come  together,  particularly  during  a  strike  situation. 

Now,  I.  for  one,  think  it  is  the  right  of  anybody  to  have  the  right 
of  free  speech.  The  question  I  want  to  ask  is.  How  are  those  paid  for  ? 
Are  those  something  which  come  out  of  the  advertising  accounts,  do 
those  come  out  of  the  advertising  account  which  is  an  income-tax 
deductible  item,  or  are  those  paid  for  out  of  the  salaries  of  the  workers 
Avho  Avould  have  to  pay  for  it?  Do  they  come  out  of  the  salaries  of 
management,  of  the  administrative  staff?  It  is  not  free  speech,  it 
is  not  freedom,  it  is  not  equality  if  they  can  dip  doAvn  into  the  hundreds 
and  hundreds  of  millions  of  dollars  of  gross  revenue  in  the  company 
and  promiscuously  put  out  all  kinds  of  literature  and  charge  it  off  to 
advertising. 
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I  notice  that  the  A.  T.  &  T.  spent  $15,000,000  last  year  in  advertis- 
ing. Now,  they  need  to  advertise  just  like  I  need  to  stand  on  my  head. 
They  do  not  have  any  competition. 

I  "like  their  ads,  and  I  like  their  radio  programs.  I  am  grateful  for 
that.  But  I  wondered  if  you  had  any  information  on  whether  or  not 
these  ads,  these  letters,  are  paid  for  by,  let  us  say,  the  chairman  of  the 
board  of  A.  T.  &  T.,  and  I  think  he  made — I  have  a  little  information 
here  about  Mr.  Gilford,  for  exemple  who,  in  1947,  had  a  remuneration 
from  the  Bell  Telephone  System  of  $209,750. 

I  think  lie  could  afford  a  few  letters.  I  wondered  if  he  pays  for 
them,  or  whether  they  came  out  of  the  operating  revenues  of  the  com- 
pany. 

Mr.  Beirne.  The  answer  is  they  came  out  of  operating  revenues, 
and  they  come  out  of  different  accounts,  depending  on  what  particular 
activity  it  is. 

You  go  to  an  '"open  house"  that  sometimes  is  held  by  the  telephone 
company  when  they  want  the  public  to  come  down  and  see  the  equip- 
ment which  the  girls  work,  and  want  them  to  come  in  and  see  the 
beautiful  surroundings  that  have  been  provided  for  the  "open  house" 
period  for  our  girls  to  work  in.  That  may  come  out  of  a  different 
account  than  does  the  advertising  which  takes  place  on  the  radio  or 
the  newspapers. 

Senator  Humphrey.  Did  you  see  those  full-page  ads  that  were  in 
the  newspapers  ? 

Mr.  Beirne.  I  did. 

Senator  Humphrey.  Do  you  think  those  ads  were  paid  for  by  pass- 
ing the  hat  among  tlie  officers  of  the  company  ? 

Mr.  Beirne.  I  know  they  were  not. 

Senator  Hujiphrey.  I  want  to  bring  this  up  because  this  is  exactly 
wliat  is  inherent  in  the  Taft-Hartley  law  Avhen  we  are  talking  every- 
body beirig  for  free  speecli.  But  is  this  what  vre  mean,  in  the  true 
meaning  of  the  woid  ''free  speech,"  when  we  have  workers  who  av- 
erage $37  or  $40  a  week  who  are  trying  to  get  into  competition  against 
a  corporation  that  made  $350,000.00r),  is  it  net,  last  year?  That  does 
not  include  some  of  the  other  fancy  income-tax  devices  that  are  well 
known  to  people  who  get  into  those  high  brackets.  Is  that  what  we 
mean,  Sen.ator,  when  we  talk  about  free  speech?  Do  yon  call  that 
free  speech? 

Senator  Taft.  I  call  it  free  speech. 

Senator  Humphrey.  I  call  it  expensive  speech. 

Senator  Taft.  I  do  not  think  for  a  moment  3^ou  can  stop  propa- 
ganda. I  do  not  see  where  you  are  going  to  di'aw  tlie  line.  Where 
would  you  dravr  the  line,  Mr.  Beirne?  What  kind  of  propaganda 
would  you  prohibit  ? 

Mr.  Beirne.  I  vrould  try  to  make  a  comment  on  it.  It  might  not  be 
worth  much,  but  I  Avotild  like  for  yon  to  come  with  me  to  the  atmos- 
phere, the  kind  of  life,  the  surroundings,  the  kind  of  relationships 
with  a  fellow-worker,  the  aims  and  the  ambitions  of  a  worker  who 
gets  $37  or  $40  a  week. 

I  want  you  to  come  with  me  to  his  level  in  society,  to  his  manner 
of  thinking  and  approaching  a  problem,  and  I  want  you  to  be  work- 
ing with  me  for  Bell  System  companies  at  X  number  of  cents  per 
hour. 
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I  want  you  to  know,  witli  me,  tliat  in  tlip  newspapers  the  economists 
say  we  may  have  a  depression.  How  do  they  tieat  you  in  this  com- 
pany when  there  is  a  depression?  Well,  during  the  last  depression 
they  laid  off  someAvhere  around  185,000  of  them. 

I  want  you  to  be  with  me,  and  as  we  worked  on  a  pretty  difficult 
job,  and  to  be  ambitious  to  get  ahead  in  the  company,  to  get  on  the 
higher  skilled  job.  maybe  to  become  a  supervisor,  maybe  to  swallow 
the  propaganda  that  has  been  fed  to  the  employees  and  to  the  public  for 
75  years,  that  everyone  in  the  Bell  System,  at  the  top  or  at  the  bottom, 
started  in  the  Bell  System  as  an  employee:  that  there  were  no  favorite 
sons,  that  there  were  no  cousins,  that  there  were  no  l)rothers.  Every 
man  can  progress  according  to  his  owni  talents.  That  is  the  kind  of 
projiaganda  which  has  been  fed,  which  points  out  that  Leroy  Wilson, 
the  present  president  of  A.  T.  &  T.  is  a  young  man,  leaving  in  your 
mind  and  in  my  mind,  as  we  work  togetlier,  the  impression  that  young 
men  can  get  to  be  the  head  of  A.  T.  &  T. ;  that  he  started  as  a  humble 
clerk;  that  he  was  a  newspaper  boy  before  he  came  into  the  telephone 
industry;  that  he  came  in  on  sheer  merit,  and  you  and  I  are  working 
together,  that  we  have  ambitions  and  aspirations  which  desire  to  lift 
up  ourselves  and  our  families  from  whatever  standai-ds  you  and  I 
haA^e,  and  then  your  boss  and  my  l>oss  tells  us,  "If  you  want  to  do 
something  you  can,  but  this  is  what  we  think." 

Now,  the  money  is  over  on  their  side  of  the  table.  Ambition  takes 
us  that  way,  or  it  takes  us  up  to  the  higliest  skill,  and  you  know,  you 
have  worked,  you  have  seen  others  who  worked  with  you,  receive  the 
wrath  of  a  boss,  and  you  won't  want  to  offend  that  boss,  l)ecause  you 
will  want  to  get  ahead. 

Now,  you  will  have  to  come  Avith  me  and  be  one  of  tliose  workers. 

Senator  Taft.  I  am  delighted  to  come  with  you,  but  the  propaganda 
they  present  is  perfectly  log-'ical  propaganda,  one  which  is,  I  think, 
something  that  they  could  do  well  to  employ  you  to  put  over,  because 
you  do  it  more  effectively  than  they  do.  [Laughter.]  But  certainly 
it  is  a  point  of  Adew  which  the  Avorkers  are  entitled  to  have  presented 
to  them,  and  you  can  present  the  other  points  of  vieAv,  as  you  no 
doubt  do  in  all  your  literature  Avhich  you  give  your  Avorkers,  and 
you  say  they  are  people  of  high  intelligence.  Let  them  choose  betAveen 
the  arguments  that  are  presented  to  them. 

I  cannot  see  Iioav  you  can  ask  the  Government  to  come  in  and 
say,  "Here  is  something  you  cannot  say;  here  is  something  you  cannot 
say.  Here  j^ou  cannot  open  your  mouth;  you  cannot  present  this 
argument  to  these  people  at  all,"  AA'hich  Avas  the  argument  before  the 
Taft-Hartley  law. 

Mr.  Beirne.  No;  but  my  point  is  that  all  those  things  I  said  Avere 
said  during  the  Wagner  Act.  I  said  they  Avere  said  for  75  years. 
The  Wagner  Act  did  not  take  aAvay  that  free  speech,  but  the  Taft- 
Hartley  gaA'e  them  another  little  thing  to  bat  the  little  man  on  the 
head  Avitli. 

Senator  Taft.  Well,  it  Avas  very  I'ittle 

Mr.  Beirne.  It  put  fear  in  his  heart. 

Senator  Taft.  Well,  if  that  was  illegal  under  the  Wagner  Act, 
then  the  Taft-Hartley  Act  did  not  change  it. 

The  Board  often  held,  as  I  recollect  in  our  previous  testimony  Avhere 
Mr.  ^Madden  testified  before  tJiis  connnittee  Avhen  he  Avas  chairman. 
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the  Board  ]io]d  that  the  eiiiployer  eoiikl  not  say  in  tlie  paper  that  the 
leader  of  an  organizing-  nnion  was  a  Communist,  when  the  fact  was 
that  he  was  a  Communist.  They  hekl  tliat  'it  was  a  threat,  and  that 
in  their  opinion  it  was  an  unfair  hibor  practice  for  which  the  employer 
could  be  punished.  That  was  the  extent  to  which  they,  the  Board, 
went  under  the  Wagner  Act,  and  all  we  are  doing  here  is  to  say  that 
this  shall  not  be  an  unfair  labor  practice  unless  it  contains  a  threat  of 
reprisal  or  force  or  promise  of  benefit. 

Now,  if  that  does  that,  if  there  is  that  suggestion  in  it,  it  becomes, 
it  may  become,  an  unfair  labor  practice. 

Mr.  Beirne.  1  could  not  be  of  much  assistance  to  you  in  suggesting 
any  rules  that  might  guide  an  administrative  agency,  under  the 
Wagner  Act,  or  under  the  Taft-Hartley  Act,  or  any  other  act  that 
might  come  along;  and  if  somebody  testified  that  under  the  Wagner 
Act  they  would  put  narrow  interpretations  of  certain  activities  of 
employers,  that  was  that  agency  putt'ing  on  that  narrow  interpreta- 
tion, and  1  only  know  that — — 

Senator  Taft.  That  is  what  we  tried  to  correct. 

Mr.  Beirxe.  I  only  know  that  under  the  Taft-Hartley  Act,  maybe 
you  broadened  them  so  far,  that  it  might  be  well  to  get  back  to  the 
restriction,  because  you  still  have  a  free  speech,  and  you  still  have  an 
agency  to  go  to  Avherein  they  will  determine  whether  it  is  an  unfair 
labor  practice  for  an  employer  to  do  thus  and  so,  and  I  did  testify 
that  the  writers  of  the  material  in  the  Bell  System,  particularly,  have 
ft  finely  sharpened  pencil,  and  they  know  how  to  write  words  well, 
and  they  can  leave  an  impression  in  my  kind  of  guy's  mind  which 
might  otherwise  not  be  there  or  in  the  lawyer's  mind. 

Senatoi-  Taft.  Well,  1  am  sorry  to  say  that  there  are  a  lot  of  writers 
in  this  country  M'ho  can  leave  thoughts  in  the  minds  of  people  whom 
I  would  like  to  affect,  very  adverse  to  me,  but  there  is  nothing  I  can  do 
about  it  except  to  meet  it  by  direct  propaganda  of  my  own,  and  that 
is  the  way  you  meet  this,  and  can  meet  it. 

Now,  as  I  understand  it,  your  complaint  against  the  Taft-Hartley 
Act  is  against  a  process  of  the  A.  T.  &  T.  which  was  permitted  under 
the  Wagner  Act,  which  was  not  substantially  changed  under  the  Taft- 
Hartley  Act,  at  all.  Suiely  that  cannot,  from  your  personal  stand- 
point, be  any  very  great,  strong  reason  for  the"^  repeal  of  the  Taft- 
Hartley  law  ^ 

Mr.  Beirne.  I  know  only  one  thing,  that  under  both  Taft-Hartley 
and  under  here,  that  is  to  strengthen  this  thing  in  our  industry  by 
making  the  real  bosses  a  part  of  and  a  party  to  this. 

Now,  as  I  cite  these  things  that  are  wrong  with  Taft-Hartley,  you 
may  conclude,  one  point  by  one  point,  that  it  is  not  much  of  a  point, 
but  that  is  just  where  you  and  I  have  a  difference  of  opinion. 

Senator  Taft.  I  understand. 

Getting  back  to  the  national  bargaining  thing  for  a  moment 

Mr.  Beirne,  But,  I  say,  as  you  add  these  things  up,  there  must  be 
some  of  them  that  the  best  thing  to  do  is  to  repeal  the  whole  darn 
thing  and  start  over  from  sci-atcli. 

Senator  Taft.  If  you  repealed  the  Wagner  Act,  that  would  be  all 
right,  that  would  be  starting  from  scratch. 

Mr.  Beirne.  The  Wagner  Act  is  scratch. 

Senator  Taft.  Well — — 
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Senator  Hu^iphrey.  Do  you  not  tliink  we  oiio;ht  to  correct  the  rec- 
ord with  reference  to  the  National  Labor  Relations  Act?  There  was 
an  early  rulin<^  of  the  denial  of  free  speech  to  the  employer.  Then, 
that  ruling  was  reversed — I  think  that  is  correct — permitting  the 
employer  to  exercise  free  speech,  but  screening  out  what  was  com- 
monly known  as  coercive  material. 

Now,  there  is  a  great  deal  of  difference  between  free  speech  and 
coercive  material,  of  course — even  of  coercive  information.  The 
NLR.B,  as  a  labor-management  agency,  determined  that,  but  it  did 
jDermit  free  speech  in  terms  of  actual  factual  figures  and  actual  points 
of  view,  but  without  the  subtlety,  witliout  the  intent  of  the  threat  of 
any  reprisal  upon  any  employee.  I  would  like  to  again  emphasize  this, 
because  I  think  that  is  so  i)ertinent  to  this  entire  proceeding.  I  have 
heard  the  distinguished  Senator  from  Ohio  in  his  defense  of  the 
Taft-Hartley  law  say  that  one  of  the  things  that  the  Taft-Hartley 
law  must  be  recognized  as  doing  was  to  redress  some  of  the  unbalance 
of  power  which  was  present  under  the  Wagner  Act.  In  other  words, 
it  went  too  far  that  way.    That  has  been  the  argument  now. 

So  the  purpose  of  Taft-Hartley,  according  to  its  proponents,  was 
to  give  ns  a  sense  of  equity,  of  balance. 

Now,  I  submit  for  any  impartial  gi'oup  of  committee  members, 
Senators,  attorneys,  management  personnel,  or  labor  leaders,  is  it 
equity  in  the  concept  of  free  speech  to  have  to  outadveitise  or  keep 
pace  with  the  advertising  of  a  corporation  of  $8,000,000,000  in  assets 
that  in  1928  only  had  three  billions'  worth  of  assets — made  $5,000,- 
000,000  in  20  years — is  it  equity,  is  it  balance  and  free  speech  to  be 
fighting  with  a  corporation,  supposedly  giving  the  individual  stock- 
holders' point  of  view,  that  is  really  controlled  by  the  Morgan,  group, 
OY'ning  the  largest  block  of  common  voting  stock  of  A.  T.  &  T. ? 

My  reference  for  this  is  the  Temporary  National  Economic  Com- 
mittee monograph  No.  29,  page  684,  dated  December  15,  1937..  Ac- 
cording to  the  TNEC  report  A.  T.  &  T.  is  considered  a  Morgan  con- 
cern, and  it  is  controlled  through  four  banks :  The  John  Pierpont 
Morgan  Co.,  the  New  York  Trust  Co.,  the  Bankers  Trust  Co.,  and  the 
Guaranty  Trust  Co.,  of  New  York. 

The  amount  of  controlling  stock — now,  get  this — the  amount  of 
controlling  stock  is  nine-tenths  of  1  percent  of  the  voting  stock — nine- 
tenths  of  1  percent. 

Now,  that  is  about  as  much  free  speech  as,  I  would  say,  there  was 
freedom  of  exercise  for  a  pigmy  to  get  into  a  ring  with  Joe  Louis.  It 
just  does  not  amount  to  freedom.  It  might  be  just  a  theoretical  con- 
cept, and  since  we  are  going  to  have  a  redress  of  an  equity,  since  we 
are  trying  to  get  balance  in  this  thing,  it  seems  to  me,  I  would  say 
to  the  members  of  the  committee  and  the  witness,  there  ought  to  be 
some  idea  of  what  we  man  by  "free  speech"  in  labor-management 
relationships. 

Now,  I  would  say  that  free  speech  would  be  to  give  both  your  union 
and  the  A.  T.  &  T.  $15,000,000  a  year  and  let  you  go  to  it.  That  is  free 
speech.  Boy,  $15,000,000  a  year  to  spend  on  an  advertising  contract; 
that  is  real  freedom.  At  least  it  is  freedom  with  the  principles  of 
equit}^ 

Senator  Taft.  We  might  consider  a  rule  that  no  corporation  of 
more  than  a  million  dollars  should  have  the  right  of  free  speech. 
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Senator  Humphrey.  No. 

Senator  Taft.  That  would  be,  perhaps,  the  logical  conclusion  of 
your  free  speech. 

Senator  Humphrey,  Not  at  all.  I  would  consider  the  rule  that  we 
go  back  to  the  Wagner  Act.     We  were  doing  just  fine. 

Mr.  Beirne.  You  got  the  balance. 

Senator  Taft.  Mr.  Beirne,  I  think  the  argument  advanced  by  Sena- 
tor Humphrey  is  so  ridiculous  in  a  free  country  that  it  is  hardly  worth 
replying  tOj  in  my  opinion. 

This  busniess  of  our  discussion  about  your  own  union,  what  per- 
centage of  your  people  do  you  have  organized?  Are  there  other 
unions  in  the  A.  T.&T.? 

Mr.  Beirne.  Yes ;  there  are  A.  F.  of  L.  unions. 

Senator  Taft.  What  is  the  A.  F.  of  L.  union?  How  big  is  the  A. 
F.  of  L.  union  ? 

Mr.  Beirne.  They  claim  a  membership  of  some  40,000,  I  believe. 

Senator  Taft.  Forty  thousand,  and  you  have  how  many  ? 

Mr.  Beirne.  230,000. 

Senator  Taft.  Is  there  another  one  ?     Are  there  others  ? 

Mr.  Beirne.  There  is  a  CIO  union. 

Senator  Donnell.  May  I  interrupt  ?  The  figure  of  230,000  has  been 
frequently  mentioned,  and  Senator  Pepper  went  up  to  250,000  a  while 
ago.  The  statement  of  Mr.  Beirne  does  not  show  that.  His  state- 
ment is  here.  He  says  his  divisions — that  is,  his  union — have  an 
aggregate  membership  in  excess  of  175,000,  and  they  hold  collective- 
bargaining  contracts  for  more  than  230,000  telephone  workers.  I  take 
it  the  membership  is  only,  to  quote  his  language  "in  excess  of  175,000,'" 
is  that  correct  ? 

Mr.  Beirne.  In  excess  of  175,000. 

Senator  Donnell.  How  much  in  excess ;  do  you  know  ? 

Mr.  Beirne.  I  wouldn't  know. 

Senator  Donnell.  It  is  approximately  175,000? 

Mr.  Beirne.  The  reason  I  would  not  know,  you  see,  the  turn-over  in 
this  business  is  so  great  that  it  takes  usually  3  to  6  months  for  you  to 
find  out  just  how  many  members  you  had  3  or  6  months  ago. 

Senator  Taft.  Then  the  CIO  has  how  many  ? 

Mr.  Beirne.  I  believe  they  claim  50,000. 

Senator  Taft.  How  many  unorganized  or  how  many  nonunion 
members  are  there  in  the  company  ? 

Mr.  Beirne.  Counting  the  Bell  system,  as  well  as  the  6,000  inde- 
pendent telephone  companies 

Senator  Taft.  Let  us  leave  out  the  independent  telephone  companies. 

Mr.  Beirne.  We  would  find  it  hard  to  estimate,  but  it  would  be 
something  less  than  150,000  there. 

Senator  Taft.  So  that  you  have  not  organized  half  of  them,  but 
you  have  organized  pretty  near  half,  is  that  right  ? 

Mr.  Beirne.  Tiiat  is  right. 

Senator  Taft.  In  this  strike  that  was  in  a  way  lost — I  do  not  know 
whether  you  would  consider  it  lost  or  not — but  the  one  that  was  more  or 
less  broken  down,  was  it  not? 

Mr.  Beirne.  Strikes  are  never  lost. 
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Senator  Taft.  No;  I  understand  there  were  some  o-ains.  but  it  did 
not  approximate  what  was  demanded.  That  occurred  before  the 
Taft-Hartley  law  went  into  effect,  did  it  not  ? 

Mr.  Beirne.  Yes ;  it  did. 

Senator  Taft.  The  only  other  thing  I  can  see  that  you  have  alleged 
as  interfering  with  your  operation  under  the  Taft-Hartley  law  is  the 
ban  against  secondary  boycotts. 

Has  any  injunction  been  obtained  against  you  by  the  Board  for 
secondary  boycott,  any  branch  of  your  organization? 

Mr.  Beikne.  Yes. 

Senator  Taft.  Where  was  that?  I  .was  looking  at  this,  I  looked 
through  this  list,  an^  I  did  not  see  it,  see  an}^ 

Mr.  Beirne.  In  the  State  of  Colorado  there  was  one. 

Senator  Taft.  By  the  National  Labor  Relations  Board? 

Mr.  Beirne.  I  stand  corrected.    There  were  no  injunctions. 

Senator  Taft.  But  vou  were  hampered  by  the  threat  of  injunction; 
is  that  it? 

Mr.  Beirne.  Yes. 

Senator  Taft.  Your  position,  I  take  it,  is  that  if,  for  instance  in 
St.  Louis — you  say  that  in  the  St.  Louis  strike  people  from  other 
cities  had  to  talk  to  and  therefore  worked  with  strikebreakers,  if  you 
call  them  that.  They  were  usually  supervisory  personnel  doing  the 
jobs  of  the  regular  workers,  were  they  not  ? 

Mr.  Beirne.  A  combination  of  supervisors 

Senator  Taft.  That  is  what  the  newspaper  said. 

Mr.  Beirne.  They  were  a  combination  of  supervisors,  former  op- 
erators, and  everyone  that  the  telephone  company  could  get  who  could 
help  to  break  the  strike. 

Senator  Taft.  AVell,  supposing  St.  Louis  is  a  central  point,  and 
without  it  you  cannot  operate  through  national  lines.  Do  you  think 
that  because  the  St.  Louis  operators  have  a  strike  they  ought  to  be 
able  to  tie  up  everything  that  goes  through  St.  Louis,  regardless  of  its 
effect  on  the  rest  of  the  national  economy  and  regardless  of  the  fact 
that  everybody  else  is  satisfied  with  what  they  are  getting  for  the 
moment  ? 

Mr.  Beirne.  Yes;  I  do,  and  for  this  season:  Again  I  refer  you  to 
what  the  public  industry,  and  labor  members  of  a  telephone  com- 
mission said  was  the  real  boss  of  the  Bell  system.  I  refer  you  then  also 
in  that  particular  committee's  oral  report;  there  were  other  things 
they  said  about  the  influence  and  impact  of  A.  T.  &  T.  control  on 
operating  companies. 

Then  I  say  to  you  that  if  the  operators  in  St.  Louis  are  dissatisfied 
with  the  wage  which  the  Southwestern  Bell  Telephone  Co.  offers, 
they  are  dissatisfied  not  only  with  the  wage  offered  by  Southwestern, 
they  are  also  dissatisfied  with  the  one  offered  by  A.  T.  &  T.,  because 
it  is  identical. 

If  they  are  dissatisfied  with  the  one  offered  by  A.  T.  &  T.,  so  the 
one  in  New  Jersey,  so  is  the  one  in  Pennsylvania,  because  our  experi- 
ence has  been — and  I  think  the  record  will  reflect  it — that  if  one 
group  of  operators  got  a  $2  increase,  all  of  them  got  a  $2  increase,  and 
it  took  more  than  that 

Senator  Tafi.  That  is  the  reason  for  a  national  strike,  but  I  do 
not  see  that  it  is  a  reason  for  a  secondary  boycott. 
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Mr.  Beirxe.  Well,  this  ayouIJ  not  be,  in  our  opinion,  a  secondaiy 
boycott;  or,  if  it  is,  then  vre  quarrel  with  the  secondary-boycott  pro- 
vision of  the  Taft-Hartley  Act. 

This  operator  clown  in  St.  Louis  is  carrying  the  ball  for  the  girl 
in  Newark,  N.  J.,  and  if  the  girl  in  Newark,  N.  J.,  wishes  to  respect 
the  strike  action  of  the  operator  in  St.  Louis,  knowing  full  well,  as  she 
does,  that  whatever  she  does  to  help  the  St.  Louis  operator  will  help 
herself,  because  it  is  in  fact  a  single  employer,  then  I  say  it  is  improper 
to  deny  to  the  girl  in  Newark  the  recognition  of  what,  to  us,  is  a  picket 
line  in  the  telephone  industry. 

Senator  Taft.  Won't  that  mean  that  every  local  strike  in  any  im- 
portant industry  becomes  immediately  a  national  strike? 

Mr.  Beirne,  I  do  not  know.  I  do  not  profess  to  speak  for  other 
industries.  I  am  pointing  out  something  significant  in  ours.  This  will 
be  where  the  member  will  have  to  deal  with  another  member. 

Now,  I  will  not  presume  to  say  what  it  should  be  in  the  lumber  in- 
dustry, or  the  coal  industry,  or  the  steel  industry,  or  the  rubber  in- 
dustry, or  the  auto  industry,  or  any  of  the  other  major  industries. 

Senator  Taft.  That  is  the  problem  we  have  with  secondary  boy- 
cotts. It  is  that  no  matter  what  the  local  strike,  instead  of  its  being 
fought  out  there,  it  must  be  immediately  and  must  become  immediately 
a  national  strike,  no  matter  liow  satisfied  all  the  rest  of  the  industry  is. 
That  is  the  difficulty  with  this  thing  when  it  is  permitted  to  be  carried 
to  the  extremes  that  existed  before  the  Taft-Hartley  law  was  passed. 

Mr.  Beirne.  My  onl}'  testimony,  and  my  only  offer  to  help  the  com- 
mittee, if  I  can,  is  to  point  out  what  exists  in  our  industry,  and  to  point 
out  what  Taft-Hartley  denies  the  people  in  our  industry,  and  to  say 
to  you  that  we  believe  that  is  wrong.  Now,  maybe  it  is  peculiar  to  our 
industry. 

Senator  Taft.  Can  you  say  that  that  threat  of  a  secondary  boycott 
in  your  industry  interfered  seriously  with  your  right  to  bargain  and 
your  demands  ? 

Mr.  Beirne.  That  we  know. 

Senator  Taft.  And  your  general  demands  for  wages  ? 

Mr.  Beirne.  That  we  do  not  speculate  on ;  that  we  know. 

Senator  Taft.  How  do  you  know  ?  How  does  it  affect  it  ?  That  is 
what  I  am  trying  to  find  out,  if  I  can. 

Mr.  Beirne.  Well,  let  me  take  you  back 

Senator  Taft.  You  talk  about  public  opinion  and  the  general  at- 
mosphere created,  and  all  that.  I  rather  think  apparently  the  distin- 
guished Senator  from  Florida  wants  to  enjoin  public  opinion  from 
operating  in  this  country  because  he  does  not  like  the  way  it  operates 
through  the  newspapers  on  labor-relations  matters,  but  we  cannot  do 
that.    What  is  it  that  you  are  about  to  present? 

Senator  Pepper.  Will  the  Senator  yield  ? 

Senator  Taft.  Yes. 

Senator  Pepper.  The  Senator  from  Florida  has  observed  that  what 
the  press  says  generally  has  so  little  influence  on  public  opinion  politi- 
cally, I  think  it  is  relatively  harmless.    [Laughter.] 

Senator  Taft.  But  you  feel  now  that  you  approach  a  new  period  of 
time,  and  you  think  that  you  are  entitled  to  a  wage  increase.  You  may 
be  entitled  to  such  increase. 
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Wliat  does  the  possibility  of  the  threat  of  an  injunction  against  some 
secondary  boycott  have  to  do  with  your  ability  to  get  that  increase  ? 

Mr.  Beirne.  Well,  just  this :  I  may  find  it  difficult  to  get  it  over  for 
only  one  reason.  I  am  familiar  with  the  industry,  and  I  may  have  you 
at  a  disadvantage  in  that  you  are  not,  but  it  would  not  be  a  Nation- 
wide strike  to  begin  with. 

The  only  thing  that  would  be  affected  would  be  the  calls  going  into 
the  St.  Louis  area  or  coming  out  of  St.  Louis ;  that  is  all  that  would  be 
stopped  in  this  hypothetical  case  we  have  built  up. 

It  would  not  be  a  call  coming  from  Portland,  Oreg.,  to  New  York 
City. 

Senator  Taft.  Yes :  but  they  make  a  general  demand. 

Mr.  Beirne.  Now,  here  is  a  company — you  see,  it  would  not  be  a 
Nation-wide  strike,  first.  I  want  to  knock  that  one  down.  In  our  busi- 
ness it  just  would  not  operate  that  way.  I  do  not  know  what  it  would 
do  in  other  businesses — I  do  not  profess  to  presume  to  have  knowledge 
of  that — but  in  our  business  it  would  not  be  a  Nation-wide  strike.  No.  1. 

No.  2,  remembering  that  the  parent  company  is  overseeing  all  of  her 
financial  interests  all  over  the  country  and  is  interested  in  them,  and 
remembering  that  management,  too,  most  likely  want  to  get  ahead  in 
the  Bell  system,  the  fellow  in  St.  Louis  might  be  under  some  kind  of 
pressure  which  would  enable  him,  maybe,  to  reach  a  mutually  satis- 
factory agreement,  maybe  a  little  faster  under  the  threat  of  having 
only  pigeons  carry  messages  in  and  out  of  St.  Louis,  and  under  the 
threat  of  not  having  those  nickels  ring  up,  not  onl}-  in  St.  Louis,  but 
maybe  in  Newark,  N.  J.;  management  in  Newark  might  say  to  him, 
"Look,  we  think  you  might  be  able  to  be  a  little  more  conciliatory.  We 
think  you  have  got  some  more  money  down  there." 

Mind  you,  they  are  talking  among  themselves,  chummy-chunmiy 
like,  but  it  is  still  the  same  company,  but  we  bring  into  play  other  inter- 
ests which  could  avert  that  strike,  and  that  is  what  we  would  be 
interested  in  doing. 

But  under  the  Taft-Hartley  law,  you  say  you  can't  do  it. 

Senator  Taft.  Why  can  you  not  do  it  ?  In  other  words,  you  say  in 
effect  that  the  St.  Louis  people  should  be  able  to  say,  "We  want  more 
money  in  St.  Louis,  and  if  we  do  not,  we  are  going  to  tie  up  the  whole 
United  States." 

Mr.  Beirne.  They  are  not  going  to  say  that:  the}'  cannot  say  that. 

Senator  Taft.  That  seems  to  be  the  substance  of  the  power  you  are 
asking  for  the  St.  Louis  operators. 

Mr.  Beirne.  No  ;  I  want  to  deny  that. 

Senator  Taft.  If  you  want  to  get  a  general  increase  in  wages  you 
could  strike  all  places  at  once.  I  think,  in  general,  you  cannot  main- 
tain in  one  place  the  wage  below  a  wage  differential  paid  elsewhere. 

Mr.  Beirne.  It  all  depends  on  the  contracts  we  hold.  Maybe  all 
contracts  do  not  expire  all  at  the  same  time.  Maybe  we  cannot  nego- 
tiate at  the  same  time.  As  a  matter  of  fact,  they  do  not  expire  at  the 
same  time. 

So,  you  cannot  go  on  a  Nation-wide  strike  to  support  St.  Louis,  but 
the  point  I  made  which  is  lost  sight  of,  it  was  not  a  Nation-wide  strike 
that  would  be  in  the  picture. 

Senator  Taft.  But  it  becomes  so  in  effect,  by  the  right  of  secondary 
boycott. 
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Mr.  Beirne.  It  would  only  be  Xation-wide  insofar  as  there  would 
be  no  calls  going  into  or  being  received  out  of  St.  Louis. 

Now,  the  St.  Louis  calls,  if  they  were  from  all  over  the  United  States, 
so  that  no  operator  could  handle  any  call,  including  information  in 
AVashington,  D.  C,  which  is  wholly  preposterous,  then  you  would  have 
a  Nation-wide  strike.  Otherwise  you  would  have  a  girl  in  Washing- 
ton, D.  C,  saying  to  a  subscriber  who  says,  "Give  me  St.  Louis,"  saying 
to  her,  the  subscriber,  or  to  him,  "St.  Louis  is  striking,  and  they  are 
our  members,  and  we  are  handling  no  calls  into  St.  Louis." 

Senator  Taft.  And  calls  which  go  through  St.  Louis  to  a  very  large 
area  which  have  to  be  reached  through  St.  Louis? 

Mr.  Beirne.  If  the  call  came  from  St.  Louis  to  Washington,  D.  C., 
the  girl  at  Washington,  D.  C,  would  know  at  the  end  here  that  that 
girl  was  a  strikebreaker,  and  being  a  strikebreaker  she  may  refuse  to 
handle  that  call. 

Senator  Taft.  My  only  point  is  that  a  through  city  under  those 
circumstances  can  largely  tie  up  the  telephone  service  of  the  entire 
country. 

Mr.  Beirne.  No,  it  could  not.  It  would  be  impossible  to  do  that. 
That  is  the  one  I  am  trying  to  lay  to  rest. 

Now,  I  might  make  it  unclear,  and  may  not  have  clarity  in  pointing 
out  how  it  could  not,  and  then  I  would  only  submit  that  you  must  ac- 
cept that  it  could  not. 

Senator  Taft.  All  right.     I  think  I  have  finished,  Mr.  Chairman. 

The  Chairman.  Senator  Neely. 

Senator  Neelt.  No  questions. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  No  questions. 

The  Chairman.  Senator  Hill. 

Senator  Hill.  I  think  not.  I  am  sorry  I  did  not  hear  the  witness' 
direct  testimony.  He  has  been  awfully  good  on  cross-examination^ 
I  will  say  that. 

Mr.  Beirne.  Thank  you. 

The  Chairman.  Senator  Smith. 

Senator  Smitpi.  I  would  just  like  to  ask  Mr.  Beirne  one  question, 
following  up  this  question  of  public  utility  regulation. 

I  am  not  familiar — I  used  to  be  familiar  with  the  public  utility  busi- 
ness in  this  countr3^  but  I  am  not  any  more — I  am  wondering  whether 
you  have  explored  with  the  public  luility  people  in  the  different 
States,  the  possibility,  when  you  want  a  wage  increase,  of  clearing, 
with  their  cooperation,  with  the  company,  so  that  in  the  last  analysis 
the  public  has  to  pay  it.  Of  course,  the  public  utility  companies 
are  trying  to  prevent  too  high  rates  for  telephone  calls.  They  are  be- 
tween two  fires,  they  get  the  pressure  from  one  side  and  the  pressure 
from  the  other  side. 

Now,  isn't  there  some  way  that  we  could  be  statesmanlike  in  this 
matter?  I  am  entirely  in  sympathy  with  what  you  say  of  the  poor 
girl  who  works  for  a  wage  that  is  below  a  living  wag^.  We  have  to 
meet  that  problem.  But,  if  the  utility  conmiission  controls  what  the 
income  of  the  company  can  be,  why  can  you  not  get  somewhere  in  that 
picture  the  cooperation  of  the  authorities  where  you  have  an  industry 
like  a  public  utility  industry  which  is  regulated,  because  it  has  a 
monopoly  ? 
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Mr.  Beirne.  I  can  try  to  answer,  Senator,  this  way : 

The  policy  of  the  Communications  Workers  of  America  is  to  neither 
support  nor  resist  a  rate  increase  that  is  asked  for  by  the  telephone 
company. 

We  hold  ourselves  available  at  all  times  to  supply  those  facts  through 
a  telephone  commissioner,  or  to  a  public  service  commissioner  or  rate 
commission,  as  the  case  may  be.  Those  are  facts  with  which  we  are 
familiar,  and  we  feel,  frankly,  that  the  telephone  operators,  or  the 
telephone  workers  should  not  be  asked  to  subsidize  the  public.  By 
that  we  mean  this :  If  the  rate  is  so  low  that  the  telephone  company 
cannot  earn  a  reasonable  return,  and  pay  a  fair  and  decent  rate,  relief 
should  be  given  to  them,  and  we  take  this  position  because  we  feel, 
as  we  have  talked  to  different  people  outside  of  our  own  union,  that 
the  public  does  not  w^ant,  if  they  knew  the  facts  and  if  the  facts  were 
such  to  support  the  contention,  the  public  does  not  want  to  be  sub- 
sidized by  rates  paid  which  are  so  low  that  they  have  to  be  taken 
out  of  an  operator's  wage. 

Senator  Smith.  I  would  not  disagree  with  that.  I  think  that  is 
perfectly  sound.  The  public  has  to  pay  for  the  service  it  gets  by 
making  reasonable  compensation  to  those  who  work  for  it,  but  some- 
where, somehow,  the  public  utility  commission  is  in  the  picture  here, 
because  they  determine  the  rates  the  company  can  charge. 

Now,  your  approach  would  be  to  lawyers  for  those  local  companies 
to  seek  a  larger  allowance  from  a  public  utility  commission  with  re- 
gard to  i-aising  the  rates  of  pay. 

I  was  thinking  that  it  could  be  worked  out  without  having  this  big 
row  about  it  that  we  seem  to  have,  because  the  public  utilities  com- 
missions do  stand  in  the  breach  here.  They  have  to  authorize  an 
increase  of  the  rate  if  the  company  is  to  get  enough  income  to  pay 
the  increase  in  wages  that  you  are  asking. 

Mr.  Beirne.  I  feel  certain  in  most  cases  the  public  service  commis- 
sion— the  members  of  the  jniblic  service  commissions — can  be  depend- 
ed upon  to  make  sound  and  fair  judgments,  taking  into  consideration 
all  parties  concerned:  public,  the  companies,  and  workers. 

Senator  Smith.  Well,  I  have  always  thought  that,  and  I  have  felt 
that  this  related,  of  course,  to  the  railroad  rates.  It  is  the  same 
]5rinciple  exactly,  insofar  as  the  rates  charged  by  the  railroads  and 
the  wage  rates  are  concerned,  and  it  is  all  mixed  up  in  the  long  run 
with  what  the  public  is  going  to  pay  for  service. 

It  seemed  to  me  possible  to  adjust  that  without  having  a  lot  of 
strikes  coming  into  the  picture,  if  there  is  a  fair  figure  that  the  rates 
shall  be  raised  to,  and  the  public  called  upon  to  pay  that,  and  to  know 
it  by  proper  publicity. 

Mr.  Beirne.  I  know  of  no  process  that  can  bring  it  about  which 
is  in  existence  at  the  present  time. 

Senator  Simith.  I  know  that,  but  I  am  talking  this  over  with  you. 
I  think  you  havjg  presented  your  case  very  well. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  Mr.  Beirne,  do  you  not  think  you  would  be  in  a 
pretty  vulnerable  position  if  you  joined  forces  with  the  telephone 
company  in  going  before  the  public  service  commission  to  get  more 
monev  ? 
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Mr.  Beirne.  I  tliink  we  ^Yould  be  in  a  poor  psycliological  position. 
That  is  why  I  emphasize  our  policy.  Our  policy  is  neither  to  support 
nor  resist. 

Senator  Smith.  I  would  not  want  to  see  any  conspiracy.  I  agree 
with  Senator  Aiken  on  that,  but  there  is  a  justice  in  here  that  ought  to 
be  considered. 

Senator  Aiken.  I  think  some  groups  of  workers  have  been  weak- 
ened in  the  public  mind  because  they  have  been  suspected  of  doing 
that  veiy  thing,  entering  into  collusion  with  employers. 

Mr.  Beirxe.  I  agree.  That  is  one  thing  that  the  CWA  would 
avoid  doing. 

Senator  Aiken.  I  hope  you  will  avoid  doing  it. 

Mr.  Beirne,  I  think  we  will  never  do  that,  so  long  as  the  executive 
board  and  the  conventions  of  the  CWA  remain  of  the  type  and  cali- 
ber that  they  have  been. 

Senator  Taft.  Senator  Morse,  if  you  do  not  mind,  I  would  just  like 
to  go  back  a  moment  to  these  three  things  that  the  witness  wants  to 
keep  definitely  in  the  Taft-Hartley  law. 

Mr.  Beirne.  I  will  just  read  them :  You  think  we  should  retain 
section  2  (c)  2,  which  reads: 

In  determining  whether  or  not  a  question  of  representation  affecting  commerce 
exists,  the  same  regulations  and  rules  of  decision  shall  apply,  irrespective  of  the 
identity  of  the  persons  filing  the  petition,  or  the  kind  of  relief  sought,  and  in 
no  case  shall  the  Board  deny  a  labor  organization  a  place  on  the  ballot  by  reason 
of  an  order  with  respect  to  such  labor  organization,  or  its  predecessor  not  issued 
iii  (onforniity  with  section  10  (c). 

You  think  that  is  necessary  to  protect  independent  unions  in  the 
action  by  the  Board ;  is  that  correct  ? 

Mr.  Beirne.  I  think  it  is  desirable. 

Senator  Taft.  You  think  that  it  is  desirable.  I  think  possibly  the 
Board  might  not  do  it  without  it,  but  I  see  no  reason  why  it  should 
not  stay  there. 

Second,  you  propose  to  keep  a  proviso  which  is  in  section  10  (b)^ 
which  reads : 

Provided,  That  no  complaint  shall  issue  based  upon  any  unfair  labor  practice 
occuring  more  than  6  months  prior  to  the  filing  of  the  cliarge  with  the  Board  and 
the  service  of  a  copy  thereof  upon  the  person  against  whom  such  charge  is  made. 

In  other  words,  you  think  this  G-month  statute  of  limitations  should 
remain  ? 

Mr.  Beirne.  Six  months. 

Senator  Taft.  You  think  that  it  should  remain  ? 

Mr.  Beirne.  Yes. 

Senator  Taft.  I  think  Mr.  Herzog  suggested  that  it  should  remain, 
but  that  it  might  be  a  year  instead  of  6  months,  but  you  think  6  months 
is  long  enough  ? 

•Mr.  Beirne.  I  think  so. 

Senator  Taft.  You  think  a  charge  that  is  not  filed  within  6  months 
oue:ht  to  be  out  ? 

Mr.  Beirne.  I  think  so. 

Senator  Taft.  The  third  thing  is  section  10  (c),  which  provides: 

And  provided  further,  That  in  determining  whether  a  complaint  shall  issue 
alleging  a  violation  of  section  8  (a)  (1)  or  section  8  (a)  (2),  and  in  deciding  such 
cases,  the  same  regulations  and  rules  of  the  decision  shall  apply  irrespective  of 
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whether  or  not  the  labor  organization  affected  is  afliliated  with  a  labor  organiza- 
tion national  or  international  in  scope. 

You  tliink  that  is  desirable  to  protect  independent  unions? 

Mr.  Beirne.  I  do. 

Senator  Taft,  Th  ehistory  of  the  Board  has  rather  tended  to  show  a 
preference  for  nationally  affiliated  unions,  has  it  not? 

Mr.  Beikne.  It  has,  particularly  in  the  early  days. 

I  must  hasten  to  add,  as  I  said  before,  the  Labor  and  Public  Welfare 
Committee,  when  Senator  Taft  was  chairman  of  it,  prior  to  the  enact- 
ment of  the  Taft-Hartley  Act,  there  seemed  to  be  a  swing  on  the 
part  of  the  committee  members,  who  were  then  in  office,  to  treat  the 
principle  of  equal  justice  under  the  law  a  little  better  than  its  pre- 
decessors in  office. 

Senator  Taft,  But  you  still  like  to  see  those  sections  kept  there  so 
that  there  would  not  be  any  backsliding. 

]Mr.  Beirne.  I  think  it  would  be  a  good  balance  to  have  in  there. 

Senator  Taft.  Thanlj  you.     That  is  all. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  That  is  all. 

The  Chairman.  Senator  Humphrey. 

Senator  Humphrey.  I  would  like  to  get  back  to  this  problem  that 
Senator  Taft  was  discussing  with  you,  this  St.  Louis  hypothetical 
situation. 

One  thing  we  find  here  is  that  we  have  a  lot  of  assumptions,  a  lot 
of  hypothetical  cases. 

Isn't  it  true  by  the  very  nature  of  your  industry,  where  you  preserve 
the  fiction,  and  I  say  the  fiction  of  local  management,  local  owner- 
ship, that  a  denial  of  the  secondary  boycott  would  work  serious  injury 
to  you? 

Mr.  Beirne.    That  is  absolutely  correct. 

Senator  Humphrey.  All  right.  Let  me  ask  you  another  question : 
I  think  it  is  pretty  clear  now  for  the  record,  I  think  there  are  doubters 
who  would  deny  that  the  A.  T.  &  T.,  even  though  it  may  deny  father- 
hood, parentage  of  these  local  companies,  has  some  kind  of  a  blood 
relationship  there ;  if  not  blood,  financial.  And  A.  T.  &  T.  has  some 
control  over  it. 

Would  you  say  that  that  was  a  pattern  in  any  other  area  of  American 
industry? 

Mr.  Beirne.  I  know  of  no  other.  I  can  say  that,  although  it  might 
exist  in  some  other  industries,  and  I  say,  I  give  a  qualified  answer 
for  this  reason :  The  listing  of  the  present  board  of  directors  indicates 
the  interlocking  of  A.  T.  &  T.'s  board  with  other  concerns,  such  as 
the  First  National  Bank  of  New  York.  In  other  words — let  me  say 
it  this  way — Mr.  Gifford  is  the  chairman  of  the  board  of  A.  T.  &  T. 
He  is  also  a  director  of  the  First  National  Bank  of  New  York. 

Mr.  LeRoy  Wilson  is  the  president,  and  a  director  of  A.  T.  &  T., 
and  is  also  a  director  of  the  C.  &  P.  Telephone  Co.,  of  the  District  of 
Columbia;  the  C.  &  P.  Telephone  Co.,  of  Baltimore;  the  C.  &  P.  Tele- 
phone Co.,  of  Virginia :  the  C.  &  P.  Telephone  Co.,  of  West  Virginia, 
as  well  as  the  Indiana  Bell. 

Charles  Adams  is  a  director  of  the  A.  T.  &  T.,  and  also  chairman  of 
the  board  and  a  director  of  the  State  Street  Trust  Co.,  of  Boston;  a 
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director  of  the  John  Hancock  Mutual  Life  Insurance  Co.,  a  director 
of  the  General  Electric  Co. 

I  could  go  through  the  whole  list  of  them,  but  the  point  is  there 
may  be  other  companies  which  have  this  same  sort  of  a  situation  due 
to  the  interlocking  directorates  which  exist  at  the  top,  but  I  do  not 
know  of  them. 

Senator  Humphrey.  I  would  like  to  suggest  that  you  see  Senator 
O'Mahoney  to  discuss  with  the  distinguished  Senator  from  Wyoming 
the  great  American  story  of  the  interlocking  directorates,  because 
what  you  pointed  out  about  A.  T.  &  T.  is  a  characteristic  pattern  in 
American  corporate  development. 

Now,  all  of  this  simply  leads  to  one  question  that  I  want  to  ask  you. 
Apparently  the  same  situation  prevails  in  other  areas  of  American 
industry.  The  Temporary  National  Economic  Committee  reports  in 
Monograph  26  and  Monograph  29,  which  Congress  never  acted  upon 
and  which  died  an  untimely  death  with  the  beginning  of  the  war  in 
1941,  that  that  is  pretty  much  the  pattern  in  the  rest  of  American  in- 
dustry. Now  you  complain  about  the  Taft-Hartley  Act  provisions 
on  secondary  boycotts  in  regard  to  your  telephone  union.  Do  you 
think  that  the  prohibition  on  secondary  boycotts  injures  other  trade- 
unions? 

Mr.  Beirne.  I  most  certainly  do. 

Senator  HrMPiiREY.  I  think  that  ought  to  be  a  very  pertinent  part 
of  this  record  because  it  seems  to  me  what  we  are  trying  to  discuss 
here  is  some  fictional  understanding  of  American  industry,  as  if  John 
Smith  owned  a  nice  little  company  out  here,  and  then  w^e  have  an 
individual  worker  who  got  hold  of  a  few  of  his  fellow  workers  and 
banded  together  at  unfair  advantage  to  John  Smith,  when  in  fact 
what  we  really  have  in  American  industry  is  exactly  what  you  pointed 
out  about  A.  T,  &  T.  This  is  the  most  glaring  demonstration  of 
monopoly.  But  while  that  is  a  full  monopoly,  the  same  thing  has 
been  revealed  in  other  areas  of  xVmerican  industry — monopolistic  tend- 
encies down  in  the  bakery  and  cement  and  steel  business  and  the 
coal  business  and  the  chemical  business. 

So,  I  just  want  to  offer  for  your  consideration  that  it  might  be 
good  for  3^our  organization  to  remember  that  other  organizations 
are  facing  similar  problems. 

One  final  question,  and  I  quit  my  interrogation  of  you : 

Do  you  feel  that  if  a  labor  law,  a  labor-management  law — I  am  one 
of  those  who  like  to  talk  about  a  two-sided  coin — if  a  labor-manage- 
ment law  prescribes  individual  protections  for  individual  members 
of  the  union,  and  if  a  labor-management  law  is  so  concerned  about  the 
democratic  organization  of  trade-unions,  providing  for  dissent  and 
all  the  opportunity  for  decertification  of  the  union,  do  you  think  that 
that  law  also  ought  to  prescribe  the  details  of  internal  organ i/.ation 
or  at  least  of  individual  protection,  in  the  A.  T.  &  T.,  which  is  an 
$8,000,000,000  corporation,  where  the  controlling  stock  of  the  $8,000.- 
000,000  corporation  is  $25,000,000?  In  other  words,  liow  about  these 
other  individuals — the  individuals  in  the  corporation  ?  Should  they 
be  protected?  The  Taft-Hartley  law  wants  to  protect  your  union 
members,  wants  to  be  sure  that  all  your  union  members  get  a  linancial 
statement.    It  wants  to  be  sure  that  vour  union  does  not  have  any 
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Communists  runiiiiio-  it.  It  wants  to  be  sure  that  3'our  union  members 
liave  the  chance  of  havino;  minority  rights  protected. 

Senator  Donnell.  Will  the  Senator  yiekl  for  an  inquiry  of  him '. 

Senator  Humphrey,  Yes. 

Senator  Doxxell.  Yon  quoted  $8,000,000,000,  and  I  understood  you 
to  say  that  the  controlling  stock  was  $25,()00,600.  As  of  what  date 
is  the  Senator  quoting  that? 

Senator  Humphrey.  I  will  go  back.  I  imagine  they  made  quite  a 
little  money.  Excuse  me,  you  are  right,  Senator  Donnell.  I  am 
quoting  from  1934 — it  is  Berle  &  Means,  Private  Property  and  the 
Modern  Corporation.  The  book  indicates  that  in  1930  K.  T.  &  T. 
had  only  $4,228,000,000— in  1930  they  had  $3,800,000,000:  in  1928 
they  were  losing  money,  as  thev  went  along,  and  by  1918  thev  had 
approximately  $8,000,000,000. 

Senator  Donnell.  The  Senator  is  now  referring  to  figures  of  14 
years  ago  ? 

Senator  Hu3ipijrey.  No,  I  am  not. 

Senator  Donnell.  Is  that  right? 

Senator  Hltmphrey.  No,  I  am  referring  to  a  report,  page  684, 
Monograph  29,  Temporary  National  Economic  Committee  report  of 
the  Congress  of  the  United  States,  dated  December  15,  1937. 

Senator  Donnell.  That  would  be  12  years  ago  instead  of  14. 

Senator  Humphrey.  What  is  that  ? 

Senator  Donnell.  That  is  12  years  ago  instead  of  14. 

Senator  Humphrey.  That  is  right. 

Senator  Donnell.  I  want  to  ask  you  a  few  further  questions  about 
that  a  little  later,  but  go  ahead. 

Senator  Humphrey.  All  I  am  jiointing  out  is  that  nine-tenths  of 
1  percent  of  that  voting  stock  was  the  controlling  stock. 

Senator  Donneij..  Will  the  Senator  yield  ?  If  the  witness  will  par- 
don me  for  asking  the  Senator  a  question  on  this  matter,  I  would 
like  to  state  that  you  have  referred  to  $8,000,000,000  and  have  made 
the  statem.ent,  in  substance,  that  tlie  telephone  company  has  made 
$5,000,000,000  since  it  had  $3,000,000,000  in  assets  some  14  years  ago. 

Senator  Humphrey.  No,  I  will  say  that  it  increased  its  capital 
assets. 

Senator  Donnell.  I  understood  you  to  say  that  it  had  made  it.  I 
do  not  know  the  fact,  but  I  want  to  as!:  the  Senator  wliether  you 
know  that  the  telephone  company  has  taken  in  any  nevr  ]3roperty 
investments  by  way  of  either  stock  sales  or  stock  investments? 

Senator  Humphrey.  I  am  convinced  it  has. 

Senator  Donnell.  And  may  I  ask  the  Senator  also  this  question: 
The  witness  speaks  about  230,000  persons  involved  in  collective  bar- 
gaining with  respect  to  whom  these  people  are  under  the  supervision 
of  his  union. 

Does  the  Senator  know  how  many  stockholders  of  the  A.  T.  &  T. 
are  women  in  this  counti'v?  Is  it  not  a  fact  that  a  very  large  propor- 
tion of  the  stockholders  are  women,  and  many  of  them  are  widows? 
Does  not  tlie  Senator  know  that,  as  a  matter  of  fact  ? 

Senator  Humphrey.  Well,  I  would  say  that  woman-f or- woman, 
the  Communications  Workers  of  America  would  maybe  outmatch  tliem 
on  a  percentage  basis,  and  even  on  the  basis  of  pulchritude.  I  would 
not  want  to  go  into  that.     [Laughter.] 


LABOR    RELATIONS  641 

Senator  Doxxell.  It  ma}'  be  that  the  average  age  of  the  young 
ladies  who  are  working  for  the  telephone  company  is  less  than  that 
of  the  widows  and  the  elderly  women  wliose  savings  are  largely  repre- 
sented by  A.  T.  &  T.  stock  or  bonds.  But  is  it  not  a  fact — now,  I  do 
not  have  the  figures — but  I  have  a  very  clear  recollection  of  seeing 
this  sometime  back  in  the  newspapers  or  magazines,  that  several  hun- 
dred thousand  persons  who  are  stockholders  of  the  A.  T.  &  T.  Co.  are 
women,  is  it  not  true,  or  does  the  Senator  know  ? 

Senator  Humphrey.  I  would  be  a  little  bit  dubious  about  the  several 
hundred  thousand.  My  figures  may  be  wrong,  but  the  last  I  saw  there 
were  something  like  780,()0()  stockholders,  is  that  right? 

Senator  Donnell.  Perhaps  Mr.  Beirne  knows  how  many  of  the 
780.000  stockholders  are  women.     Does  Mr.  Beirne  know  that? 

jVtr.  Beirne.  I  do  not  know  that,  but  I  could  inject  this  into  the 
discussion  of  the  two  Senators:  that  the  big  block  of  votes  of  the 
700,000  stockholders,  unlike  the  votes  of  our  members 

Senator  Humphrey.  Eight. 

Mr.  Beirne. are  cast  b}^  proxy  that  is  held  in  the  hands  of  one 

man,  and  I  read  from  Danielian,  the  author  of  a  book  called  A.  T.  &  T. 

Senator  Donnell.  AVhat  is  the  date  of  that  book,  please? 

Mr.  Beirne.  This  is  a  book  which  was  published  by  the  Vanguard 
Press  in  the  year  1939. 

Senator  Dox'xell.  That  v.ould  be  10  years  ago? 

Mr.  Beirne.  That  is  right. 

Senator  Donnell.  All  right,  go  right  ahead. 

Mr.  Beirx'e.  Which  said  [reading]  : 

The  hoai'd  of  directors  in  ICOO  authorized  the  president  to  vote  the  stock  of 
subsidiaries,  and  that  that  authority  has  remained  witli  him  ever  since. 

Now,  I  just  injected  this  proxy  voting  because  sometimes  unions  are 
accused  of  being  undemocratic. 

Senator  Donnell.  Mr.  Beirne,  may  I  interrupt  to  ask,  do  you  know 
whetl)er  or  not  it  is  true  that  a  majority  of  the  700,000  of  the  A.  T,  &  T. 
stockholders  are  vromen?     Do  3'ou  know  whether  that  is  true  or  not? 

Mr.  B'EiRNE.  I  do  not  know  if  it  is  true  or  not,  but  I  would  take  an 
assumption 

Senator  Donnell.  Wliat  is  your  assumption? 

Mr.  Beirne.  Without  being  an  expert  on  it,  I  would  assume  that  a 
high  percentage  of  the  total  number  of  stockholders  are  women. 

Senator  Donnell.  And  by  a  high  percentage,  what  do  you  mean^ 
in  your  judgment  ? 

Senator  Humphrey.  Weil,  Senator 

Senator  Donnell.  Pardon  me? 

Mr.  Beirne.  I  would  say  something  less  than  a  majorit}'. 

Senator  Donnell.  Something  less  than  a  majority. 

Senator  Humphrey.  I  would  again  like  to  propose  one  of  our  sena- 
torial hypothetical  cases :  If  they  are  all  women  that  is  all  the  more 
reason  why  we  should  prescribe  the  blessed  protection  for  all  these 
women  and  widows  that  we  have. 

Senator  Donnell.  I  think  that  it  is  wise  that  we  should  have  that 
done. 

Senatoi-  Humphrey.  7;50,000,  by  the  way,  is  the  latest  figure  we  have. 

Senator  Donnell.  What  is  the  date  of  that  figure? 
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Senator  Humphrey.  I  think  it  is  1946,  730,000 ;  1947,  730.000  stock- 
holders. Thirty  of  these  stockholders  got  over  $1,000,000  a  year  m 
dividends. 

I  am  not  going  to  go  into  all  of  the  details  on  this.  We  have  got  a 
man  in  the  United  States  Senate  who  knows  more  about  corporations 
und  the  corporate  structure  than  any  many  in  this  country,  and  that 
man  is  Senator  O'Mahoney,  and  I  am  here  to  tell  you  that  his  report 
on  the  TNEC  were  politely  set  aside.  When  the  Taft-Hartley  law  was 
written  it  was  based  on  the  equity  of  yield. 

Senator  Aiken.  Does  the  Senator  know  whether  the  list  of  stock- 
holders contains  the  usual  number  of  orphans  or  not  i 

Senator  Humphrey.  The  usual  what  i 

Senator  Aikex.  The  usual  number  of  orphans. 

Senator  Humphrey.  Oh,  yes,  the  usual  number  of  orphans. 

Senator  Morse.  Will  the  Senator  yield  for  a  question'^ 

Senator  Humphrey.  Yes. 

Senator  Morse.  Does  the  Senator  know  that  the  O'Mahoney  reports 
have  been  politely  set  aside  by  all  the  Democratic  administrations 
during  whose  period  of  time  they  were  introduced  ? 

Senator  Humphrey.  I  would  just  like  to  correct  the  record  for  my 
good  friend,  the  Senator  from  Oregon.  The  reports  of  the  TNEC 
were  set  aside  by  a  man  by  the  name  of  Adolf  Hitler,  who  was  done 
away  with  in  5  years,  and  finally  we  had  a  Republican  Eightieth 
Congress  which  did  not  see  anything  to  do  with  them  and  according 
to  the  remarks  of  the  distinguished  Senator  from  Wyoming,  we  may 
do  something  about  them  in  this  Congress. 

Senator  Donnell.  Senator  Aiken  asked  if  there  were  any  orphans. 

Senator  Humphrey.  Yes. 

Senator  Donnell.  I  want  to  ask  that  very  seriously,  because  I  think 
it  is  very  important  if  your  thesis  is  to  be  considered  at  all,  and  I 
share  very  much  the  view  of  Senator  Taft  that  this  is  all  irrelevant 
and  immaterial. 

But  nevertheless,  if  it  is  to  be  considered,  I  want  to  ask  the  Senator 
whether  or  not  he  knows,  as  a  matter  of  general  knowledge,  that  trust 
estates  which  are  created  for  the  benefit  not  only  of  widows,  but  of 
orphans,  and  many  of  them  minors,  do  hold  very  large  quantities  of 
the  stock  of  the  A.  T.  &  T.,  and  of  the  bonds  of  the  A.  T.  &  T.,  par- 
ticularly ? 

Senator  Humphrey.  My  good  Senator,  I  do  not  want  to  argue 
with  you  about  widows  and  orphans.  As  a  matter  of  fact,  my  knowl- 
edge of  the  people  of  America  has  not  been  very  close  to  corporations, 
I  must  confess  that.  I  am  a  little  more  concerned  about  the  principle 
of  equity  and  the  principle,  if  you  please,  of  the  fair  treatment  and 
good  w^age  standards  and  living  standards  for  people  who  are  working 
for  a  living,  who  honestly  work  for  it,  and  do  not  sit  around  and  clip 
coupons  for  it. 

Senator  Donnell.  I  should  say,  if  the  Senator  will  yield. 

Senator  Himpiiret,  Just  a  minute.  This  is  my  day,  my  moment 
here.  [Laughter.]  What  I  am  saying  here  is  that  there  is  one  in- 
stance after  another  where  we  have  talked  about  the  Labor  Relations 
Act  of  19-17  as  if  it  were  a  court  of  law. 

We  have  talked  about  the  prosecutor;  we  have  talked  about  the 
judicial  body;  we  have  forgotten  the  human  element,  and  we  have. 
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if  you  please,  forgotten  the  fact,  as  I  said  on  the  first  day  here,  that 
we  are  talking  about  an  economic  situation  in  which  we  should  have 
negotiation,  collective  bargaining,  conciliation,  mediation,  toward  an 
effort  of  a  settlement.  What  we  are  really  saying  here  is  that  this 
law  is  tacked  together  piece  by  piece  and  the  distinguished  Senator 
from  Ohio  asks  each  witness,  ''Isn't  this  portion  all  riglit?"  and  each 
organization  has  some  particular  reason  that  it  likes  one  portion.  I 
submit  again  that  going  piece  by  piece  does  not  give  proper  considera- 
tion to  this  bill  before  us.  And  I  will  not  again  answer  the  state- 
ment, "Oh,  you  mean  that  you  take  one  piece  that  is  good  and  another 
piece  that  is  good,  and  add  them  up,  and  it  is  bad'' — that  kind  of 
logic.  I  will  say.  "Yes,"  very  candidly;  you  take  one  little  thing 
like  the  free  speech.     It  sounds  wonderful. 

Senator  Doxxell.  Is  it  not  sound  also,  for  instance,  as  well  as 
it  sounds  ? 

Senator  Humphrey,  Free  speech  is  sound,  but  monopoly  of  free 
speech  is  evil. 

Senator  Donxell.  Therefore,  I  would  take  it  as  equally  true  that 
monopoly  of  free  speech  should  not  be  enjoyed  by  an  employee ;  that 
the  employer  should  likewise  participate  in  free  speech ;  isn't  that  true  i 

Senator  Hu^iphrey.  May  I  say  that  long  before  Taft-Hartley  was 
ever  thought  of,  the  founding  fathers  in  Philadelphia  in  the  drawing 
up  of  the  Constitution  of  the  United  States  provided  plenty  of  pro- 
tection for  free  speech,  and  the  Supreme  Court  of  this  country  defined 
free  speech  and  it  has  protected  free  speech. 

Now,  the  Taft-Hartley  Act  goes  beyond  what  is  known  as  traditional 
free  speech,  and  provides  the  opportunity,  if  you  please,  for  a  great 
organization  such  as  the  A.  T.  &  T.,  to  use  what?  Not  to  use  its 
own  money  to  make  a  trumpet  for  expanding  its  views.  I  am  per- 
fectly willing  for  free  speech  if  Mr.  Gifford  wants  to  pay  for  it.  I 
am  perfectly  willing  for  free  speech  to  be  taken  care  of  by  the  mem- 
bers of  the  board  of  directors  of  the  A.  T.  &  T.  But  I  am  not  willing, 
as  a  citizen  of  this  country,  to  permit  a  company  which  can  put  its  rates 
upon  the  people  after  it  has  had  its  clearance  with  the  public  utility 
commission,  to  charge  that  off  to  advertising  and  say  that  it  is  all  in 
the  great  and  glorious  name  of  free  speech. 

If  that  is  the  case,  then,  let  us  permit  great  trade-union  organiza- 
tion to  go  promiscuously  throughout  the  country  and  make  a  levy  on 
the  people  and  say,  "We  have  to  have  free  speech,  too,  because  that  is 
exactly  what  the  A.  T.  &  T.  does,  because  they  provide  for  a  levy  on 
the  public  by  their  rates  to  provide  what  is  free  speech.  That  is  not 
free  speech.    It  is  privileged  speech,  licensed  speech. 

Senator  Dox^xell.  For  the  sake  of  accuracy,  will  the  Senator  permit 
the  record  to  show  that  the  provision  with  respect  to  free  speech  is  not 
what  was  done  in  Philadelphia,  but  was  adopted  by  the  first  amend- 
ment to  the  Constitution? 

Senator  Humphrey.  My  distinguished  colleague  from  Illinois  says 
that  likewise  was  done  up  in  Philadelphia,  so  I  yield  to  the  doctor 
from  a  great  university,  the  University  of  Chicago.     [Laughter.] 

Senator  Aikex.  Will  the  Senator  yield? 

Senator  Humphrey.  Yes. 

Senator  Aikex.  Senator,  would  you  not  include  long-distance  calls 
in  the  category  of  free  speech  ? 
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Senator  Humphrey.  What  is  that,  sir  ? 

Senator  Aiken.  The  Senator  would  not  include  long-distance 
calls 

Senator  Humphrey,  Only  for  Senators. 

Senator  Aiken.  In  free  speech  ? 

Senator  Humphrey,  Only  for  Senators,  the  free  ones  we  get.  I 
have  no  more  questions  and  no  more  interrogations. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  No  questions. 

Senator  Humphrey,  No  speeches  either.    [Laughter.] 

The  Chairman,  Senator  Withers, 

Senator  Withers.  I  want  to  ask  the  witness  what  is  his  answer  to 
the  question  that  the  two  lawyers  put,  "yes*'  or  "no"  ? 

Mr.  Beirne.  Well,  the  only  thing  that  I  caught  that  was  of  signifi- 
cance to  me,  although  I  listened  attentively  to  the  arguments  pro  and 
con,  the  only  thing  I  got  of  significance  was  the  Senator  from 
Missouri's  statements  that  all  of  this  is  irrelevant,  and  I  recall  that 
we  have  statistics  to  show  that  1  out  of  every  52  people  in  the  United 
States  worked  for  the  Bell  system,  and  if  what  affects  them  is  irrele- 
vant, then  something  is  wrong  in  all  these  democratic  institutions 
which  I  have  heard  expounded  from  Philadelphia  by  the  President. 

Senator  Withers.  Have  you  been  able  to  distinguish  the  difference 
between  the  right  of  orphans  or  widows  as  stockholders  in  a  corpora- 
tion and  the  rights  of  a  full-grown  man? 

Mr.  Beirne.  I  have  not  been  able  to  distinguish  that.  Senator,  and 
I  do  recall  being  one  of  those  exposed  in  1930  to  1933.  or  1931,  to  the 
cries  of  the  widows  and  orphans  and  children,  as  they  paid  $9  dividends 
on  A.  T.  &  T,,  as  they  laid  off  185,000  workers  who  had  all  their  means 
of  income  completely  and  effectively  taken  away  from  them  when  they 
were  laid  off. 

Senator  Withers.  Have  you  found  the  Republican  Party  the 
guardian  of  all  the  widows  and  orphans  or  are  they  guardians  only 
of  the  stockholders  of  certain  corporations? 

Senator  Donnell.  1  would  like  to  hear  his  answer  to  that,  ^Ir. 
Chairman. 

Mr.  Beirne.  I  can  only  answer  that  by  saying  that  I  am  a  regis- 
tered Democrat;  that  I  love  the  Democratic  Party;  that  there  is  a 
basic  psychological  difference,  a  philosophical  difference,  in  our  ap- 
proach to  certain  problems  which  have  a  luiman  equation,  and  I  would 
not  presume  to  say  what  or  what  not  the  Repuljlican  Party  stands  for, 
except  since  my  voting  career  has  started,  it  has  seemed  to  stand  for 
things  that  I  did  not  stand  for. 

Senator  Donnell.  Mr.  Chairman,  may  I  ask  a  question? 

Mr.  Beirne,  I  would  like  to  ask  you  a  few  questions.  You  read  from 
a  book  there  in  regard  to  a  Mr.  Wilson  and  somebody  else  who  were 
directors,  not  only  in  A.  T.  &  T.  but  certain  banks.  Do  you  draw  the 
conclusion  from  that  that  necessarily  those  banks  and  the  A.  T.  &  T. 
are  interlocking  corporations? 

Mr.  Beirne.  I  do  not  draw  it  from  this  particular  exhibit  tiiat  I 
have  in  front  of  me  that  I  read  from.  I  can  draw  it,  however,  from 
a  document  I  could  present  to  the  committee,  should  you  be  inter- 
ested, which  would  show  the  holdings  bv  these  banks  and  by  these 
various  insurance  companies  in  the  stock  of  A.  T.  &  T.,  and  my  recol- 
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lection  of  those  lioldings  is  that  these  particuhir  banks  with  which 
there  are  interlocking  directors  at  the  top  own  some  A.  T.  &  T,  stock. 

Senator  DonnelIj.  And  do  you  know  whether  or  not  any  of  those 
banks  hold  A.  T.  &  T.  bonds — securities  as  distinguished  from  stocks — 
in  trust  estates ;  do  you  know  that? 

Mr.  Beirne.  I  imagine  they  do,  although  I  do  not  know. 

Senator  Doxxell.  You  do  not  contend  because  a  man  is  a  director 
of  the  Quaker  Oats  Co.  and  also  at  the  same  time  of  the  Chicago  Rail- 
way &  Equipment  Co. — as  a  friend  of  mine  has  been — that  those  two 
companies  are  interrelated  or  interlocked  ? 

]SIr.  Beirxe.  I  do  not  quite  catch 

Senator  Doxxell.  Well,  su]Dpose  you  were  a  director  of  the  Quaker 
Oats  Co.  and  a  director  of  the  Chicago  Railway  &  Equipment  Co. 
You  do  not  assert  here  that  the  mere  fact  you  are  a  director  of  the 
two  companies  necessarily  means  that  those  two  corporations  are  inter- 
related or  interlocked  in  the  slightest ;  do  you  ? 

Mr.  Beirne.  They  may  not  in  the  hypothetical  case  you  have  drawn, 
using  the  comi:)anies  you  did. 

Senator  Doxnell.  Yes.  Now.  I  wanted  to  ask  yott  just  a  few  other 
questions.  One  of  them  is,  Do  you  object,  Mr.  Beirne,  to  the  inclusion, 
in  the  law  of  the  United  States,  of  the  provision  requiring  an  affidavit 
that  a  member  of  the  union  is  not  a  member  of  the  Communist  Party? 
Do  you  have  any  objection  to  that  ? 

Mr.  Beirne.  I  can  answer  that  by  saying  after  the  passage  of  the 
Taft-Hartley  Act,  the  Communications  Workers  of  America  was  one 
of  the  first  unions  whose  officers  signed  that  affidavit  and  subinitted  it 
to  the  proper  agency. 

Senator  Donnell.  And  you  were  glad  to  do  so ;  Avere  you  not — ^the 
union  was? 

Mr.  Beirne.  I  was  not  glad  to  do  so,  as  an  individual.  The  other 
officers  with  me  were  not  glad  to  do  so.  We  felt  humiliated  that  we 
would  be  called  upon  to  sign  such  an  affidavit. 

Senator  Donx^ell.  Do  you  have  any  objection,  my  question  was,  to 
the  inclusion  in  the  law  of  the  United  States  of  the  present  provision 
of  the  Taft-Hartley  Act  requiring  the  filing  of  such  a  non-Communist 
affidavit  ? 

Mr.  Beirxe.  We  most  certainly  do :  and  I  testified  some  years  ago 
or  a  year  or  so  ago  before  a  subcommittee  that  heard  testimony  on 
that  particular  question,  to  our  objection  to  its  inclusion. 

I  think  again  it  might  be  called  psychological,  btit  it  has  a  very 
definite  impact  upon  the  relationship  of  worker  and  employer  to 
suggest  or  intimate,  as  the  Taft-Hartley  law  does — it  may  be  all  the 
Communists  are  in  the  labor  movement,  and  maybe  it  is  bad  to  be  a 
Communist  and  2  to  be  in  the  labor  movement,  it  being  bad  to  be 
a  Communist — and  I  can  agree  with  that  part  of  it — and  to  be  in  the 
labor  movement  makes  the  whole  labor  movement  made  up  of  a  bunch 
of  Communists,  and  to  an  unitiated  or  uninformed  person  in  the 
United  States  who  gets  to  know  me  by  way  of  introduction,  I  find  it 
awfully  embarrassing  to  have  to  say  to  him,  "Yes,  I  signed  a  non- 
Communist  affidavit;  yes,  I  am  not  a  Communist,  even  though  you 
might  have  the  illusion  that  all  officers  of  unions  are  Communists." 

I  have  found  in  associations  with  other  trade-union  officers  who 
are  representing  workers  who  are  independent  or  unaffiliated  with 
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the  A.  F.  of  L.  or  CIO,  as  well  as  officers  of  the  A.  F.  of  L.  and  CIO, 

that  3^011  find  a  high  type  of  American  citizen,  the  kind  that  you  would 
be  proud  to  have  in  your  company,  and  it  is  humiliating  to  single  out 
the  officers  of  a  labor  union  and  say,  "Now,  you  must  sign  an  affidavit 
to  say  you  are  not  a  Communist,''  and  we  most  certainly  object  to  it. 

Senator  Donnell.  Mr.  Beirne,  of  course,  there  is  nothing  whatso- 
ever in  the  Taft-Hartley  law  that  makes  any  such  statement  that  the 
labor  unions  consist  of  Communists  or  all  of  the  Communists  are  in 
the  union,  and  yet  may  I  call  your  attention  to  this:  You  referred 
many  times  to  the  city  of  St.  Louis  where  I  lived,  or  in  very  close 
proximity  to  it  where  I  lived,  for  many  years.  Do  you  happen  to  recall 
that  in  the  CIO,  one  of  the  men  who  was  forced  out  of  the  union  there 
only  in  the  past  few  months,  I  think,  was  a  man  by  the  name,  as  I 
recall  it,  of  Senter,  who  was  a  Communist?  Now,  do  you  agi'ee  with 
the  statement  made  in  the  majority  report  of  the  Joint  Committee  on 
Labor  and  Management  of  the  Senate  that  the  committee  believes  that 
the  non-Communist  affidavit  provision  has  already  demonstrated  its 
effectiveness  as  an  aid  to  unions  and  their  members  in  their  desire  to 
drive  the  Communists  from  positions  of  poAver  in  labor  organizations  ? 
Do  3^ou  agree  with  that  statement  ? 

Mr.  Beirne.  I  do  not  agree  with  it,  and  I  would  have  to  point  out  to 
the  Senator  what  happens  under  your  Taft-Hartle}^  law  if  I,  who 
was  born  here,  who  loves  the  institutions  that  we  have,  who,  by  volun- 
tary expression,  would  say  that  I  am  not  a  Communist — and  from  what 
little  I  know  about  them  I  do  not  want  to  be  one — I  point  out  to  you  if 
I,  as  an  officer  of  the  union  I  represent,  saw  fit  to  go  to  the  members  of 
this  union  and  point  out  what  a  ridiculous  position  your  law  places 
me  in  as  an  officer,  and  as  a  result  of  that  ridiculous  position  refuse  to 
sign  that  affidavit  and  they  agree  with  me  because  they  did  not  want 
their  president  placed  in  such  an  embarrassing  position,  that  then  they, 
the  individual  members,  those  who  cannot  be  accused  of  communism 
or  another  and  they  wanted  to  seek  relief  under  the  Taft-Hartley  Act. 
should  an  employer  discriminate  against  them  for  some  one  reason 
or  another  and  they  wanted  to  seek  relief  under  the  Taft-Hartley  Act. 

Senator  Donnell,  You  do  not  think  it  is  a  good  idea  for  the  Com- 
munists,, if  they  are  any  officers  of  unions,  to  be  required  to  be  elim- 
inated from  such  officerships  ? 

Mr.  Beirne.  I  will  not  argue  the  relative  merits  or  demerits  of 
communism  except  to  state  that  I  am  not  one,  have  no  ambitions  of 
being  one,  and  would  not  be  w4th  one  if  I  was  offered  such  an 
opportunity. 

I  think  that  they  are  just  no  good,  but  I  am  saying  tlie  Taft-Hartley 
Act,  wliich  pointed  up  this  particular  Communist  issue  in  labor  unions, 
did  a  disservice  to  those  like  me  who  believe  in  the  institutions  that 
we  have  in  this  country  but  yet  have  to  be  subjected  to  the  humiliation 
which  nothing  else  but  the  Taft-Hartlej^  Act  submitted  us  to,  because 
before  that  time  there  was  not  this  same  thing  in  the  picture. 

Senator  Donnell.  Now.  Mr.  Beirne.  T  want  to  ask  you  also  if  you 
have  any  objection  to  the  la^rs  of  the  United  States  retaining  the 
provision  in  the  Taft-Hartley  law  requiring  the  filing  with  the 
Secretary  of  Labor,  by  labor  unions,  of  a  report  showing  their  receipts, 
their  assets,  their  disbursements.     Do  you  have  any  objection  to  that? 
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Mr.  Bkikxe.  Yes;  we  do  not  have  serious  objections,  but  we  have 
objections. 

Senator  Doxxell.  But  they  are  not  serious. 

Mr.  Beirxe.  They  are  not  serious.  Our  objections  are  simply  these, 
that  we  do  not  see  why  we  have  to  file,  being  a  voluntary  association  as 
we  are,  tliese  reports  which  we  make  up  anyway,  which  a  certified 
public  accountant  makes  up  for  us  every  month,  a  man  outside  of 
our  union.  We  do  not  see  why  we  have  to  go  through  that  process  of 
filing. 

That  does  not  prove  anytliing  that  I  know  of.  If  any  member 
asks  what  vre  have  got,  they  received  a  monthly  statement  long  before 
the  Taft-Hartley  Act  said  we  should  give  a  report.  We  believe  in 
giving  reports  to  our  members. 

Senator  Doxx^ell.  You  do  not  believe  in  keeping  them  secret  at  all? 

Mr.  Beirxe.  I  believe  in  keeping  them  as  secret  as  we  can.  I  do 
not  believe  in  going  to  the  company  and  saying,  ''This  is  how  much  we 
have  in  the  bank'* — talking  big.  when  we  might  not  have  anything. 

Senator  Taft.  Has  the  filing  with  the  Secretary  of  Labor  had  the 
effect  of  making  them  public,  or  has  that  been  kept  pretty  confidential 
successfully  ? 

Mr.  Beirx'e.  To  my  experience,  it  lias  been  kept  confidential. 

Senator  Taft.  Of  course,  going  to  all  members,  anybody  wlio  made 
a  determined  effort  could  get  it  from  one  of  the  members,  could  he 
not? 

Mr.  Beirx^e.  That  is  right;  that  is  why  I  say  we  have  no  serious, 
objections  to  it. 

It  is  just  another  one  of  those  things  which  pointed  out  one  thing. 
The  effect  of  it  was — this  and  nothing  else — that  maybe  the  labor 
union  officers  are  dishonest,  maybe  the}^  are  not  doing  what  they  should 
do  with  financial  statements. 

Whether  you  intended  to  or  not — and  I  would  daresay,  from  having 
heard  Senator  Taft  on  many  occasions  in  public  addresses  defend  the 
Taft-Hartle}^  Act  and  point  out  his  thinking — I  know  that  Senator" 
Taft  did  not  have  in  mind  that  he  wanted  to  point  up  that  maybe 
labor  union  fellows  would  be  dishonest  or  conduct  their  offices  fraudu- 
lently, and  he  did  not  have  any  intention  of  taking  a  big  brush  and 
tarring  all  of  us  with  it,  but  it  had  the  effect  of  doing  that  whether  he 
wanted  to  do  it  or  not. 

The  reason  we  filed  these  things  is  because  maybe  some  of  us  do  not 
want  to  tell  our  members  or  anyone  else  what  we  do  with  money  col- 
lected,  what  our  source  of  income  is,  or  how  we  disburse  it. 

Before  the  Taft-Hartley  Act  we  were  doing  it  anyway,  so  Ave  do 
not  have  any  serious  objection  to  it.  but  I  do  wish  to  point  out  the 
effect  of  what  that  particular  part  of  the  act  as  far  as  members,  and 
sometimes  just  the  general  public,  were  concerned. 

Senator  Doxxell.  At  any  rate,  you  do  not  have  an}^  serious  objec- 
tion to  the  provision  ? 

Senator  Taft.  And  in  this  field  any  corporation  of  any  size  listed 
on  any  stock  exchange  has  long  had  to  do  the  same  thing,  so  there  is 
not  the  same  discrimination  here  that  there  was  which  you  alleged  in 
the  anti-Communist  oath. 

Mr.  Beirxe.  I  will  not  argue  this  one  seriously  with  you. 
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Senator  Donneix.  Now,  do  you  object  to  retaining  in  the  provi- 
sions of  the  Federal  law  that  provision  which  appears  in  the  Taft- 
Hartley  Act  making  it  an  unfair  labor  practice  for  a  labor  organiza- 
tion or  its  agents  to  refuse  to  bargain  collectively  with  an  employer 
provided  it  is  the  representative  of  his  employees^  Do  you  have  any 
objection  to  that  being  in  the  law  ? 

Mr.  Beirne.  Again,  you  hit  one  of  these  "snivvies." 

Senator  DoNNELL.  Hit  what? 

]Mr.  Beirxe.  a  "snivvie."  A  "snivvie"  is  something  that  is  small. 
You  just  can't  quite  keep  your  fingers  on  it  as  it  slides  around. 

Senator  Donnell.  You  do  not  regard  the  provision  requiring  the 
employer  to  agree  to  bargain  collectively  as  being — what  is  that 
word '( — "snivvie  ?" 

Mr.  Beirne.  "Snivvie." 

Senator  Donnell.  You  do  not  regard  that  as  a  trivial  provision 
of  the  Taft-Hartley  Act  as  applied  to  employers,  do  you  ? 

Mr.  Beirne.  No  ;  I  do  not.  That  may  be  one  of  the  things  that  be- 
comes one  of  these  philosphical  differences  that  we  have  that  maybe 
we  approach  the  thing  in  a  different  way.  I  have  never  known  a  labor 
union  negotiating  committee  that  did  not  honestly,  conscientiously, 
and  sincerely  go  into  negotiation,  and  I  could  not  just  visualize  any 
kind  of  situation  arising  wherein  a  labor  union  would  not  bargain  in 
good  faith  and  try  to  reach  an  agreem.ent. 

Now,  when  you  start  saying,  "We  will  make  it  an  unfair  labor  prac- 
tice if  they  do  not  do  it,"  you  and  I  have  a  falling  out  of  company  be- 
cause from  what  I  heard  from  one  of  the  other  Senators,  you  are  a 
lawyer  and  I  am  not,  and  I  know  that  language  could  be  written  and 
somebodj'  could  concoct  a  big  story  technically  which  might  put  a 
union  at  one  time  or  another  at  a  disadvantage,  and  I  can  only  urge  on 
you  that  j^ou  do  everything  you  can  to  assist  the  union,  as  you  do  not 
have  to  do  so  much  to  assist  a  company  because  an  8-billion-dollar 
outfit  that  we  do  business  with,  they  do  not  need  any  help  from  you,  but 
we  do ;  so,  do  not  give  lawyers,  let  us  say,  a  field  day  and  have  some 
sharp  operator  come  up  and  say,  "Well,  this  is  an  unfair  labor  prac- 
tice." 

1  think  you  do  a  disservice  to  the  people  of  the  country,  especially 
those  wlio  have  seen  fit  to  belong  to  unions,  when  you  give  to  an  em- 
ployer the  right  to  go  in  and  say,  "This  thing  you  are  talking  about, 
this  so-called  unfair  labor  practice  which  would  stem  from  a  union's 
not  bargaining  in  good  faith  should  be  something  now  permitting 
an  employer  to  go  into  a  court  and  by  so  doing,  hold  up  collective 
bargaining." 

I  say,  "no,"  you  will  be  doing  a  service  to  the  people  of  the  country 
if  you  do  not  give  him  that  kind  of  weapon  to  go  in  and  use  against 
a  union  as  technical  point  to  stifle  collective  bargaining. 

Senator  Donnell.  So  you  are  opposed  to  having  the  law  include  a 
statement  that  it  shall  be  an  unfair  labor  practice? 

Mr.  Beirne.  That  is  right. 

Senator  Donnell.  For  a  labor  organization  to  refuse  to  bargain 
collectively? 

Mr.  Beirne,  That  is  right. 

Senator  Donnell.  Now,  Mr.  Bierne,  I  want  to  ask  you  another 
question,  and  I  am  particularly  glad  that  you  are  not  a  lawyer,  in 
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connection  with  this  question ;  because  I  think  that  we  can  get  from 
you  something  of  what  the  average  person  who  isn't  a  lawyer,  belongs 
to  some  other  profession  or  occupation,  ma}^  think  of  this  subject. 
You  never  studied  haw,  did  you? 

Mr.  Beirne.  No,  sir. 

Senator  Donxell.  I  want  to  know  your  understanding  just  as  a 
man  who  never  studied  hiw  of  Vvdiat  the  answer  to  this  question  is. 

Suppose  this  Thomas  bill  is  enacted  into  law.  It  does  not  have 
anything  in  it  authorizing  the  granting  of  an  injunction  to  prevent 
a  national  emei'gency.  I  want  to  know  whether  or  not,  you,  after 
that  law  is  passed  and  the  newspapers  have  told  that  it  has  been 
passed,  will  understand  that  the  President  still  has  back  in  some 
reservoir  a  power  by  which  he  can  nevertheless  secure  such  an  in- 
junction against  employees,  or  will  you  understand  that  since  the 
act  itself,  the  Thomas  Act,  does  not  have  the  provision,  that  there  is 
not  any  right  to  get  an  injunction  against  employees  in  national- 
emergency  cases. 

I  just  want  to  know  what  you  are  going  to  understand  when  that 
bill  is  passed. 

Mr.  Beikxe.  It  will  be  my  understanding  of  this — and  I  think  I 
could  foresee  some  of  the  workings  of  it  if  in  the  telephone  industrv — 
a  dispute  in  which  the  CWA  was  involved  the  President  issued  a 
proclamation — I  know  the  telephone  workers  well  enough  and  I  know 
they  know  enough  of  the  President  of  the  United  States,  whether 
they  voted  for  him  or  did  not  vote  for  him,  that  they  would  not  only 
listen  to  what  he  says  or  do  what  he  suggests 

Senator  Doxxell.  That  was  not  my  question  at  all. 

Mr.  Beirxe.  I  would  liave  to  give  you  No.  1  in  order  for  you  to 
see  No.  2  as  the  layman  does. 

Senator  Doxxell.  Go  ahead. 

Mr.  Beirxe.  No.  2,  they  believe  and  I  believe  that  the  Government 
of  the  United  States,  in  a  case  of  this  national  emergency  which  we 
have,  is  big  enough  and  can  act  expeditiously  enough  to  do  whatever 
a  situation  might  call  for. 

Senator  Doxxell.  Well,  then,  may  I  ask  you  this  question? 

Mr.  Beirxe.  If  it  is  an  injunction  or  censure  or  fining  or  jailing 
or  if  it  is  putting  people  into  the  Army,  my  point  is  that  the  good  of 
all  in  this  country  is  greater  than  the  good  of  a  few,  and  because  it  is 
recognized  as  being  that,  I  do  not  know  whether  the  President  has 
powers,  I  do  not  know  what  his  authority  is,  I  am  not  a  good  reader 
of  the  Constitution,  although  I  did  read  it  and  study  it,  but  I  do 
know  this :  Just  a  natural  reaction  to  my  life  in  the  United  States 
under  the  Govermnent  of  the  United  States  is  that  if  something  that  so 
seriously  threatened  the  Nation's  health  and  welfare  was  in  the 
balance,  the  President  of  the  United  States  or  someone  would  move 
and  would  have  the  power  to  do  whatever  was  necessary  to  bring 
order  back  to  this  society  if  chaos  was  taking  over. 

Senator  Doxxell.  Now,  believing  that,  would  you  have  any  ob- 
jection to  putting  into  this  bill  a  provision  which  says  he  will  have 
that  power 

Mr.  Beirxe.  I  might  suspect  what  you  are  leading  to  as  a  result 
of  the  discussion  I  heard  last  night  and  this  morning,  because  I  did 
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sit  here  last  night  and  this  morning  believing  it  was  ni}'  turn  to 
come  up,  and  I  heai-d  a  lot  of  talk  about  injunction. 

You  are  saying  to  me.  ''Do  you  believe  in  this  bill  should  go  a 
provision  that  would  say  the  President  of  the  United  States,  when 
the  Nation's  welfare  and  safety  and  health  is  at  stake,  should  have 
the  authority  through  the  Attorney  General  or  someone  else  to  go 
out  and  get  an  injunction  T' 

I  say  no,  you  do  not  need  that. 

Senator  Donnell.  My  question  is.  "Why  would  you  oppose  that? 

Mr.  Beirne.  For  this  reason.  Again  yon  have  to  come  with  me  as 
a  worker.  Now  we  have  had  in  some  cases  injunctions.  1  do  not 
know^  who  got  them.  I  do  not  know^  whether  it  was  in  the  Federal 
law,  the  local  law,  whether  it  was  a  county  judge  who  enjoined  people 
respecting  a  picket  line  from  more  than  X  number  of  people  on  a 
picket  line ;  all  that  stuff. 

We  have  had  hundreds  of  injunctions  around  the  country;  spent  a 
lot  of  time  and  money  in  court  trying  to  fight  them  and  bring  sense 
to  them,  I  do  not  know  what  law  they  came  out  of,  but  when  you  say 
in  a  Federal  law  that  the  President  through  the  Attorney  General  or 
any  other  way  you  want,  shall  be  able  to  enjoin  and  stop  a  strike,  what 
you  do  when  you  say  that  is  the  same  thing  you  do  wdtli  these  other 
things  that  you  may  not  consider  to  be  important,  but  which  little 
people  like  myself  do  consider  important. 

You  are  saying  to  everybody,  "They  are  wrong.  That  is  why  we 
are  stopping  them  from  going  on  strike." 

Senator  Morse.  Will  the  Senator  yield. 

Senator  Donnell.  I  yield. 

Senator  Morse.  Mr.  Beirne.  to  ix^t  your  point  of  view  as  a  represent- 
ative of  labor,  do  I  understand  that  you  would  be  willing  to  have  the 
President  of  the  United  States  exercise  the  power  not  specifically 
expressed  in  law  ? 

Mr.  Beirne.  I  am  saying  if  the  Nation's  safety,  health,  and  welfare 
were  at  stake,  my  conception  of  our  institutions  would  permit  some- 
one— I  don't  know  whether  it  is  the  President — I  remember  when  the 
President  went  to  Congress  once  and  he  asked  for  certain  authorities. 
Maybe  he  had  to;  maybe  he  did  not  have  enough  law  to  do  certain 
things.  I  do  not  know  what  caused  him  to  do  it,  but  I  know  he  was 
the  recognized  head  of  our  country.  He  was  the  head  of  our  Govern- 
ment and  w^hether  he  was  right  or  whether  he  was  wrong,  we  will  not 
talk  about  it. 

I  think  he  was  wrong.  He  thought  he  was  right  or  he  would  not 
have  done  it,  and  he  had  the  interests  of  the  whole  country  at  heart, 
and  he  did  something. 

Now  I  think  someone  would  do  something  if  you  were  given  a  like 
situation  again.  It  might  be  the  Senate,  it  might  be  the  House,  it 
might  be  them  doing  it  jointly.     I  do  not  know  who  would  do  it. 

Senator  Morse.  That  is  the  point  I  want  to  get,  whether  or  not  you 
think  it  would  be  all  right  in  this  country  to  leave  to  the  President  of 
the  United  States,  no  matter  who  he  may  be,  the  determination  of  the 
exercise  of  his  discretion  as  to  whether  or  not  the  national  health  and 
safety  is  involved  to  a  degree  that  he  shall  seek  to  exercise  the  power 
not  expressly  given  to  him. 
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Mr.  Beirne.  I  think  that  would  happen  anyway.  I  do  not  know 
whether  it  is  right  or  wrong.  You  are  asking  me  to  conceive  of  some 
sort  of  a  situation  which  would  cause  the  President  to  do  that.  I  can 
conceive  of  nothing  that  way. 

Maybe  it  is  because  of  my  short  vision,  but  I  do  remember  a  Presi- 
dent of  the  United  States,  wlien  he  felt  he  could  not  do  certain  things, 
he  went  and  did  something. 

Senator  Morse.  Well,  he  tried  to  draft  some  railroad  workers  into 
the  Army,  at  least  he  proposed  it  and  it  was  blocked  on  the  Republican 
side  of  the  aisle  on  that  occasion,  as  the  record  will  show. 

Senator  Donnell.  Now.  Mr.  Beirne,  I  want  to  just  take  up  briefly 
one  final  subject,  though  I  may  ask  more  than  one  question  on  it,  not 
very  many  more,  I  thhik.  liowever.  But  do  you  favor  having  the 
Conciliation  and  Mediation  Service  in  the  Department  of  Labor? 

Mr.  Beirne.  That  is  the  one  I  commented  on  before. 

Senator  Donnell.  "Well  now,  just  wliat  was  it  you  said? 

Mr.  Beirxe.  I  can  only  say  tliis.  I  believe  it  belongs  back  in  the 
Department  of  Labor. 

Senator  Doxxell.  I  did  not  get  that. 

Mr.  Beirne.  I  believe  it  belongs  back  in  the  Department  of  Labor. 
The  last  time  I  talked  about  the  Conciliation  Service  and  its  con- 
nection with  the  Department  of  Labor  I  remember  an  interesting  half 
hour,  and  I  will  say  a  hot  hour,  and  Senator  Morse  took  me  across 
the  ropes,  and  I  will  say  right  here  and  now  he  did. 

Well,  I  will  try  to  explain  to  you  why  I  believe  it  belongs  back  in 
the  Department  of  Labor.  We  haAe  had  some  dealings  with  the  Con- 
ciliation Service,  as  could  be  imagined. 

Senator  Dox^xell.  You  mean  both  before 

Mr.  Beirne.  Both  before  and  since. 

Senator  Doxxell.  Very  well. 

Mr.  Beirxe.  Xow  in  nuiny  places  since  they  made  this  an  inde- 
pendent agency  and  they  placed  around  it  some  sort  of  a  screen  that 
makes  it  different,  we  have  done  business  with  the  same  conciliators 
and  I  haven't  seen  any  difference  in  their  approach  to  a  problem  be- 
cause the  conciliator  to  me  was  a  fellow  who  was  trying  to  bring  people 
together  and  he  did  not  care  who  was  right  and  who  was  wrong,  and 
most  of  the  time  when  he  was  in  the  Department  of  Labor  and  since 
he  is  out  of  the  Department  of  Labor  our  particular  approach  to  con- 
ciliators' efforts  has  been  the  same. 

Now  I  will  not  quarrel  about  something  that  might  be  just  a  fight 
amongst  a  few  fellows.  I  do  not  know  where  the  best  place  is,  but 
I  recited  an  instance  in  1946  when  it  was  in  the  Department  of  Labor 
and  when  conciliation  efforts  failed  and  Avhen  the  Secretary  of  Labor 
injected  himself  into  the  dispute,  he  had  more  standing  than  did  the 
head  of  the  Conciliation  Service  with  the  particulai'  management  with 
whom  we  do  business  and  he  had  enough  standing  in  the  United 
States,  being  the  Secretary  of  Labor,  to  be  able  to  persuade  a  manage- 
ment to  do  something  which  up  to  that  time  they  had  not  done,  and 
which  they  found  for  themselves  later  was  the  correct  thing  to  do. 

Now,  I  cannot  condemn,  you  see,  the  Conciliation  Service  as  it  now 
is.  It  would  be  foolhardy  for  me  to  do  so  because  the  Conciliation 
Service  and  the  Mediation  Service — and  I  do  not  know  why  you  use 
the  names  because  it  is  all  the  same  to  me.     I  do  not  know  what  is  the 


652  LABOR    RELATIONS 

flifl'erence,  frankly,  altlioiigii  I  have  dealt  with  them  12  years.  I  do 
not  know  whether  they  start  mediating  and  leave  off  conciliating  or 
vice  versa,  but  I  have  seen  no  difference  in  their  performance,  and  it 
would  be  foolhardy  for  me  to  say  that  a  conciliator  in  one  Department 
and  then  a  conciliator  in  another  Department  did  a  different  kind  of  a 
job,  because  he  did  not. 

Senator  Donnell.  Do  you  think  there  is  anythino-  at  all  to  Mr. 
Ching's  point  to  the  effect  that  regardless  of  whether  there  is  actually 
a  partiality  in  the  Labor  Department  in  favor  of  labor,  nevertheless 
industry  is  apt  to  feel  a  fear  that  in  a  mediation  and  conciliation  pro- 
ceeding the  man  who  comes  out  of  the  Department  of  Labor  is  apt  to 
be  prejudiced  on  the  labor  side? 

Mr.  Beirne.  Quite  frankly  I  say  this:  I  see  harm  in  fighting  about 
the  Conciliation  and  Mediation  Service  because  wdien  Mr.  Ching  or  Mr. 
Roth  this  morning  said  that  for  some  tmknown  reason  management 
resents  the  conciliators  when  they  are  under  the  jurisdiction  of  the 
Department  of  Labor  and  the  door  was  shut  to  them,  but  since  it 
became  an  independent  agency  the  door  is  ajar,  what  you  do  is  create 
perhaps  a  thought  that  the  Conciliation  ancl  Mediation  Service  as  an 
independent  agency  is  now  some  grotip  of  men  who  woidd  favor  in  an 
argument  an  employer,  and  yoit  may  find  then  labor's  door  would  go 
shitt  and  you  are  right  back  where  you  started  from,  so  the  whole  con- 
versation as  far  as  I  would  be  concerned  is  this  term  "irrelevant"  that 
yoti  used,  because  if  yoit  want  service  out  of  a  conciliator  it  does  not 
make  any  difference  whom  he  worked  for.  and  our  experience  for  12 
years  has  been  in  the  Department  and  out  of  the  Department  of  Labor 
we  talked  to  the  same  people  that  did  the  same  kind  of  a  job. 

I  believe  it  belongs  back  in  the  Department  of  Labor  because  then 
there  is  a  Secretary  of  Labor  that  can  intervene,  and  he  is  a  pretty 
big  man  in  the  standing  of  things  as  far  as  title  is  concerned,  and 
getting  some  resitlts  when  talking  to  recalcitrant  management  or  union. 

Senator  Donnell.  Mr.  Beirne,  I  am  glad  to  get  your  viewpoint. 
There  is  a  very  close,  friendly  relationship,  of  course,  between  the 
Secretary  of  Labor  at  the  present  time  and  your  own  union,  for  illus- 
tration, is  there  not? 

Mr.  Beirne.  Yes,  at  least  I  hope  so. 

Senator  Donnell.  Well,  1  hope  so  too.  ISIay  I  ask  you  this  ques- 
tion, and  I  want  to  know  for  a  reason  that  is  perfectly  obvious :  In 
the  preparation  of  your  statement  that  3^011  have  given  us  here,  did 
yoit  confer  at  all  with  whoever  it  was  who  prepared  the  statement 
of  the  Secretary  of  Labor? 

Mr.  Beirne.  I  did  not.  I  believe  as  an  independent  union  we  are 
the  boys  who  are  left  on  the  outside  wdien  all  these  committees  or  any- 
thing else  happens  down  here.  We  just  have  to  state  our  case  openly 
and  frankly  to  you. 

I  neither  prepared,  aided  in  preparing,  was  consulted  or  Avent  to 
see,  offered  advice  or  suggestions  to.  anybody.  Ours  is  strictly  our 
own  case  and  it  is  strictly  his  own.  as  far  as  we  are  concerned. 

Senator  Donnell.  The  reason  I  ask  you  th:.t,  "Sir.  Beirne,  is  this: 
That  in  looking  through  your  statement  here  and  in  comparing  it 
with  Mr.  Tobin's  statement  made  here  to  this  committee,  at  least  the 
mimeographed  copy  which  was  furnished  to  the  committee  by  the 
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De])artmeiit  of  Laboi-,  T  find  in  some  places  u  striking  similarity  in 
langua.ge  and  sequence. 

Let  me  illustrate.  In  your  statement  at  page  2  is  this  language  down 
in  the  last  paragraph.  1  just  want  to  sort  of  make  a  parallel  column 
here  for  a  moment.  In  your  statement  appears  this  hxnguage  [read- 
ing] : 

The  Labor-Manageiueiit  Relations  Act.  Taft-Hartley  Act,  in  other  words,  has 
produced  confusion  in  the  laI)or  relations  field. 

Xow  let  me  read  you  just  a  few  of  these  and  I  would  like  to  get  your 
comments.  Xow  in  the  Tobin  statement  at  page  2 — and  remember 
this  language  of  yours — this  appears  [reading]  : 

Prodnee  confusion  in  the  labor  relations  tield. 

In  the  Tobin  statement  appears  this  language  at  the  top  of  page  2 : 

The  Labor-Management  Relations  Act  has  brought  confusion  to  the  field  of 
labor  relations. 

Xow  3'ou  go  along  to  the  next  sentence  of  your  statement  on  page  2. 
You  say  : 

Tlie  scope  of  collective  bargaiiung  has  been  limited  and  the  right  of  workers 
to  strike  has  been  unnecessarily  curtailed. 

I  dro]i  down  through  Secretary  Tobin's  statement  and  I  find  where 
he  saj's  that : 

The  Laboi'-Manageuient  Itelations  Act — 

page  2 — 

has  abridged  the  rights  of  our  working  men  and  women. 

Then  quite  a  little  further  doM'ii — and  I  compare  this  with  your 
language — it  said: 

The  ri:;ht  (if  workers  to  strike  lins  b.e'^n  unnecessarily  curtailed. 

He  say^ : 

It  has  unnecessarily  limited  tlie  rights  of  workers  to  strike. 

'j'lien  if  you  will  turn  to  page  7,  the  top  of  page  7  of  Mr.  Tobin's 
statement,  you  will  find  this  language: 

The  check-off,  a  legitimate  labor-management  practice,  has  been  surr(mnded 
Y.ith  many  unnecessary  procedural  requirements,  violation  of  which  carries  a 
criminal  penalty  to  the  detriment  of  harmonious  relations  between  labor  and 
management. 

Then  if  you  look  over  on  yoiu'  statement  at  page  o,  referring  now  to 
the  language  [reading]  : 

Detriment  of  harmonious  relations  between  laboi-  and  management — • 

which  is  in  Mr.  Tobin's  statement.  I  fiiid  this  language  in  yours: 

the  check-off.  foi-  example,  has  been  lunged  with  unnecessary  procedural  require- 
ments and  penalties  to  the  detriment  of  harmony  between  labor  and  management. 

I  have  another  illustration  immediately  following  this  one  on  page 
7  of  Mr.  Tobin's  statement,  but  I  will  not  go  further,  but  I  want  to 
ask  you  how  it  is,  how  did  it  happen  that  there  is  such  a  striking 
similiarity  of  language  and  construction  and  location  as  appears  in 
the  instances  that  1  have  cited.  I  assure  you  that  I  have  at  least  one 
fui  ther  illustration  that  I  can  cite  if  you  want  it. 
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Mr.  Beirne.  I  can  only  answer  you,  Senator,  that  I  do  not  know. 
I  can  further  say,  if  the  Secretary  of  Labor  in  his  stateinent — which  I 
have  never  seen,  akhough  you  read  it  to  nie  and  I  do  not  doubt  it  is 
there 

Senator  Donnell.  Yes,  it  is  right  here. 

Mr.  Beirne.  1  have  never  seen  it.  If  his  statement  and  our  state- 
ment are  similar  in  language,  it  may  mean  there  is  only  one  way  in 
which  to  describe  the  Taft-Hartley  ^Vct.  As  we  grope  for  records, 
we  find  it  confusing  and  inappropriate,  damnable,  all  the  other  things 
that  might  come.  Then  I  give  you  a  third  one  whicli  might  be  this, 
although  I  think  not. 

The  Secretary  of  Labor  j'ears  ago,  as  I  understand  it,  worked  in 
the  Bell  System,  and  he  happened  to  be  management. 

Senator  Donnell.  Now  do  you  think,  Mr.  Beirne,  that  that  would 
explain  the  fact  that  he  says:  "To  the  detriment  of  harmonious  re- 
lations betw^een  labor  and  management,"  and  that  you  say  "To  the 
detriment  of  harmony  between  labor  and  management"? 

Do  you  think  the  fact  that  he  was  witli  the  Telephone  Co.  would 
cause  you  gentlemen  to  have  such  striking  similar  use  of  the  words 
"detriment,"  "harmony,"  ''relations,"  ''labor-management,"  all  in  the 
same  sense? 

Mr.  Beirne.  The  only  reference  I  made  to  the  fact  we  both  come 
from  the  same  system,  somehow  or  other  as  you  grope  for  words  to 
define  and  explain  sometliing  which  you  must  define  and  explain,  you 
may  find  as  a  result  of  practice  that  j^ou  will  come  up  with  the  same 
words,  but  I  gave  j^ou  my  answer  iSrst.  I  do  not  know  how  it  came 
about. 

Senator  Donnell.  You  prepared  your  statement  yourself,  did  you? 

Mr.  Beirne.  Yes,  sir,  we  did.  and  without  any  assistance  from  the 
Secretary  of  Labor  or  anyone  else.  Our  statement  was  prepared  by 
our  general  counsel  and  tlie  assistant  to  the  president  as  well  as  my- 
self. 

Senator  Donnell.  You  do  not  know  whether  tlie  ;\ssistant  to  the 
president  and  your  general  counsel  had  seen  Mr.  Tobin's  statement  be- 
fore your  statement  was  presented? 

Mr.  Beirne.  I  know  that  both  of  them  did  not.  I  know  that  neither 
of  them  met  individual!}^  or  together  with  him  or  with  anyone  who 
might  in  any  way  be  connected  with  the  Secretary  who  might  be 
having  a  statement  come  out,  and  I  know  neither  of  them  as  well  as 
myself,  saw  his  statement  before  ours  was  written. 

Senator  Donnell.  You  have  no  explanation  other  than  what  you 
have  given  us  as  to  why  these  very  curiously  contrived  sentences  with 
the  same  language,  almost  identical  in  construction,  and  unusual  Avords 
"detriment,"  "harmonv."  and  so  forth,  whv  those  are  used  both  by  your- 
self and  Mr.  Tobin  ?    ' 

Mr.  Beirne.  I  do  have  no  explanation  whatsoever,  but  I  am  flattered 
if  we  find  words  that  might  describe  the  same  thing  as  the  Secretary 
of  Labor  finds  words  to  describe  them,  if  we  are  together  on  a  particu- 
lar issue.    He  and  I,  I  think,  will  be  found  to  differ  on  many  things. 

The  Chairman.  May  I  call  the  committee's  attention  to  the  fact  thnt 
it  is  5  :  26.  There  is  some  business  that  has  to  be  transacted  and  we  will 
adjourn  at  5  :  30,  or  recess  at  5  :  .30.  to  come  back  at  7 :  30. 
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Senator  ^Vlorse  had  a  motion. 

Senator  Smith.  Mr.  Chairman,  do  I  understand  that  Mr.  Harmon 
is  the  next  witness  ? 

The  Chairman.  Has  Senator  Donnell  finished? 

Senator  Donnell.  I  have  conchided. 

The  Chairman.  He  will  be  the  next  witness  at  7  :  30. 

Senator  Morse.  I  want  to  thank  Mr.  Beirne.  however,  for  what  I 
tliink  was  a  very  excellent  presentation  of  his  point  of  view. 

The  Chairman.  I  thank  Senator  Morse  for  thanking  Mr.  Beirne. 

Senator  Murray,  Before  Mr.  Beirne  leaves  the  stand,  I  would  like- 
to  ask  him  if  it  is  not  a  fact  that  we  have  seen  language  similar  or  al- 
most identical  to  the  language  that  has  been  quoted  b}^  the  Senator  a 
moment  ago  appearing  in  publications  and  speeches,  on  the  radio, 
scores  and  scores  of  times.  I  have  seen  the  same  language  over  and 
over  again  for  the  last  6  months. 

Mr.  Beirne.  I  think  that  is  true,  and  I  think  it  is  those  things  that 
might  largely  influence  us  as  we  grope  for  words  to  explain  our  posi- 
tion. 

The  Chairman.  I  am  going  to  use  the  same  expression  in  my  open- 
ing statement  to  the  Senate  when  I  present  my  bill. 

Senator  Donnell.  You  have  authority  both  from  Mr.  Tobin  and 
Mr.  Beirne  for  the  use  of  those  expressions. 

The  Chairman.  I  received  a  letter  from  Mr.  Ching  in  response  to 
our  request  of  him  and  I  will  ask  that  that  be  put  in  the  record  and  also 
his  replies.  There  are  duplicates  of  his  replies  to  which  the  members 
of  the  committee  are  welcome. 

(The  documents,  covering  letter  and  attached  replies  from  INIr,. 
Ching,  are  as  follows : ) 

Federal  ^Mediation  and  Conciliation  Service, 

Woshin(jto»  25,  D.  C.  Febniary  J,,  ]9J;9. 
Hon.  Elbert  D.  Thomas, 

Chairman.  Senate  Committee  on  Labor  and  Public  Welfare, 
Washington  25,  D.  C. 
My  Dear  Senator  Thomas:  I  am  transmitting  to  you  herevritli,  for  inclusion 
in  the  record,  statements  tliat  I  liave  prepared  in  response  to  tlie  several  requests; 
made  l)y  members  of  the  committee  during  the  course  of  my  testimony  before 
it  on  February  1. 

The  documents  to  Avhich  I  refer  are  entitled  as  follows : 

1.  Effects  of  a  'Houskeeping"  Transfer  to  Department  of  Labor. 

2.  Would  Transfer  to  the  Department  of  Lalsor  Result  in  Economies? 

.S.  Comparison  of  Effectiveness  of  United  States  Conciliation  Service  in_ 
Department  of  Labor  and  Federal  Mediation  and  Conciliation  Service,  am 
Independent  Agency. 

I   am   also   enclosing   the   appropriate   number   of   copies,   as   requested. 
Permit  me  to  thank  you  for  your  many  courtesies. 
^'ery  truly  yours, 

(Signed)      C.  S.  Ching, 
(Typed)     Cyrus  S.  Ching, 

Director,  Federal  Mediation  and  Conciliation  Serince. 

(The  transmittals  referred  to  are  as  follows:) 

Federal  Mediation  and  Conciliation  Service, 

Fchruanj  S.  19 -',9. 
Effects  of  a  "Housekeeping"  Transfer  to  Department  of  Lahor 

The  Service  has  been  requested  to  comment  on  the'  suggestion  that  it  be  trans- 
ferred to  the  Department  of  Labor  for  "housekepiug"  purposes  in  the  light  of" 
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the  stated  positon  of  the  Director  of  Service  that  its  absorption  by  the  Depart- 
ment for  ail  Keiieral  purposes  would  seriously  Impair  the  effectiveness  of  Govern- 
ment mediation.  This  position  was  taken  on  the  ground  that  large  sections  of 
the  employer  groups  who  require  mediation  services,  if  industrial  peace  is  to 
be  promoted,  regard  the  Department  of  Labor  and  its  top  officials,  whether  or 
not  justifiably,  as  biased  and  favorable  to  the  interests  of  unions  in  any  conflict 
between  unions  and  management. 

Tlie  Service  most  earnestly  believes  that  those  reasons  which  counsel  against 
a  transfer  of  the  Service  to  the  Department,  generally,  apply  wtih  equal  force 
to  the  transfer  of  the  Service  to  the  Department  for  "housekeeping"  purposes. 

"Housekeeping"  usually  refers  to  those  administrative  management  functions 
having  to  do  with  the  hiring  and  tiring  of  personnel,  the  formulation  and  justi- 
fication of  budget  estimates,  and  the  control  of  the  obligation  of  funds.  Control 
of  any  one  of  these  functions  would  have  a  vital  effect  upon  the  basic  substantive 
policies  and  programs  of  the  Service. 

Policies  and  programs  are  formulated  and  administered  by  personnel.  It  is 
generally  recognized  that  the  official  who  has  the  power  of  appointment  of  i^erson- 
nel  is  in  a  most  strategic  position  to  control  policy  and  program.  A  Director 
of  the  Service,  with  bureau  status,  wT)uld  not  have  any  effective  control  over  its 
policies  and  programs  if  the  appointment,  promoticm,  ti'ansfer,  discipline,  as- 
signment, and  separation  powers  over  personnel  were  lodged  in  his  superior 
otficer.  A  transfer  for  "housekeeping"  purposes  would  give  the  Secretary  of 
Labor  full  and  final  contrt)l  over  the  selection  and  assignment  of  personnel  within 
the  Service.  Under  such  circumstances,  independence,  with  respect  to  the  formu- 
lation and  execution  of  policies  and  operations,  would  be  an  illusion.  The  trans- 
fer of  the  mediation  function  for  "housekeeping"  purposes,  in  fact  and  in  truth, 
would  not  be  to  a  new  bureau  in  the  Department  of  Labor ;  but  to  the  Secretary 
of  Laboi-  and  to  the  particular  Assistant  Secretary,  to  whom  he  would  assign 
immediate  superintendence  over  the  operations  of  that  bureau. 

The  same  considerations  apply  to  budgeting.  Budgeting  is  synonymous  with 
planning.  Planning  encompasses  both  policies  and  programs.  That  official  who 
controls  the  budget  or  who  approves  or  has  veto  power  over  the  budget  of  the 
Service  determines  its  policies  and  programs. 

Similarly,  with  respect  to  the  conti-ol  of  the  obligation  of  funds.  A  Seci'etary 
of  Labor  in  a  position  to  withhold  funds  from  expenditure  for  desired  purposes 
or  to  veto  certain  expenditures  would  as  surely  control  policies  and  programs  as 
if  the  mediation  function  were  transferred  directly  to  the  Secretary  of  Labor 
instead  of  to  a  bureau  in  the  Department. 

It  is  apparent,  from  the  above,  that  "housekeeping"  is  a  deceptive  term  if  It 
includes  control  over  the  matters  referred  to  above. 

It  should  be  understood  that  the  effective  operation  of  a  mediation  service 
aside  from  the  actual  work  of  mediation  involves  budget  planning,  the  formu- 
lation of  basic  policies,  the  supervision  and  control  of  personnel,  and  the  prudent 
and  efficient  expenditure  of  funds.  A  transfer  for  "housekeeping"  purposes 
would  repose  in  the  Secretary  of  Labor  effective  control  either  directly  or  in- 
directly over  all  such  functions.  It  would  lodge  in  the  Secretary  power  over  all 
jtolicies,  programs  and  operations  of  the  Service  to  the  same  extent  as  though  a 
full  transfer  of  the  mediation  function  were  made  to  the  office  of  the  Secretary 
of  Labor. 


Fedp;ral  Mediation  and  Conciliation  Seuvice, 

February  3,  19i9. 

Would  Tijansfer  to  the  Department  of  Laisor  Resilt  in  Economies? 

It  is  commonly  assumed  that.  In  business  and  in  Goveriuuent  organization, 
centralization  conduces  to  economy.     This  is  not  always  true. 

The  Labor  ]\Ianagement  Relations  Act,  1947,  established  the  Federal  JNIediatlon 
and  Conciliation  Sei'vice  as  an  independent  agency  in  the  executive  branch.  The 
functions,  personnel,  and  records  of  the  former  T'nited  States  Conciliation  Serv- 
ice in  the  Department  of  Labor  were  transferred  to  the  new  Service  on  August 
23.  1947. 

The  Service  has  been  asked  to  conuuent  on  the  question  whether  more  eco- 
nomical operation  would   result  from   the  transfer  of  the  present   independent 
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Service  to  the  Department  of  Labor.  Presumably,  some  might  believe  that 
economies  would  result  from  the  utilization  of  the  centralized  administrative 
and  staff  services  of  the  Department.  The  proposition  may  be  examined  his- 
torically and  prospectively. 

1.    COMPAEISON  OF  OPERATING  COSTS  :  FEDERAL  MEDIATION  AND  CONCILIATION   SERVICE 
AND    THE   FORMER   UNITED    STATES    CONCILIATION    SERVICE 

Because  of  the  change  in  nature  of  the  functions  and  organization  of  the  Serv- 
ice as  a  result  of  the  adoption  of  the  Labor  Management  Relations  Act,  1947, 
it  is  not  possible  to  establish  strict  comparability  between  the  present  and  the 
former  Service.  Nevertheless,  it  is  possible  to  note  a  few  differences  in  the 
matter  of  operating  expenses. 

Salaries,  travel  and  communication  expenses  constitute  the  largest  items  in  the 
budget  of  the  Service.    Let  us  look  at  the  latter  two  items  first. 

A.  Travel  expenses 

Travel  expenses  in  the  former  Service  averaged  as  liigh  as  $1,680  per  year  per 
employee.  In  its  final,  full  year  of  operation,  the  average  per  year  per  employee 
was  $1,015. 

In  the  new  Service  the  average  for  the  current  fiscal  year  is  about  $680,  and 
for  the  next  fiscal  year  is  estimated  at  about  $635  per  year  per  employee. 

Thus,  despite  an  increase  of  perhaps  30  percent  in  the  cost  of  transportation, 
average  travel  costs  have  been  reduced  in  the  new  Service  by  at  least  $380  per 
person  per  year.  This  saving  may  be  attributed  in  part  to  the  further  decentrali- 
zation of  the  Service  vvhich  has  resulted  in  bringing  the  conciliators  closer  to  the 
areas  in  which  the  work  is  to  be  done.  The  saving  may  also  be  attributed  in 
part  to  the  fact  that  the  new  Service,  under  statutory  restriction  and  administra- 
tive policy,  avoided  entering  cases  affecting  commerce  to  only  a  minor  degree. 
This  cut  down  the  case  load  and  travel  of  conciliators. 

Table  1,  attached,  shows  the  average  costs  for  travel  for  a  9-year  period. 

B.  Communication  expenses 

In  the  former  Service,  communication  costs  averaged  as  high  as  $444  per  year 
per  employee.  In  the  final,  full  year  of  operation  the  average  per  year  per 
employee  was  $176. 

The  average  cost  per  year  per  employee  for  communications  in  the  new  Service 
is  $161  for  the  current  fiscal  year  and  is  estimated  at  about  $155  for  the  next 
fiscal  year. 

Thus,  despite  increases  in  rates  for  telephone  and  telegraph  services,  there 
has  been  a  decrease  in  average  communication  costs  in  the  new  Service.  Here 
again  the  decrease  may  be  attributed  in  part,  at  least,  to  the  further  decentral- 
ization of  the  Service  and  to  the  fact  that  the  Service,  under  current  policy,  is 
refraining  from  participating  in  minor  cases. 

Table  2,  attached,  shows  the  average  costs  for  communications  for  a  9-year 
period. 

C.  Over-all  operating  costs 

The  major  item  in  the  budget  of  the  Service  is  salaries.  In  the  former  Service, 
salaries  were  established  in  accordance  with  the  (Civil  Service)  Classification 
Act  of  1923  as  amended.  In  the  new  Service,  the  Director  has  the  authority  (sec. 
202b,  Public  Law  101,  80th  Cong.)  to  appoint  and  fix  the  compensation  of  concil- 
iators and  mediators  without  regard  to  the  civil-service  laws  and  regulations. 
The  Director  has  elected,  however,  to  follow  the  same  pattern  of  salary  classifi- 
cation as  that  used  by  the  Civil  Service  Commission.  Employees,  other  than  con- 
ciliators and  mediators,  are,  of  course,  subject  to  all  civil-service  laws  and 
regulations. 

Two  actions  taken  in  the  past  year  have  had  the  effect  of  increasing  the  salary 
costs  of  the  Service.  First,  the  Congress  passed  in  July  1948  the  Pay  Act  of  1948 
(Public  Law  900,  80th  Cong.),  which  provided  for  a  flat  increase  of  $330  for 
each  employee.  Second,  the  Director  of  the  Federal  Mediation  and  Conciliation 
Service  in  June  1948  announced  the  adoption  of  a  new  and  uniform  classification 
and  salary  plan  for  conciliators  and  mediators,  aimed  at  enabling  the  new  Service 
to  attract  and  retain  higher-caliber  personnel.  Prior  to  that  time,  conciliators 
and  mediators  had  ranged  in  grade  from  CAF-7  to  CAF-15,  quite  often  with  little 
or  no  distinction  in  the  duties  performed.     Under  the  new  salary  plan  of  the 
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Federal  Mediation  and  Conciliation  Service,  the  following  grades  were  estab- 
lished : 

CAF-11,  $5,232  per  annum  (entrance  rate). 

CAF-12,  $6,235.20  per  annum  (probationary  status). 

CAF-13,  $7,432.20  per  annum  (full  professional  level). 

CAF-14,  $8,509.50  per  annum   (reserved  for  outstanding  and  meritorious 
performance :  to  be  held  by  not  more  than  20  percent  of  tlie  total  number 
of  conciliators  and  mediators  in  tlie  Service). 
Grade  CAF-12  is  achieved  after  1  year  of  satisfactory  performance  at  the 
entrance  grade;  grade  CAF-13  is  achieved  after  1  year  of  satisfactory  perform- 
ance at  the  probationary  level  of  CAF-12.     Grade  CAF-13  is  now  considered 
the  full  professional  level.     Grade  CAF-14  is  now  held  by  about  30  out  of  the 
total  staff  of  about  220  conciliators  and  mediators. 

The  net  effect  of  these  two  actions  (the  $330  increase  to  all  employees  granted 
by  Congre-ss,  and  the  Director's  new  salary  plan  for  conciliators)  has  been  to 
increase  the  average  salary  costs  of  the  new  Service  by  about  $G15  per  employee 
per  year  over  the  average  salai'y  costs  of  the  former  Service.  Despite  this 
fact,  the  net  increase  in  over-all  expenses  (including  salaries)  will  be  only 
$390  per  person  per  year  in  tlie  fiscal  year  1949  and  less  than  $340  per  person 
per  year  in  1950,  as  compared  to  the  costs  in  fiscal  year  1947.  In  otlier  words, 
the  saving  in  costs  other  than  salaries  offsets  ahnost  half  of  the  increase  in 
salary  costs.  If  these  other  savings  had  not  been  effected,  the  increase  in  over-all 
costs  might  easily  have  amounted  to  $1,000  or  mure  per  person  per  year. 

This  fact  may  be  seen  more  readily  from  table  3,  attached,  which  shows  for  a 
9-year  period  the  average  salary  cost  and  the  average  over- a  11  costs  per  person 
per  fiscal  year. 

2.  Effect  of  return  of  FMCS  to  the  Department  of  Lahor 

From  the  preceding  paragraphs  it  may  be  seen  that,  despite  the  rising  cost 
of  living  and  the  general  increase  in  the  wage-price  level  (which,  of  course, 
have  affected  private  business  and  all  other  Government  agencies  as  well  as  the 
Service),  the  Service  has,  by  improvements  in  administration,  managed  to  re- 
duce operating  costs  sufficiently  to  maintain  the  over-all  costs  at  a  level  far  below 
what  they  would  otherwise  have  been.  In  fact,  it  has  been  possible  to  restrict 
the  increase  in  over-all  costs  (including  salaries)  to  less  than  the  increase  in 
salary  costs  alone. 

Where,  tlien,  may  further  economies  be  sought?  What  would  be  the  nature 
of  the  economies  resulting  from  the  transfer  of  the  Service  to  the  Department 
of  Labor?  Certainly  not  from  further  improvements  in  administration;  the 
record  of  the  new  Service  could  hardly  be  improved  upon  in  that  respect.  Two 
other  possibilities  offer  themselves:  (1)  an  over-all  reduction  in  staff';  (2)  the 
alleged  economy  of  "centralization"  of  administrative  services. 

The  first  of  these  possibilities  could  be  accomplished  in  an  independent  Service 
just  as  well  as  in  a  Department ;  there  is  no  evidence,  however,  of  any  thought 
by  the  Department  that  a  reduction  of  personnel  is  desirable.  In  the  absence 
of  any  criticism  of  the  present  manning  of  the  Service,  it  is  reasonable  to  as- 
sume no  drastic  curtailment  of  staff  is  intended. 

The  second  of  these  possibilities,  centralization  of  administrative  services, 
then,  is  apparently  tlie  only  basis  for  a  possible  claim  of  economy  in  transferring 
the  Service  to  the  Department  of  Labor.  Let  us  ascertain  whether  this  claim 
has  any  validity ;  and,  in  order  not  to  overlooli  any  items,  let  us  give  the  broad- 
est possible  coverage  to  tlie  term  "administrative  services" ;  let  us  apply  "ad- 
ministrative services"  to  the  entire  national  office  staff". 

The  national  office  of  the  Federal  Mediation  and  Conciliation  Service  now 
consists  of  the  following  units :  ^ 

(1)  (iffice  of  the  Director — 13  positions. 

(2)  Office  of  the  general  counsel — five  positions. 

(3)  Division  of  Administrative  Management — 41  positions. 

Let  us  examine  each  of  tliese  units  in  turn  for  possible  economies  which  might 
result  from  transfer  of  the  Service  to  the  Department  of  Labor.  In  the  office 
of  the  Director  and  the  office  of  the  general  counsel  are  a  total  of  IS  positions. 
These  18  positions  provide  for  all  of  the  substantive  or  program  functions  of 
the  national  office.      In  the  former  Service  in  the  Department  of  Labor  there 

1  "Units"  includes  clerical  and  messenger  staff. 
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were  over  40  positions  in  this  category.  By  simplifying  procedures,  decentraliz- 
ing operations,  eliminating  certain  functions  and  positions,  and  streamlining 
organization,  the  new  Service  has  effected  a  net  reduction  of  over  20  positions. 
It  is  difficult  to  see  how  any  further  economies  could  be  accomplished  in  these 
two  units. 

Transfer  of  the  Service  to  the  Department  of  Labor  could  not  possibly  result 
iu  any  further  reduction  in  Staff  in  these  two  units  without  seriously  interfering 
with  opei'ations.  The  only  positions  which  might  appear  to  be  susceptible  to 
elimination  by  reason  of  transfer  to  the  Department  would  be  those  of  general 
counsel  and  attorney.  These  functions,  it  may  be  argued,  could  be  performed 
by  the  Solicitor's  office  in  the  Department.  An  examination  of  the  duties  per- 
formed by  these  two  officials,  however,  will  readily  show  that  the  functions  could 
not  be  absorbed  by  the  Solicitor's  office.  Legal  functions  per  se  account  for  only 
a  small  portion  of  the  duties  and  time  of  these  oflicials.  The  ma.ior  portion  of 
their  time  and  duties  is  devoted  to  policy  formulation,  administration  of  the 
arbitration  program,  public  information,  and  providing  advice  and  counsel  on 
conciliation  and  arbitration  matters  to  the  Director  and  the  field  personnel. 
Even  with  transfer  of  the  Service  to  the  Department  of  Labor,  both  of  the 
positions  would  need  to  be  continued  in  the  Service.  Further,  the  Service  would 
still  require  legal  services  to  be  performed  for  it  by  the  Solicitor  of  Labor  and 
others  on  his  staff. 

Let  us  now  turn  to  the  third  unit  listed  above,  the  Division  of  Administrative 
Management,  wliich  might  be  more  readily  suspected  of  offering  opportunities 
for  economy  through  transfer  to  the  Department  of  Labor.  The  Division  con- 
sists of  41  positions ;  it  performs  organization  and  methods  analysis,  personnel 
management,  budgetary  and  financial  administration,  services  and  supply,  and 
operating  statistics  functions  for  the  national  and  field  offices  of  the  Service. 

For  the  bulk  of  these  functions,  the  Bureau  of  the  Budget  has  formulated 
staffing  standards ;  for  example,  there  have  been  determined  the  appropriate 
ratios  of  pay-roll  clerks  to  total  personnel,  personnel  technicians  to  total  per- 
sonnel, etc.  It  is  intes'esting  to  note  that,  for  each  of  the  functions  for  which 
the  Bureau  of  the  Budget  has  established  staffing  standards,  the  Service  has 
no  more  than  the  approved  number  of  positions.  In  other  words,  for  the  total 
number  of  positions  now  provided  for  the  Service  there  would  be  required  the 
same  number  of  administrative-management  iiersonnel  now  provided  to  perform 
those  functions  for  which  the  Bureau  of  the  Budget  has  established  stafiing 
standards,  regardless  of  the  organizational  location  of  the  Service.  Even  if 
the  Service  were  transferred  to  the  Department  of  Labor,  there  would  still  be 
required  the  same  number  of  personnel  now  utilized  by  the  Service  for  fiscal, 
personnel,  and  supply  functions. 

The  other  functions  performed  by  the  staff  of  the  Division  of  Administrative 
Management  (maintenance  of  operating  statistics,  editing  of  a  weekly  news  letter, 
records  management)  are  of  such  nature  that  it  would  be  essential  to  continue 
to  have  them  performed  within  the  Service  even  if  tlie  Service  were  transferred 
to  the  Department.  They  could  not  be  "centralized"  by  the  Department.  As  a 
matter  of  fact,  these  functions  were  performed  by  the  former  Service  itself 
when  it  was  in  the  Department  of  Labor.  The  only  change  made  by  the  new 
Service  has  been  to  simplify  the  methods  and  procedures  and  to  reduce  the 
number  of  positions. 

The  supervisory  staff  of  the  Division  of  Administrative  Management  is  the 
last  area  in  which  it  might  be  suggested  that  it  is  possible  to  effect  economy  by 
"centralization"  of  administrative  services  in  the  Department  of  Labor.  In  this 
category  are  three  positions : 

Director  of  Administrative  Management. 
Assistant  Director  of  Administrative  Management. 
Executive  Secretary,  National  Labor-Management  Panel. 

The  last  two  of  these  positions  represent  a  continuation  of  similar  positions  iu 
the  former  Service.  Presumably  they  would  be  continued  even  if  the  Service 
were  returned  to  the  Department  of  Labor ;  one  as  an  executive  or  administrative 
assistant  to  the  Director,  the  other  to  continue  to  serve  as  executive  secretary  to 
the  labor-management  advisory  council,  whatever  its  name  might  be.  Tiie  first- 
named  position  of  these  three  may  then  represent  a  possibility  for  economy. 

The  Director  of  Administrative  Management  in  the  Service  serves  as  budget 
oflicer  and  as  director  of  personnel  in  addition  to  directing  the  activities  of  the 
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Division.  Since  the  ultimate  responsibility  for  both  budgetary  and  personnel 
matters  would  rest  with  the  Secretary  of  Labor  or  his  staff  if  the  Service  were 
transferred  to  the  Department,  presumably  the  position  of  Director  of  Adminis- 
trative Management  could  be  abolished.  But  in  the  present  Service  the  Director 
of  Administrative  Management,  in  addition  to  his  purely  administrative  func- 
tions, also  serves  as  a  staff  aid  to  the  Director  and  participates  in  all  phases  of 
policy  formulation  and  adoption,  program  planning,  field  supervision,  and  admin- 
istration and  organization.  The  separation  of  these  duties  and  functions  from 
the  immediate  staff  of  the  Service  would  most  certainly  deprive  it  of  the  valuable 
technical  and  informed  administrative  planning  and  execution  indispensable  to 
effective  operation. 

3.    SUMMARY 

From  the  above  statements  and  the  attached  tables  it  will  be  seen — 

(a)  That  the  new  independent  Service  has  demonstrated,  on  the  record,  its 
ability  to  reduce  operating  costs  by  continually  improving  methods  of  adminis- 
tration which  were  in  effect  when  the  Service  was  in  the  Department  of  Labor. 

( b )  That  the  transfer  of  the  Service  to  the  Department  of  Labor  is  not  likely 
to  result  in  any  further  reduction  in  over-all  operating  costs. 

(c)  That  the  transfer  of  the  Service  to  the  Department  of  Labor,  far  from 
resulting  in  any  great  savings  as  a  result  of  ''centralization"  of  administrative 
services,  could  possibly  result  in  the  reduction  of  only  one  position ;  namely,  that 
of  Director  of  Administrative  Management.  But  even  this  saving  is  not  certain 
since  the  incumbent  of  the  position,  in  addition  to  his  purely  administrative  func- 
tions, has  important  staff  duties  as  technical  and  administrative  aide  and  ad- 
viser to  the  Director,  the  performance  of  which  are  indispensable  to  effective 
operations. 

Table  1. — Comparison  of  average  travel  costs,  U.  S.  Conciliation  Service  and 
Federal  Mediation  and  Conciliation  Service,  fiscal  years  19^2  to  1950,  inclusive 


Average  cost  per  employee 
per  year  for  travel 

Fiscal  year 

Average  cost  per  employee 
per  year  for  travel 

U.  S.  Concili- 
ation Service 

FMCS 

U.  S.  Concili- 
ation Service 

FMCS 

1942 

$1, 684 

1,645 

1,294 

1,078 

935 

1947 

$1,015 

1943 

1948 

$777 

1944 

1949 

683 

1945 

1940 .-._ 

637 

1946           

Source:  Average  cost  figures  derived  by  dividing  total  cost  for  travel  by  number  of  employees.  Informa- 
tion taken  from  the  "  Actml  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the  United  States 
for  each  fiscal  year  set  forth. 


Table  2. — Comparison  of  average  communication  costs,  U.  8.  Conciliation  Service 
and  Federal  Mediation  and  Conciliation  Service,  fiscal  years  1942  to  1950, 
inclusive 


Fiscal  year 

Average  cost  per  employee 
per  year  for  communications 

Fiscal  year 

Average  cost  per  employee 
per  year  for  communications 

U.  S.  Concili- 
ation Service 

FMCS 

U.  S.  Concili- 
ation Service 

FMCS 

1942 

$444 
362 
347 
183 
243 

1947        

$176 

1943 

1948  .-  

$194 

1944       -      .  . 

J949 

161 

1945 

1G50         

155 

1946 

Source:  Average  cost  figures  derived  by  dividing  total  cost  for  communications  by  number  of  employees. 
Information  taken  from  the  "Actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the 
United  States  for  each  fiscal  year  set  forth. 
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Table  3. — Comparison  of  average  salary  costs  and  average  over-all  costs,  U.  8. 
Conciliation  Service  and  Federal  Mediation  and  Conciliation  Service,  fiscal 
years  1942  to  1950,  inclusive 


Fiscal  year 

Average  cost  per  employee 
per  year  for  salaries  ' 

Average  over -all  cost  per 
employee  per  year  ^ 

uses 

FMCS 

uses 

FMCS 

1942      

$3, 116 
3,811 
3, 868 
4,097 
4,183 
5,389 

$5,  460 
5,895 
5,690 
5,  613 
5,  536 
6,762 

1943 

1944 

1945 

1946 

1947 

1948              .       

$5,  589 
6,004 
6,024 

$6, 850 
7  152 

1949                 

1950              

7,098 

'  Source:  Average  cost  flgm^es  derived  by  dividing  total  cost  for  salaries  by  number  of  employees.  In- 
formation taken  from  the  "Actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the  United 
States  for  each  fiscal  year  set  forth. 

2  Source:  Average  cost  figures  derived  by  dividing  total  cost  by  number  of  employees.  Information  taken 
from  the  "Actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the  United  States  for  each 
fiscal  year  set  forth. 
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Comparison  of  Effectiveness  of  United  States  Conciliation  Service  in  Depart- 
ment OF  Labor  and  Federal  Mediation  and  Conciliation  Service,  an  Inde- 
pendent Agency 

During  the  course  of  his  appearance  before  the  Senate  Committee  on  Labor  and 
Public  Welfare,  on  February  1,  1949,  Cyrus  S.  Ching,  Director  of  the  Federal 
Mediation  and  Conciliation  Service,  was  requested  by  several  Senators  to  furnish 
the  committee  with  a  statistical  comparison  of  the  elfectiveness  and  acceptability 
of  the  Federal  Mediation  and  Conciliation  Service,  an  independent  agency,  and 
its  predecessor,  the  United  States  Conciliation  Service  in  the  Department  of 
Labor.  The  request  was  phrased  in  slightly  different  form  by  different  members 
of  the  committee.  This  memorandum  represents  an  effort  to  deal  with  all  of 
such  requests. 

Most  of  the  requests  appeared  to  relate  back,  directly  or  indirectly,  to  a  state- 
ment made  before  the  committee  by  Hon.  Maurice  J.  Tobiu,  Secretary  of  Labor, 
on  January  31.  Mr.  Tobin,  in  support  of  a  proposal  to  transfer  the  mediation 
function  to  the  Department  of  Labor,  said : 

'During  the  34  years  of  its  existence  in  the  Department,  the  United  States 
Conciliation  Service  successfully  settled  more  than  100,000  cases  when  serious 
disputes  had  arisen.  Just  before  the  Service  was  transferred  from  the  Depart- 
ment it  was  settling  without  a  work  stoppage  over  90  percent  of  those  cases  in 
which  no  stoppage  existed  at  the  time  a  conciliator  was  assigned  to  the  case.  This 
record  could  not  have  been  achieved  unless  the  Service  was  operating  successfully, 
efhciently,  and  fairly  and  had  the  coniidence  of  both  management  and  labor." 

In  view  of  the  context  in  which  the  requests  were  made,  it  will  be  assumed  that 
the  committee  members  desire  the  analysis  to  be  made  with  the  Secretary's 
statement  as  a  base  of  consideration. 

1.  The  Service  does  not  submit  any  figure  of  cases  which  it  has  successfully 
settled  for  comparison  with  the  100,000  figure '  mentioned  by  the  Secretary.  As 
stated  in  the  testimony  of  the  Director,  we  do  not  know  wlien  a  case  has  been 
successfully  settled.  The  resolution  and  termination  of  a  labor  dispute  or  a 
stoppage  usually  depends  on  a  complex  of  factors  such  as  the  balance  of  strength 
of  the  respective  parties,  general  and  particular  economic  conditions,  the  back- 
ground and  history  of  bargaining,  the  personality  of  the  negotiators,  and  the 
intental  political  problems  of  the  union  or  the  employer.     Mediators  can  assist 

2  We  assume  that  this  includes  disputes  which  arose  during:  the  war  period  when  the 
no-strike  pledge  was  in  effect  and  certification  by  the  Service  was  required  as  a  condition 
precedent  to  National  War  Labor  Board  jurisdiction. 
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parties  in  reaching  their  own  settlements ;  it  is  in  relatively  few  cases  that  they 
have  the  opportunity  successfully  to  settle  labor  disputes.  There  is  danger  that 
if  the  potency  of  mediators  to  bring  about  successful  settlements  by  their  indi- 
vidual efforts  is  overstressed  their  function  will  be  widely  misunderstood,  and 
too  much  will  be  expected  of  them.  The  negotiators  will  tend  to  rely  unduly  upon 
the  alleged  magical  ability  of  mediators  to  snatch  rabbits  out  of  hats,  and  may 
neglect  development  of  the  art  of  collective  bargaining  and  recognition  of  their 
own  responsibilities. 

The  Federal  Mediation  and  Conciliation  Service  has  no  basis  on  which  to  ques- 
tion the  100,000  figure  and  does  not  do  so.  Further,  the  Federal  Mediation  and 
Conciliation  Service  makes  no  claim  to  the  Congress  that  it  has  successfully 
settled  any  particular  number  of  cases,  for  the  reasons  set  forth  above,  and  for 
other  reasons  which  will  be  set  forth  below.  Accordingly,  the  Service  presents 
no  figure  to  the  Congress  to  indicate  its  sxiccess  in  settling  cases. 

2.  In  paraphrase,  the  second  sentence  of  the  Secretary's  statement  says  that 
during  the  period  just  before  the  transfer  of  the  mediation  function  from  the 
Department  of  Labor,  presumably  the  fiscal  year  ending  June  30,  1947,  the  United 
States  Conciliation  Service  settled  without  subsequent  work  stoppage,  90  percent 
of  those  cases  it  handled  in  which  no  work  stoppage  had  occurred  before  its  inter- 
cession. 

Comparison  with  the  performance  of  the  Federal  Mediation  and  Conciliation 
Service  requires,  first,  an  analysis  of  this  statement.  It  should  be  clearly  under- 
stood that  by  doing  so  we  do  not  question  or  impugn  the  Secretary's  figures  or  the 
past  performance  of  the  departmental  Service  and  its  officers.  Anyone  reading 
this  memorandum  as  constituting  a  criticism  of  the  practices,  procedures,  or 
reporting  methods  employed  during  the  fiscal  year  1947  by  the  former  Service, 
the  only  period  under  discussion,  will  have  no  justification  therefor.  The  sole 
purpose  of  the  discussion,  it  will  be  seen,  is  to  demonstrate  that  there  was  such 
a  difference  in  reporting  methods  employed  by  the  two  agencies  that  a  comparison 
of  their  efficiency  is  impossible  on  a  statistical  basis. 

Presumably,  the  "over  90  percent"  figure  relates  to  the  Thirty-fourth  Annual 
Keport  of  the  Secretary  of  Labor  for  the  fiscal  year  ended  June  30,  1947,  in  which 
it  is  said, 

"Where  the  Service  was  called  hefore  a  strike,  88.9  percent  of  the  threatened 
work  stoppages  were  averted."     [Emphasis  supplied.] 

We  shall  proceed  on  the  assumption  that  reference  was  intended  to  be  made  to 
the  88.9  percent  figure  rather  than  the  "over  90  percent"  figure  in  the  Secretary's 
statement. 

We  imderstand  that  in  the  fiscal  year  1947  the  United  States  Conciliation 
Service  for  record  purposes  treated  every  dispute  which  came  to  its  attention  and 
was  assigned  to  a  commissioner  as  a  case  excepting,  perhaps,  an  unascertained 
number  of  disputes  from  which  commissioners  withdrew.  Further,  it  appears 
that  the  departmental  Service  was  not  limited  or  restricted  in  any  way  as  to  the 
size  or  kind  of  labor  dispute  in  which  it  intervened  during  the  fiscal  year  1947. 
Many  of  them  were  minor  grievance  disputes  or  contract  disputes  which  did  not 
significantly  affect  interstate  commerce.  Presumably  the  88.9  percent  figure  and 
the  "over  90  percent"  figure  include  in  the  computation  a  large  proportion  of  such 
cases. 

The  present  Service  keeps  its  records  on  the  basis  of  active,  consultation,  or 
stand-by  cases.'  We  do  not  consider  it  desirable  to  make  any  representations 
here  with  respect  to  our  performance  with  respect  to  any  but  the  active  cases 
in  which  Commissioners  of  the  Federal  Mediation  and  Conciliation  Service 
personally  participated  in  the  negotiations.  Moreover,  an  analysis  of  Federal 
Mediation  and  Conciliation  Service  cases  includes  grievance  cases  and  when, 
as  expressed  by  the  applicable  statute,  they  were  cases  of  last  resort  or  excep- 
tional in  character.  By  statute  and  declared  administrative  policy  the  Service 
was  admonished  not  to  attempt  to  settle  run-of-the-mill  grievances.  Statute 
and  policy  also  kept  it  out  of  disputes  in  which  the  effect  on  commerce  was  not 
substantial. 

Although  the  departmental  Service  received  strike  notices  under  the  War 
Labor  Disputes  Act   only  48.3  percent  of  total   cases  closed  by  that   Service 

^  An  active  case  is  one  on  which  a  commissioner  actually  exerts  his  energies  through 
personal  services  ;  a  consultation  case  is  one  in  which  he  offers  advice  but  does  not  actually 
participate  in  negotiations  ;  a  stand-by  case  is  one  in  which  the  jurisdiction  and  responsi- 
bility of  the  Service  is  noted,  but  the  course  of  negotiations  do  not  require  it  to  intercede. 
See  First  Annual  Report  of  the  Federal  Mediation  and  Conciliation  Service,  pp.  29,  30. 
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December  1946  through  June  1947  were  brought  to  its  notice  through  that 
device.  For  a  similar  period,  Decenjber  1947  tlirough  June  1948,  71.2  percent  ■* 
of  total  cases  closed  by  the  Federal  ISIediation  and  Conciliation  Service  were 
brought  to  its  attention  through  the  30-day  notice  required  to  be  filed  under 
section  8  (d)  of  the  Labor-Management  Relations  Act,  1947,  by  either  party 
desiring  to  terminate  or  modify  an  agreement.  Thus,  as  a  matter  of  com- 
pulsory statutory  procedure  the  Federal  Mediation  and  Conciliation  Service 
was  almost  always  alerted  concerning  a  labor  dispute  in  advance  of  a  stoppage ; 
in  a  large  number  of  cases  the  departmental  Service  came  into  a  dispute  after 
the  stoppage  had  occurred.  These  cases  are  specifically  excluded  from  the 
88.9  figure  mentioned  in  the  annual  report  of  the  former  Secretary  and  the  "over 
90  percent"  figure  mentioned  by  the  present  Secretary.  The  Federal  Mediation 
and  Conciliation  Service  computation  includes  all  cases  in  which  there  was 
active  participation  by  a  Commissioner. 

With  these  explanations  made,  it  is  appropriate  to  proceed  to  state  the 
performance  of  the  Federal  Mediation  and  Conciliation  Service  in  terms  most 
comparable  to  the  figures  of  the  departmental  Service. 

During  the  last  10  months  of  the  fiscal  year  1948  the  Federal  Mediation  and 
Conciliation  Service  closed  5,045  active  cases.  Of  this  number  4,735  did  not 
involve  a  work  stoppage  at  the  time  of  intercession.  In  4,228  cases  of  the  4,735, 
or  89.3  percent,  were  settled  without  a  work  stoppage  occurring  after  the  Com- 
missioner interceded. 

3.  Having  made  the  comparison  stated  above,  it  is  most  important  to  observe 
that  the  Federal  Mediation  and  Conciliation  Service  cannot,  in  good  faith, 
and  will  not,  take  credit  for  the  89.3  percent  settlement,  without  work  stoppage 
of  active  cases.  In  addition  to  what  has  been  said  under  1  above,  as  to  the 
factors  which  bring  about  settlement,  it  is  necessary  to  point  out  most  care- 
fully that  the  settlement  of  a  dispute,  even  when  a  Commissioner  has  actively 
worked  with  the  parties,  does  not  mean,  necessarily,  that  he  has  brought  it  about. 
This  assumption  denies  credit  to  the  exertions  of  union  and  employer  negotiators 
which  frequently  contribute  much  more  to  the  settlement  than  the  most  earnest 
ministrations  of  the  mediator.  The  closest  analogy  is  in  the  field  of  medical 
practice.  A  family  doctor  who  prescribes  pills,  medicines,  and  treatments  for 
his  patient  may  feel  relieved  and  comforted  when  he  recovers  from  a  common 
cold  or  other  ailment ;  he  never  knows  how  much  credit  should  be  given  to 
natural  processes,  the  resiliency  of  the  human  body,  and  its  inherent  power  to 
combat  illness  by  internal  adjustments.  Doctors  no  longer  make  statistical 
claims  for  recoveries  in  such  cases  which  ignore  the  role  played  by  other 
factors ;  mediation  services  are  learning  a  similar  forbearance  and  restraint. 

We  are  saying  here  that  success  in  mediation  is  not  susceptible  of  quantitative 
measurement.  The  contribution  of  a  mediator  is  a  most  elusive  factor  in  a 
dispute  settlement.  The  mediator  lubricates  the  gears  of  negotiation,  and  in 
some  cases,  can  do  much,  valuable  work  with  the  parties ;  sometimes  his  mere 
nonparticipatingt  presence  is  of  some  value ;  sometimes  despite  the  best  will  in 
the  world  he  is  unable  to  make  any  contribution  whatever.  This  is  not  to 
demean  the  function  and  process  of  conciliation  and  mediation.  Its  value  in  those 
disputes  in  which  a  contribution  can  be  made  by  a  commissioner  is  great ;  there 
would  be  no  difficulty  in  securing  the  testimony  of  a  legion  of  employer  and 
union  negotiators  that  mediation  is  important  and  the  governmental  agency  en- 
gaged in  mediation  should  ever  strive  to  increase  its  etficiency. 

In  conclusion,  on  this  point,  we  observe,  that  the  figures,  if  they  mean  any- 
thing, are  favorable  to  the  Federal  Mediation  and  Conciliation  Service.  The 
Federal  Mediation  and  Conciliation  Service  figures  disclose  "success"  in  media- 
tion at  a  slightly  higher  percentage  than  do  those  of  the  departmental  service. 
The  Federal  Mediation  and  Conciliation  Service,  however,  deplores  the  employ- 
ment of  this  statistical  method  as  a  means  of  appraising  and  evaluating  the 
comparative  efficiency  and  effectiveness  of  two  mediation  agencies,  or,  for  that 
matter,  of  any  mediation  agency.  Appraisal  requies  a  broader  basis  of  judg- 
ment. No  claim  is  made  here  for  the  efficiency  and  value  of  the  operations  of 
the  Service  other  than  its  reputation  among  the  unions  and  employers  to  whom 
it  has  made  its  facilities  available. 

4.  Vve  come  now  to  the  relative  acceptability,  to  the  parties,  of  the  depart- 
mental and  the  independent  Service,  respectively.  How  is  this  to  be  measured 
and  judged?     Statistics  is  a  science  which  has  great  national  respect,  not- 

*  In  the  last  4  months  of  1948  this  figure  rose  to  88  percent. 
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withstanding  a  current  and,  perhaps,  a  temporary  lack  of  confidence  in  political 
polls.  We  turn  naturally  to  figures  to  enlighten  our  understanding  or  to  fortify 
our  predilections  and  prejudices. 

But  here  again  we  find  that  the  subject  matter  does  not  lend  itself  to  statis- 
tical pi'oof.  Figures  are  available  but  so  many  reservations  must  be  made  with 
respect  to  their  use  and  so  many  disparate  conditions  existed  when  they  were 
collected,  that  their  value  is  nil. 

An  analysis  of  the  cases  in  which  the  former  Service  interceded  upon  the 
request  of  one  or  both  parties,  and  which  were  closed  during  the  period  De- 
cember 1946  through  June  1947  reveals  that  9.8  percent  of  the  requiests  came 
from  employers. 

A  sinailar  analysis  for  the  new  Service  for  the  period  December  1947  through 
June  1948  reveals  that  14.5  percent  of  the  reqiiests  came  from  employers. 

In  other  words,  a  greater  proportion  of  requests  come  from  employers  now 
under  the  new  Service  than  formerly  under  the  departmental  Service. 

We  shall  not  burden  this  memorandum  with  an  elaboration  of  all  of  the 
reasons  why  this  increase  is  wholly  without  significance  in  an  effort  to  ascertain 
whether  the  present  Service  is  or  is  not  more  acceptable  to  employers  but  we 
shall  mention  a  few. 

During  the  cited  period  of  the  administration  of  the  departmental  service,  the 
War  Labor  Disputes  Act  required  uniori,s  to  file  notices  if  they  intended  to  strike. 
Most  unions  filed  such  notices  as  a  matter  of  course.  There  was  no  provision  for 
employer  notices.  An  employer  seeking  mediation  was  obliged  to  resort  to  the 
method  of  "request."  Hence,  it  was  natural  that  u  relatively  large  percentage  of 
of  the  total  of  cases  assigned  derived  from  requests  for  mediation  from  em- 
ployers. 

Under  the  Labor-Management  Relations  Act,  however,  either  party  desiring  to 
modify  or  terminate  an  existing  contract  was  required  to  give  a  30-day  notice  to 
the  Federal  Mediation  and  Conciliation  Service  (sec.  (8) ).  These  statutory  and 
automatic  notices,  to  the  extent  of  71.2  percent  of  all  active  cases  closed  (88  per- 
cent for  the  last  4  months  of  1948)  largely  supplanted  "requests."  Hence,  in 
looking  at  "requests"  as  a  measure  of  the  degree  of  employer  acceptability,  we 
can  concern  ourselves  only  with  the  relatively  small  base  of  28.8  percent  of  active 
cases.    This  may  be  too  small  a  base  to  warrant  drawing  any  conclusions. 

Assuming,  however,  that  this  base  is  not  too  narrow,  we  must  consider  what 
it  is  that  prompts  a  request.  The  period  December  1947  through  June  1948  was 
one  of  a  high  level  of  production,  employment,  and  wages.  In  the  typical  dis- 
pute it  was  the  union  which  had  third-round  demands  to  make  on  management. 
Employers  infrequently  filed  notices  of  demands  to  change  a  contract,  excepting 
for  tactical  reasons.  Under  these  circumstances,  clearly,  it  would  not  be  appro- 
priate to  draw  any  conclusion  respecting  acceptability  from  the  "request"  figures 
available. 

On  this  subject  the  Service  stands  on  the  presentation  of  the  Director  in  his 
statement  to  the  committee  on  February  1.  Commissioners  find  that  employer 
doors  closed  to  them  while  they  were  in  the  departmental  service  became  ajar 
when  they  held  themselves  out  as  representatives  of  an  independent  agency. 
Many  employers  do  not  regard  Department  of  Labor  top  officials  as  impartial 
in  management-labor  disputes,  and  will  not  confide  in  them  or  their  subordinates 
as  they  do  in  commissioners  of  the  independent  service.  The  possible  reasons 
given  for  this  attitude  are  contained  in  the  Director's  statement.  Whether  the 
attitude  of  these  employers  is  justified  or  not  is  beside  the  point  and  tlie  Service 
should  not  be  understood  to  impeach  the  impartiality  of  the  Secretary  of  Labor 
or  his  departmental  staff.  It  is  not  impartiality,  but  an  vuiquestioned  and  broadly 
accepted  reputation  for  impartiality  that  is  indispensable  to  effective  media- 
tion. It  is  for  this  reason  that  it  is  regarded  as  best,  in  furtherance  of  the 
public  interest  in  he  peaceful  settlement  of  labor  disputes,  that  mediation  be 
performed  by  an  agency  vv'hose  activities  and  functions  encourage  rather  than 
raise  questions  as  to  unions  and  employers  extending  to  it  their  complete  trust 
and  confidence.  This  can  only  be  done  by  an  agency  independent  of  the  Depart- 
ment of  Labor  and  any  other  Department  which  might  be  charged,  rightly  or 
wrongly,  with  representation  of  the  economic  groups  in  dispute. 

Senator  Morse.  Mr.  Chairman,  I  have  an  announcement  to  make 
on  behalf  of  the  subcommittee. 

It  has  arranged  a  schedule  for  these  hearings. 
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I  wish  to  announce  that  there  will  be  a  hearing  of  the  committee 
on  the  night  of  February  8.  I  want  to  say  that  on  behalf  of  the 
Republicans  on  the  committee,  I  had  a  conference  with  my  good 
friends,  Senator  Murray  and  Senator  Pepper,  and  asked  for  an  ex- 
tension of  time  beyond  the  February  10  date  so  that  we  might  recess 
on  the  night  of  February  8,  in  order  to  attend  the  Dewey  banquet. 
However,  Mr.  Murray  and  Mr.  Pepper  explained  to  me — and  I  accept 
their  explanation ;  I  understand  the  situation  perfectly — that  if  they 
made  an  exception  in  this  instance  they  would  thereby,  they  felt,  have 
to  grant  other  exceptions,  and  that  they  feel  the  schedule  ending  these 
hearings  on  February  10  should  be  strictly  complied  with. 

They  made  the  counter-suggestion  to  me  that  if  we  on  the  Repub- 
lican side  were  to  modify  our  list  of  witnesses  to  that  extent  necessary 
in  order  to  dispense  with  the  hearing  on  the  night  of  February  8, 
which  would  mean  cutting  our  witnesses,  they  would  approve  of  that 
procedure. 

I  have  talked  to  my  Republican  colleagues  in  regard  to  that.  I 
agree  with  my  Republican  colleagues  that  the  invitations  have  gone 
out.  The  lists  have  been  publicly  announced.  It  would  not  be  fair 
to  witnesses  who  are  already  preparing  material  or  planning  to  leave 
their  homes  to  be  here  between  now  and  February  10  to  modify  the 
order  of  witnesses  to  any  extent. 

Therefore,  the  Republican  side  of  the  table  accepts  the  suggestions 
of  Senator  Murray  and  Senator  Pepper  that  we  proceed  with  the 
hearing  on  the  night  of  February  8. 

I  do  want  to  say — because  I  think  I  am  the  one  that  should  say  it — 
both  Senator  Murray  and  Senator  Pepper  expressed  to  me  their 
personal  regrets  that  they  could  not  accommodate  the  Republicans 
in  regard  to  this  matter.  I  sort  of  feel  that  there  was  implied  a  good- 
natured  comment  that  maybe  the  Republicans  ought  to  hear  Mr.  Dewey 
on  the  night  of  February  8.  Be  that  as  it  may,  we  will  meet  on  the 
night  of  February  8. 

The  Chairman.  As  every  Senator  knows,  when  a  chairman  makes  a 
ruling  of  any  kind  and  it  is  not  in  keeping  with  the  heart  of  the  persons 
that  hear,  he  is  always  leaning  backwards  to  help  the  other  side.  On 
the  night  of  Mr.  Dewey's  appearance  here  I  assure  all  of  my  Repub- 
lican brethren  that  I  will  take  care  of  their  interests  in  every  way 
and  try  to  see  that  nothing  happens  which  will  in  any  way  be  a  detri- 
ment to  their  side  of  this  story. 

A  most  interesting  thing  is  happening,  speaking  as  just  a  chair- 
man who  observes  and  listens,  that  fast  this  question  is  becoming 
divided,  so  that  I  am  afraid  before  we  get  through  with  it,  the  Taft- 
Hartley  law  will  be  an  industry  law  and  the  Thomas  bill  will  be  a 
labor  bill. 

That,  incidentally,  would  be  most  unfortunate,  especially  for  some 
of  the  people  who  are  going  to  vote  crossways,  but  we  will  try  our 
best  to  stay  proper  and  fair. 

Senator  Donnell.  Mr.  Chairman,  I  would  like  to  move,  if  Mr. 
Ueirne  is  still  here,  that  his  mimeographed  statement  be  printed  in 
full  in  our  record  in  addition  to  his  oral  statement. 

Senator  Pepper.  We  thoroughly  agree. 
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Senator  Donnell.  I  assumed  it  was,  but  I  did  not  want  any  misun- 
derstanding. 

Senator  Pepper.  We  may  want  to  decide  later  about  that.  We  cer- 
tainly want  to  get  the  statement  made  last  night  by  Mr.  Goldberg  in, 
too,  but  the  agreement  was  we  are  going  to  decide  all  this  at  one 
time. 

Senator  Donnell.  I  would  like  to  get  my  motion  in  at  any  rate ;  and 
my  motion  is  that  Mr.  Beirne's  mimeographed  statement  be  printed 
in  full. 

The  Chairjvian.  The  motion  is  in  order.    All  in  favor  say  "Aye." 

(Chorus  of  "ayes.") 

The  Chairman.  Opposed  ? 

(No  response.) 

The  Chairman.  The  motion  is  unanimously  carried. 

Senator  Pepper.  Mr.  Chairman,  if  you  are  going  to  make  a  motion, 
1  want  to  make  the  same  motion  with  respect  to  Mr.  Goldberg's  state- 
ment last  night. 

Senator  Morse.  I  think  he  is  in  error.  Senator  Murray  last  night 
ruled  that  the  Goldberg  argument,  his  written  testimony,  go  into  the 
record.  The  only  thing  that  has  been  left  pending  is  the  appendix 
material. 

Senator  Murrat.  That  is  correct. 

The  Chairman.  I  think  the  record  will  be  full  and  complete. 

We  will  do  our  best  to  make  it  that. 

We  stand  in  recess. 

Mr.  Chiiig's  replies  have  been  given  out  to  all  of  the  Senators,  and 
it  is  perfectly  all  right  to  make  them  public  so  that  every  Senator 
can  use  them. 

(Whereupon,  at  5:30  p.  m.,  a  recess  was  taken  until  7:30  p.  m. 
cf  the  same  day.) 

(Mr.  Beirne  submitted  the  following  brief :) 

Statement  of  Joseph  A.  Beirne,  President  of  the 
Communications  Workers  of  America  (CWA) 

The  Communications  Workers  of  America  (hereinafter  referred  to  as  CWA) 
is  the  successor  to  tlie  National  Federation  of  Teleplioue  Workers  (NFTW)  and 
the  dominant  labor  union  in  the  field  of  telephonic  communication.  Its  divisions 
have  an  aggregate  membership  in  excess  of  175,000  and  hold  collective-bargaining 
contracts  for  more  than  230,000  telephone  workers.  The  membei-ship  of  CWA  ex- 
tends throughout  the  entire  country  and  includes  a  wide  variety  of  persons  and 
jobs  in  all  phases  of  the  telephone  industry.  Its  activities  are  not  restricted  to 
the  larger  companies  which  comprise  the  industrial  empire  known  as  the  Ameri- 
can Telephone  &  Telegraph  Co.  (or  the  Bell  system)  but  extend  to  many  of  the 
independent  companies,  large  and  small,  which  share  the  10  percent  of  the  national 
telephone  business  which  is  not  enjoyed  by  the  Bell  system. 

The  persons  who  make  up  our  union  are  telephone  oi^erators,  in  both  urban 
centers  and  widely  scattered  rural  areas,  telephone  line  construction  and  repair- 
men, inside  plant  craftsmen,  commercial  and  accounting  white  collar  workers, 
building  maintenance  and  cafeteria  workers,  all  types  of  electrical  equipment 
manufacturing  employees  and  research  and  engineering  workers.  Approximately 
60  percent  of  our  members  are  women. 

We  understand  that  this  hearing  is  for  the  purpose  of  securing  testimony  and 
comment  on  bill  S.  240  (committee  print,  dated  January  29,  194i)).  We  spe- 
cifically have  limited  this  statement  to  endorsing  the  approach  and  method  em- 
ployed in  S.  249  to  restore  tliis  Nation's  policy  in  labor-management  relations  to 
the  philosophy  of  the  Wagner  Act;  to  comments  regarding  the  "closed  shop" 
issue;  and  to  suggesting  additional  language  to  provide  equal  treatment  for  inde- 
pendent labor  organizations  in  the  application  of  the  proposed  National  Labor 
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Relations  Act  of  VMU  and  to  strengthen  the  authority  and  powers  of  "emergency 
boards"  created  under  section  302  so  as  to  allow  the  summoning  as  additional 
parties  to  its  proceedings  any  company,  cori)oration,  labor  organization  or  indi- 
vidual which  appears  to  control  directly  or  indirectly,  or  to  be  responsible,  in 
whole  or  in  part,  for  the  policies,  activities  and  decisions  of  any  of  the  parties  to 
the  dispute  through  ownership,  stock  ownership,  stock  control,  membership,  asso- 
ciation, affiliation  or  other  similar  devices  or  agreements. 

LABOE-MANAGEMENT  RELATIONS   ACT    (TAFT-HARTLEY) 

The  primary  objective  of  tlie  national  labor  policy  under  the  National  Labor 
Relations  Act  (Wagner  Act)  was  to  promote  collective  bargaining.  This  was 
accomplished  by  affirming  and  protecting  the  right  of  workers  to  self-organization, 
to  establish  and  join  labor  unions,  to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protection. 

The  Labor-Management  Relations  Act  (Taft-Hartley  Act),  on  the  other  hand, 
has  produced  confusion  in  the  labor  relations  field.  The  scope  of  collective  bar- 
gaining has  been  limited  and  tlie  right  of  workers  to  strike  has  been  unnecessarily 
curtailed.  In  some  instances,  members  of  the  same  union  have  been  forced  to 
strike-break  against  their  fellow  union  members  by  being  forced  to  work  on 
struck  goods  or  services. 

In  our  opinion  some  of  the  important  reasons  wliy  we  believe  the  Taft-Hartley 
Act  should  be  repealed  are  as  follows : 

(1)  The  Taft-Hartley  Act  places  unreasonable  I'estraints  on  many  phases  of 
collective  bargaining  agreements.  The  clieek-off,  for  example,  has  been  hedged 
with  unnecessary  procedural  requirements  and  penalties,  to  the  detriment  of 
harmony  between  lal)or  and  management.  The  law  removed  the  subject  of 
welfare  funds  from  free  collective  bargaining  and  surrounded  it  with  rigid  rules 
limiting  purposes  and  administration  under  penalties  including  the  use  of  the 
injunction  to  prevent  violations. 

(2)  The  Taft-Hartley  Act  diluted  the  collective  bargaining  power  of  unions 
whose  contracts  provided  for  reopening  on  wages  during  a  contract  period,  by 
prohibiting  strikes  (sec.  Sd  (4) )  for  60  days  following  the  notice  of  reopening  or 
"until  the  expiration  date  of  such  contract,  whichever  occurs  later."  This  result 
was  occasioned  because  the  authors  of  the  act  assumed  that  all  union  contracts 
were  for  a  period  of  1  year,  automatically  renewable  from  year  to  year  and, 
therefore,  did  not  consider  the  long-term  contracts  which  provide  for  reopening 
during  their  term  in  drafting  inflexible  provisions  which  are  conditions  precedent 
to  a  resort  to  strike  in  support  of  collective  bargaining  demands.  These  provi- 
sions, coupled  with  the  threat  of  loss  of  status  as  employees  for  those  workers 
who  might  engage  in  strike  in  violation  of  the  act,  denied  to  workers  any  threat 
of  strike  in  support  of  their  demands. 

(3)  The  Taft-Hartley  Act  revived  the  evils  of  the  labor  injunction  as  an  in- 
strument to  settle  labor  disputes.  The  abuses  incident  to  the  use  of  this  legal 
device  have  been  recognized  in  the  past  by  Congress  and  outlawed  in  the  Norris- 
La  Guardia  Act.  The  use  of  the  injunction  by  the  Board  was  made  mandatory 
under  the  act  "against  unions  in  cases  invoking  secondary  boycotts  which  were 
so  broadly  defined  as  to  include  legitimate  objectives  of  the  workers." 

(4)  The  relations  between  employer  and  employees  (and  their  unions)  were 
kept  in  an  unsettled  and  confused  condition  by  the  numerous  elections  provided 
under  the  act,  namely :  representation,  union  shop,  and  the  last  offer  of  the  em- 
ployer. The  result  is  bound  to  be  confusion  instead  of  a  condition  of  stability 
and  confidence  which  is  so  necessary  to  free  collective  bargaining. 

(5)  Under  the  Taft-Hartley  Act,  the  employer,  even  though  not  faced  with 
conflicting  claims  for  recognition,  may  petition  for  an  election  at  a  time  most 
advantageous  to  himself  and  on  the  strength  of  a  "no  union"  vote  obtain  a  year's 
freedom  from  union  organization. 

(6)  The  Taft-Hartley  Act  denies  the  right  of  reinstatement  to  striking  workers 
(which  they  had  under  the  Wagner  Act)  and  the  right  to  vote  in  representation 
elections,  while  granting  a  vote  to  strikebi'eaker  replacements.  This  is  an  invi- 
tatitiii  to  ciiiploy^  s  to  break  the  strke  and  oust  the  union  by  hiring  sufficient 
nonunion  :  eplacements.  Such  a  procedure  can  never  produce  stability  and  free 
collective  bargaining. 

(7)  The  Taft-Hartley  Act  denied  legitimate  union  security  by  pi'oviding  that 
State  laws  should  prevail  where  more  restrictive  than  the  Federal  law,  even 
though  the  employer  was  engaged  iu  interstate  commerce. 
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(8)  The  secondary  boycott  provisions  of  the  Taft-Hartley  Act  are  so  broad  and 
extensive  as  to  prohibit  activities  which  are  regarded  as  justifiable  for  the  purpose 
of  protecting  the  standards  of  union  members  in  the  industry. 

These  and  other  objections  which  might  be  detailed  have  the  effect  of  weaken- 
ing collective  bargaining,  if  not  to  destroy  it  altogether  in  some  situations,  with 
a  resultant  confusion  which  is  detrimental  to  the  Nation,  the  employee,  and  the 
employer. 

UNION    SECURITY    (CLOSED   SHOP) 

The  CWA  is  of  the  opinion  that  the  present  ban  on  the  closed  shop  should  be 
removed  and  that  the  necessity  for  conducting  an  election  among  employees  to 
secure  authorization  to  enter  into  a  union-shop  contract  should  be  eliminated. 

In  order  that  there  may  be  no  misunderstanding,  the  attention  of  the  com- 
mittee is  directed  to  the  union-security  conditions  existing  in  the  telephone  in- 
dustry. There  are  no  closed-shop  agreements,  insofar  as  we  know,  but  there  are 
a  few  union-shop  agreements  with  the  independent  companies ;  none,  however,  with 
Bell  companies.  There  have  been  a  substantial  number  of  contracts  providing 
for  maintenance  of  union  dues.  The  greater  portion  of  the  contracts,  however, 
provide  only  for  voluntary  dues-deduction  systems  upon  presentation  of  a  proper 
authorization  or  assignment  by  the  union  member  to  the  management. 

The  provisions  of  section  8  (a)  (3)  of  the  Labor-Management  Relations  Act 
(Taft-Hartley  Act)  prohibiting  closed  shop  and  permitting  a  diluted  form  of 
union  shop  under  certain  narrow  conditions  go  far  toward  eliminating  or  denying 
the  union-security  concept  on  which  labor  has  to  some  extent  relied  for  the  main- 
tenance of  union  conditions. 

Union  security  is  the  goal  of  all  members  of  ti'ade-unions.  But  union  security 
is  desirable  not  only  from  the  union  point  of  view ;  it  is,  or  should  be,  recognized 
by  management  and  by  Congress  as  being  desirable  because  it  is  essential  to  the 
existence  of  harmonious  industrial  relations. 

Without  it,  the  workers  are  restive,  the  union  officers  are  under  pressure  from 
their  memberships,  and  minor  points  of  irritation  grow  into  incidents  of  great 
aggravation. 

Without  it,  managements  are  prone  to  be  careless  of  the  rights  of  labor,  are 
callous  in  their  relations  with  labor,  and,  being  quick  to  take  advantage  of  the 
superior  bargaining  position  which  they  possess,  oftentimes  force  upon  labor 
agreements  which  bring  about  industrial  unrest. 

Union  securtiy  takes  away  from  labor  unions  the  continued  threat  to  their  exist- 
ence and  makes  it  possible  for  the  unions  to  spend  their  efforts  in  improving  the 
conditions  of  workers,  instead  of  wasting  their  time,  efforts,  and  money  in  union 
organizing  and  dues  collecting.  Union  security  makes  for  union  discipline.  It 
is  the  most  effective  producer  of  union  responsibility.  Union  security  is  the 
greatest  single  factor  in  the  establishment  of  a  true  balance  in  industrial  relations. 

If  the  management  and  the  employees  desire  to  enter  into  a  closed-shop  agree- 
ment, the  parties  should  be  left  free  to  contract  through  the  medium  of  collective 
bargaining. 

INDEPENDENT  UNIONS 

Under  the  National  Labor  Relations  Act  (Wagner  Act)  the  application  by  the 
NLRB  and  its  agents  of  different  rules,  theories,  regulations,  and  procedures  to 
petitioners  in  representation  matters  and  complainants  in  unfair  labor  practice 
cases  because  of  their  predecessors,  the  scope  of  their  organization,  or  the  nature 
of  their  affiliation  was  the  source  of  much  complaint  to  the  Board  itself  and  to 
Congress.  The  position  of  the  independent  union  before  the  National  Labor 
Relations  Board  was  precarious  to  say  the  least.  Success  in  being  chosen  as  the 
bargaining  representative  appeared  to  give  rise  to  a  presumption,  as  far  as  the 
Board  was  concerned,  that  the  union  was  employer-dominated  and  thus  began 
the  tortuous  and  expensive  procedure  which  required  the  union  to  justify  its 
existence  at  every  turn. 

This  meant  that  an  independent  union  must  not  only  perform  its  functions  as 
the  bargaining  representative  of  its  members,  but  had  to  defend  itself  constantly 
from  being  disestablished  on  a  charge  of  employer  domination.  It  was  an 
anomalous  and  vicious  practice  to  subject  only  local  unions  which  had  not  seen 
fit  to  affiliate  with  the  AFL  or  CIO  to  company-domination  charges  or  to  charges 
that  their  predecessors  were  so  tainted  and  that  the  fracture  between  the  tainted 
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organization  and  the  new  was  not  complete.  In  all  fairness  to  the  Board,  the 
situation  had  improved  at  the  time  of  the  passage  of  the  Labor-Management 
Relations  Act,  but  there  is  no  basis  whatsoever  for  such  practices  and  they  should 
continue  to  be  illegal. 

Complaints  to  Congress  in  this  matter  resulted  in  the  following  provisions 
being  included  in  the  Labor-Management  Relations  Act : 

"Seo.  9.  (c)  (2)  In  determining  whether  or  not  a  question  of  representation 
affecting  commerce  exists,  the  same  regulations  and  rules  of  decision  shall 
apply  irrespective  of  the  identity  of  the  persons  filing  the  petition  or  the  kind 
of  relief  sought  and  in  no  case  shall  the  Board  deny  a  labor  organization  a  place 
on  the  ballot  by  reason  of  an  order  with  resjiect  to  such  labor  organization  or  its 
predecessor  not  issued  in  conformity  with  section  10  (c). 

"Sec.  10  (b).  Wherever  it  is  charged  that  *  *  *  Provided,  That  no  com- 
plaint shall  issue  based  upon  any  unfair  labor  practice  occui*ring  more  than  six 
months  prior  to  the  filing  of  the  charge  with  the  Board  and  the  service  of  a  copy 
thereof  upon  the  person  against  whom  such  charge  is  made,  unless  the  person 
aggrieved  thereby  was  prevented  from  filing  such  charge  by  reason  of  service  in 
the  armed  forces,  in  which  event  the  six-month  period  shall  be  computed  from 
the  day  of  his  discharge.     *     *     *" 

"Sec.  10  (c).  The  testimony  taken  by  such  *  *  *  _^nd  provided  fur- 
ther. That  in  detei-miuing  whether  a  complaint  shall  issue  alleging  a  violation  of 
section  8  (a)  (1)  or  section  8  (a)  (2),  and  in  deciding  such  cases,  the  same  regu- 
lations and  rules  of  decision  shall  apply  irrespective  of  whether  or  not  the  labor 
organization  affected  is  affiliated  with  a  labor  organization  national  or  interna- 
tional in  scope.     *     *     *" 

These  provisions  of  the  Labor-Management  Relations  Act  (Taft-Hartley) 
should  be  continued  in  the  law  and  S.  249  should  be  amended  to  include  the  above- 
quoted  language.  To  repeat,  there  is  no  basis  whatsoever  for  applying  different 
rules,  principles,  regulations,  and  procedures  to  unions  dependent  upon  their 
nouafliliation  or  afliliation  with  the  AFL  or  CIO.  Equal  justice  under  the  law 
is  the  foundation  of  our  system  of  justice.  Equal  justice  before  the  National 
Labor  Relations  Board  must  be  maintained  and  our  national  labor  law  must 
insure  such  equal  treatment. 

EMERGENCY  BOARDS 

Much  has  been  said  and  written  with  respect  to  the  merits  and  objections  to 
industry-wide  bargaining.  We  do  not  propose  at  this  time  to  add  generally  to 
this  picture,  but  believe  that  the  committee  should  be  informed  with  respect  to  the 
bargaining  situation  which  exists  in  the  telephone  industry. 

When  the  expression  "the  telephone  industry"  is  used  the  public  immediately 
thinks  of  the  Bell  system  or  the  group  of  companies  associated  with  the  American 
Telephone  &  Telegraph  Co.,  The  Bell  system  operates  in  every  State  of  the  Union 
and  enjoys  a  monopolistic  place  in  the  industry. 

In  fact,  some  90  percent  of  the  telephone  business  is  enjoyed  by  the  Bell  system, 
leaving  the  balance  of  10  percent  to  be  divided  among  more  than  6,000  small  com- 
panies unafliliated  with  the  American  Telephone  &  Telegraph  Co. 

In  the  Bell  system,  the  basic  wages,  hours  of  employment,  conditions  of  em- 
ployment, pension  rights,  sickness,  disability  and  death  benefits,  operating  prac- 
tices, and  methods  are  controlled  by  the  American  Telephone  &  Telegraph  Co. 
through  agreements,  stock  control,  ownership,  interlocking  directorates,  and  other 
monopolistic  corporate  devices.  The  National  Telephone  Panel  established  by 
the  War  Labor  Board  to  meet  the  special  wage  problems  of  the  telephone  industry, 
in  its  Report  on  Wage  Stabilization  Problems  and  Recommended  Policy  in  the 
Operating  Telephone  Industry,  dated  February  13,  1945,  described  the  wage  struc- 
ture of  the  Bell  system  as  follows : 

"The  over-all  wage  structure  of  the  Bell  system  reflects  the  centralized  policies 
of  the  A.  T.  &  T.  Co.  The  unifying  influence  of  the  A.  T.  &  T.  appears  in  the 
close  similarity  of  most  nonrate  aspects  of  the  wage  structures  of  the  various 
associated  Bell  companies.  Each  Bell  company,  for  example,  has  the  same  four 
major  operating  departments.  Further,  these  same  four  departments  in  all  com- 
panies carry  almost  identical  job  or  task  titles,  and  task  routines.  This  same  uni- 
fying influence  is  evident  also  in  the  existing  interrelation  of  Bell  system  wage 
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rates,  not  only  among  departments  and  specific  jobs  of  each  company  but,  liliewlse 
among  tlie  total  wage  rate  structures  of  the  companies  themselves." 

This  control,  however,  is  not  of  such  character  as  to  divest  the  individual 
companies  of  the  Bell  system  of  their  corporate  identities  or  of  their  characters 
as  employers.  Each  company  is  recognized  in  the  eyes  of  the  law  as  an  employer 
even  though  the  discretion  of  the  management  of  that  company  is  controlled 
by  the  parent  corporation. 

Collective  bargaining  between  our  divisions  and  individual  companies  of  the 
Bell  system  has  produced  the  expected  result;  namely,  that  no  basic  change 
in  wages,  hours,  and  working  conditions  are  made  without  the  sanction  and  ap- 
proval of  the  parent  company.  This  condition  has  resulted  in  the  need  for  bar- 
gaining on  a  Bell  system  basis  between  our  union  and  the  American  Telephone 
&  Telegraph  Co.  with  respect  to  matters  designated  by  the  local  member  unions 
as  items  for  national  bargaining. 

In  1946,  after  our  local  affiliates  were  unable  to  secure  agreements  with  the 
local  companies  of  the  Bell  system  and  a  Nation-wide  strike  appeared  imminent, 
national  bargaining  produced  an  acceptable  agreement  and  work  stoppages 
were  thus  prevented. 

A  few  words  about  the  Bell  system  plan  for  employees'  pension,  disability, 
and  death  benefits  will  further  demonstrate  the  need  for  bargaining  on  a  Bell 
system  rather  than  on  a  local  basis.  Each  company  of  the  Bell  system  has  its 
separate  plan  for  employees'  pension,  disability,  and  death  benefits.  The  provi- 
sions and  benefits  of  these  several  plans  are  exactly  alike  and  by  agreement 
with  the  American  Telephone  &  Telegraph  Co.  must  conform  with  the  plan 
established  by  the  American  company. 

This  means  that  the  individual  telephone  company  cannot  change  its  plan 
for  employees'  pension,  disability,  and  death  benefits  unless  the  change  first 
is  made  in  the  plan  of  the  American  Telephone  &  Telegraph  Co.  Local  bar- 
gaining under  such  circumstances  is  futile  and  productive  of  industrial  unrest. 

Local  bargaining  will  produce  local  disagreements  and  local  work  stoppages. 
In  some  industries  local  work  stoppages  may  be  insulated  from  the  national  or  in- 
dustry picture,  but  this  is  not  true  in  the  telephone  industry.  Each  community  is 
so  inextricably  bound  up  by  the  wires  of  the  telephone  system  with  other  communi- 
ties that  the  effect  of  local  work  stoppages  cannot  be  confined  to  any  given  local 
area.  It  is  safe  to  predict  that  so  far  as  the  telephone  industry  may  be  con- 
cerned, any  requirement  of  law  that  bargaining  must  be  local  will  produce 
less  industrial  peace  and  will  provoke  more  service  interruptions  than  industry- 
wide or  national  bargaining. 

In  March  1947,  the  National  Federation  of  Telephone  Workers,  which  was  suc- 
ceeded by  the  CWA  in  June  1947.  sought  to  coordinate  the  bargaining  activities 
of  its  affiliates  under  a  voluntary  policy  committee  arrangement  in  an  effort 
to  secure  some  uniformity  of  wages,  hours  of  employment,  and  other  conditions 
of  employment.  It  was  immediately  accused  of  attempting  to  bargain  on  a  Bell 
system  basis  by  the  American  Telephone  &  Telegraph  Co.  and  the  companies 
associated  with  the  Bell  system.  No  bargaining  consequently  resulted  at  either 
local  or  national  levels.  It  was  necessary  for  the  affiliates  of  the  NFTW  and 
other  telephone  unions  bargaining  with  companies  associated  with  the  A.  T.  «&  T. 
Co.  in  the  Bell  system  to  conduct  a  strike  for  a  period  of  some  42  days  before 
new  contracts  were  negotiated. 

In  1948  the  CWA  has  made  no  attempt  to  bargain  on  a  national  or  system-wide 
basis.  For  nearly  10  months  its  divisions  have  been  attempting  to  bargain  new 
contracts.  Some  divisions  have  succeeded  after  many  months  in  reaching  agree- 
ments, but  others  have  not  been  successful.  The  pattern  of  each  conference  is 
the  same.  The  ar.gimients,  proposals  and  stalling  tactics  reveal  the  direction 
and  instruction  of  the  centralized  management  policies  of  the  A.  T.  &  T.  Co. 
A  proposal  by  the  management  of  one  comiiany  is  parroted  within  24  hours  by 
the  managements  of  all  other  companies  within  the  system. 

How  can  there  be  any  real  collective  bargaining  under  these  conditions  unless 
the  unions  join  together  and  bargain  with  the  parent  company.  But  the  A.  T. 
&  T.  Co.  protests  that  it  is  not  the  employer  and  bargaining  should  be  carried  out 
at  the  local  company  level.  How  long  will  the  puppet  master  continue  its 
activities  beyond  the  veil  of  corporate  entities.  These  are  not  the  cries  of  a  frus- 
trated union,  but  represent  conclusions  which  are  supported  by  an  abundance 
of  factual  evidence. 
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To  forbid  by  law  collective  bargaining  on  an  industry,  national  or  system  basis 
by  a  labor  union  or  to  forbid  a  labor  organization  from  coordinating,  cooperating, 
or  unifying  its  demands  with  respect  to  more  than  one  employer  is  to  perpetuate 
the  corporate  control  with  which  we  are  faced  in  the  Bell  system. 

The  American  Telephone  &  Telegraph  Co.  will  continue  to  control  the  discre- 
tion of  the  local  telephone  companies  associated  with  the  Bell  system  while  re- 
fusing to  bargain  on  a  system  basis  on  national  items.  Such  a  situation  cannot 
produce  industrial  peace,  but  only  chaos  or  servitude  unless  the  law  requires  (or 
at  least  promotes)  national  bargaining  for  integrated  industries,  such  as  the  Bell 
system. 

We  are  not  at  this  time  attempting  to  persuade  this  committee  that  it  should 
amend  the  law  to  provide  for  industry-wide  bargaining,  even  though  we  believe 
it  would  be  desirable  in  tlie  Bell  system,  but  have  stated  our  exiieriences  as  a 
background  for  a  suggested  amendment  to  the  powers  granted  to  the  emergency 
boards  created  under  title  III  (national  emergencies)  of  S.  249. 

It  is  our  belief  that  similar  situations  with  respect  to  collective  bargaining 
exist  in  other  industrial  empires  in  this  Nation  and  that  it  would  materially  aid 
and  assist  in  the  settlement  of  disputes  which  are  found  by  the  President  to 
constitute  a  threatened  national  emergency  if  the  emergency  board  was  empow- 
ered by  law  to  summon  as  additional  parties  to  its  proceedings  those  parties, 
corporations,  etc.,  which  control  directly  or  indirectly  the  policies,  activities,  and 
decisions  of  the  principal  parties  to  the  dispute. 

We,  therefore,  recommend  that  section  303  of  S.  249  be  amended  by  adding 
thereto  subsection  (b)  which  shall  provide,  as  follows: 

"Any  emergency  board  appointed  under  this  section,  on  its  own  motion  or  at  the 
request  of  one  of  the  parties  to  the  dispute,  shall  summon  as  additional  parties  to 
its  proceedings  any  company,  corporation,  labor  organization,  or  individual  which 
appears  to  the  board  to  control,  directly  or  indirectly,  to  to  be  responsible,  in  whole 
or  in  part,  for  the  policies,  activities,  and  decisions  of  any  of  the  parties  to  the 
dispute  through  ownership,  stock  ownership,  stock  control,  membership,  associa- 
tion, affiliation,  or  other  similar  devices  or  agreements." 

It  is  our  opinion  that  inclusion  of  the  powers  contained  in  our  proposed  amend- 
ment will  better  enable  an  emergency  board  to  find  an  area  of  settlement  in  dis- 
putes involving  the  industrial  empires  of  our  Nation. 

Further,  in  connection  with  the  powers  of  the  emergency  boards,  we  endorse 
the  policy  which  provides  that  such  boards  shall  not  only  investigate  the  dispute, 
but  that  they  shall  explore  the  area  of  settlement  and  give  the  parties  the  benefit 
of  their  considered  disinterested  judgment  by  suggestions  for  settling  the  con- 
troversy. Such  assistance  will  produce  a  result  based  upon  free  collective 
bargaining. 

CONCLUSION 

We  urge  that  Congress  speedily  enact  S.  249  with  the  amendments  which  we 
have  suggested. 


EVENING  SESSION 

(The  committee  reconvened  at  7 :  30  p.  m.  at  the  expiration  of  the 
evening  recess.) 

The  Chairman.  The  committee  will  be  in  order.  Mr.  Lewis  Herr- 
mann, please. 

Senator  Smith.  Mr.  Chairman. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  I  would  like  the  privilege  of  sa3dng  a  word  before 
my  friend  Mr.  Herrmann  testifies.  He  has  come  down  after  confer- 
ring with  me  about  the  possibility  of  a]:)pearing  before  the  connnittee. 
I  want  to  say  that  I  have  known  Mr.  Herrmann  a  great  many  years. 
He  is  a  distinguished  member  of  our  great  assembly,  a  member  of  the 
AFL,  and  has  had  a  wide  experience  in  labor  management. 

I  want  to  welcome  you  here  before  our  connnittee  and  to  say  that 
we  are  glad  to  have  you  testify  before  it. 
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STATEMENT  OF  LEWIS  M.  HERRMANN,  SECRETARY-TREASURER, 
INTERNATIONAL  LABOR  PRESS  OF  AMERICA  (AFL) ;  MEMBER 
OF  THE  NEW  JERSEY  LEGISLATURE  AND  EDITOR  OF  THE  NEW 
JERSEY  LABOR  HERALD 

Mr.  Herrmann.  Thank  you  very  kindly,  Senator.  As  one  Repub- 
lican to  another,  I  will  say  some  nice  things  about  you,  too. 

Senator  Smith.  Are  you  a  Republican,  too? 

Mr.  Herrmann.  Yes. 

The  Chairman.  Mr.  Herrmann,  will  you  give  your  name,  for  the 
record,  and  then  proceed  with  your  summary? 

Mr.  Herrmann.  Thank  you,  Mr.  Chairman. 

My  name  is  Lewis  M.  Herrmann  and  my  residence  is  at  624  Sanf  ord 
Avenue,  Newark,  N.  J.  My  business  offices  are  at  22  Thirteenth 
Street,  Newark,  N.  J.  I  have  been  serving  as  secretary-treasurer  of 
the  International  Labor  Press  of  America,  which  comprises  all  of  the 
publications  of  the  A.  F.  of  L.  affiliates,  for  the  past  several  years.  I 
have  been  a  member  of  the  International  Typographical  Union  for 
36  years,  serving  that  organization  in  such  capacities  as  president  of 
the  Union  Printers  League  of  New  Jersey,  international  organizer,  and 
as  representative  for  the  International  Tyi^ographical  Union  of  North 
America  to  the  American  Federation  of  Labor. 

The  Chairman.  I  did  not  understand  your  statement,  Mr.  Herr- 
mann, about  all  the  A.  F.  of  L.  papers.  Is  there  a  central  editorial 
board  that  lays  down  the  policy  for  all  the  A.  F.  of  L.  papers  ? 

Mr.  Herrmann.  There  is  a  voluntary  organization  of  all  of  the 
monthly  journals  of  international  unions  and  the  local  and  State  labor 
papers,  so-called  local  labor  press,  a  voluntary  organization  of  some 
250  publications  throughout  the  country,  associated  in  what  is  known 
as  the  International  Labor  Press  of  America,  which  was  founded  by 
the  late  Samuel  Gompers  about  37  years  ago.  That  is  the  organiza- 
tion of  which  I  am  the  secretary-treasurer. 

We  do  not  dictate  editorial  policy  because  we  believe  in  the  freedom 
of  the  press  even  as  it  applies  to  labor  publications. 

The  Chairman.  You  act  as  a  clearinghouse,  do  you,  for  sending 
material  to  all  of  the  papers,  and  then  they  use  what  they  want  ? 

Mr.  Herrmann.  We  do  that  to  a  great  extent,  yes. 

The  Chairman.  Thank  you. 

Mr.  Herrmann.  Before  dealing  with  the  subject  matter  before  this 
committee  I  desire  to  express  my  sincere  appreciation  to  the  members 
of  your  committee  and  particularly  to  Senator  H.  Alexander  Smith 
of  New  Jersey  for  affording  me  the  opportunity  to  appear  at  this 
time  in  order  to  present  the  views  of  myself  and  my  associates  on 
the  complex  question  before  the  Congress  dealing  with  labor-manage- 
ment relations. 

I  believe  that  these  hearings  deal  primarily  as  outlined  in  a  resolu- 
tion adopted  by  your  committee  touching  upon  (a)  repeal  of  the  Taft- 
Hartley  Act  (b)  the  National  Labor  Relations  Act,  better  known 
as  the  Wagner  Act,  and  its  restoration  as  it  existed  prior  to  the  enact- 
ment of  the  Taft-Hartley  Act,  and  with  amendments  contained  in 
S.  249  establishing  the  National  Labor  Relations  Board  as  a  five-man 
body;  (c)  and  that  these  hearings  are  in  line  with  certain  proposals 
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made  by  President  Truman  which  ought  to  be  concluded  by  approx- 
imately February  10, 

I  desire  to  state  emphatically  to  your  committee  that  it  is  my  con- 
sidered judgment  that  the  Taft-Hartley  Act  should  be  repealed  in  its 
entirety  and  that  the  so-called  Wagner  Act  be  reenacted  with  such 
amendments  which  will  aid  in  meeting  a  number  of  complex  prob- 
lems w^hich  we  must  attempt  to  solve  in  order  to  bring  about  tran- 
quility in  the  field  of  management  and  labor  relations. 

The  reason  for  my  statement  that  the  Taft-Hartley  Act  should  be 
repealed  is  predicated  upon  my  personal  experience  in  labor  and  man- 
agement relations  over  many  years,  as  w^ell  as  close  contacts  with 
the  effect  of  this  act  since  it  became  law  almost  2  years  ago. 

The  Taft-Hartley  Act  should  be  repealed  because  it  has  failed  dis- 
mally in  coping  with  the  labor-management  problems  which  it  was 
supposed  to  solve.  Our  experience  in  the  industrial  State  of  New 
Jersey  with  this  law,  which  had  been  prescribed  as  a  sort  of  "cure-all" 
for  our  industrial  ills,  has  been  that  it  not  only  failed  to  aid  in  bringing 
about  more  amicable  relations  between  labor  and  industry,  but  it 
aggravated  conditions  and  retarded  peaceful  collective  bargaining 
between  wage  earners  and  employers  who  theretofore  enjoyed  peace- 
ful relations  over  many  years. 

In  presenting  this  appeal  for  the  repeal  of  the  Taft-Hartley  Act  and 
reenactment  of  the  Wagner  Act,  with  amendments,  we  desire  to  state 
frankly  that  this  proposed  legislation  affecting  labor  relations  will 
probably  not  eliminate  entirely  a  certain  amount  of  conflict  in  our 
industrial  relations. 

However,  our  appeal  to  this  committee  and  to  the  Congress  for  re- 
peal of  the  Taft-PIartley  Act  is  predicated  upon  the  concept  of  "That 
nation  is  governed  best  which  is  governed  least." 

Experience  has  shown  that  compulsion  in  dealing  with  the  delicate 
problem  of  labor-management  relations  is  not  the  answer  to  our  real 
or  imaginary  ills  in  industry.  It  is  our  position  that  a  minimum  of 
governmental  regulation  is  desirable  in  the  matter  of  labor-manage- 
ment relations.  All  that  should  be  done  by  the  Congress  is  to  lay 
down  the  ground  rules,  as  it  were,  through  which  to  encourage  col- 
lective bargaining  in  good  faith  between  employee  and  employer,  and 
through  such  Government  agencies  as  the  Bureau  of  Conciliation  and 
Mediation  in  amicable  settlement  when  disputes  arise  in  industry. 

I  shall  try  to  deal  with  this  subject  as  briefly  as  I  possibly  can,  and 
simply  concentrate  on  high  lighting  the  key  issues  involved  in  this 
legislation,  instead  of  going  into  a  lengthy  discussion  as  to  the  con- 
stitutionality of  various  phases  of  the  Taft-Hartley  Act  and  its  effect 
upon  labor  and  industry  since  its  enactment. 

Let  us  take  up  these  issues  in  concise  form : 

Our  position  is  that  the  Taft-Hartley  Act  was  based  upon  a  false 
premise  when  it  attempted  to  afford  more  consideration  to  the  indi- 
vidual employee  instead  of  operating  on  the  concept  of  "the  greatest 
good  for  the  greatest  number"  involved  in  any  given  industry.  We 
claim  that  it  is  a  false  premise  from  the  standpoint  of  democracy  in 
industry,  and  unfair  from  any  other  standpoint,  to  foist  a  law  upon 
the  American  people  which  by  its  very  nature  encourages  cutthroat 
competition  between  those  who  would  sell  their  labor  at  the  highest 
price  that  the  market  will  bear  and  secure  for  themselves  the  shortest 
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hours  and  the  best  working  conditions  they  can  possibly  secure  through 
collective  bargaining,  while  at  the  same  time  putting  the  interest  of 
an  individual  who  had  absolutely  nothing  to  do  with  the  establishment 
of  a  high  price  for  labor  or  in  the  securing  of  favorable  working  condi- 
tions and  reasonable  hours  of  employment,  as  paramount  under  this 
Taft-Hartley  Act. 

The  point  that  I  am  trying  to  make  in  urging  your  committee  to 
repeal  the  Taft-Hartley  Act  is  that  it  is  eminently  unfair  to  make 
possible  for  an  individual  who  contributed  nothing  to  the  establish- 
ment of  the  high  standard  of  living  in  American  industry  to  hitchhike 
or  secure  a  free  ride  at  the  expense  of  those  who  were  progressive 
enough  to  band  together  and  contribute  their  money  and  their  brains 
for  the  establishment  of  favorable  conditions  of  employment. 

I  submit  to  3^our  committee  that  this  is  cutthroat  competition,  just 
as  much  as  the  unfair  cutting  of  prices  by  the  business  establishments 
in  the  same  field,  which  affects  our  economy.  I  might  cite  three  spe- 
cific laws  enacted  by  my  own  State  of  New  Jersey  which  touch  directly 
on  this  issue : 

(a)  Our  act  applying  to  the  gasoline  industry — the  so-called  Fair 
Trade  Act.  This  law  is  similar  to  that  enacted  in  many  other  States 
and  definitely  protects  the  industry  against  unfair  competition. 

(5)  The  Fair  Trade  Act  in  New  Jersey  protects  the  alcoholic- 
beverage  industry. 

(e)  Recently,  following  the  enactment  of  a  State  cigaret  tax  the 
legislature  saw  fit  to  adopt  a  fair-trade  law  prohibiting  cutthroat 
competition  in  the  sale  of  cigarets. 

If  fair-trade  protection  is  legal  and  found  to  be  practical  in  pro- 
tecting the  interests  of  industries  from  individuals  who  would  use 
unfair  methods  in  attempting  to  tear  down  the  standards  set  by  those 
who  observe  the  ethics  of  their  particular  line  of  business,  then  why 
is  it  not  just  as  fair  for  members  of  a  given  union  to  insist  on  pro- 
tecting the  standards  that  they  have  established  as  to  wages,  hours, 
and  working  conditions  in  their  particular  field  of  employment? 

We  are  told  by  those  who  advocated  the  enactment  of  the  Taft- 
Hartley  Act  that  the  law  was  necessary  to  punish  certain  labor  organi- 
zations which  were  responsible  for  wildcat  strikes  and  industrial  dis- 
putes which  at  times  jeopardized  the  welfare  of  the  general  public. 

I  desire  to  state  as  emphatically  as  I  can  that  the  Taft-Hartley  Act 
failed  entirely  to  achieve  that  objective,  that  is,  to  discipline  those 
individual  labor  leaders  and  labor  organizations  which  it  was  supposed 
to  curb  in  their  objectionable  activities. 

On  the  other  hand  this  vicious  act  penalized  labor  organizations 
in  this  country,  organizations  with  a  peaceful  collective  bargaining 
history,  in  some  cases,  stretching  over  a  period  of  100  years,  I  might 
cite  the  case  of  my  own  union — the  International  Typographical 
Union — whose  record  in  labor-management  relations  was  for  many 
years  held  up  as  an  example  of  good  industrial  relations.  With  enact- 
ment of  the  Taft-Hartley  Law  this  typical  American  labor  organiza- 
tion found  itself  embroiled  in  multiple  legal  attacks  whose  origin  was 
in  the  provisions  of  the  Taft-Hartley  law.  It  is  a  matter  of  record 
that  more  than  $10,000,000  has  been  spent  by  this  labor  organization 
in  its  efforts  to  defend  a  number  of  its  rights  and  privileges,  secured 
and  enjoyed  for  many  years  past. 
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In  dealing  with  this  complex  problem  your  committee  should  recom- 
mend the  return  of  the  United  States  Mediation  Bureau  in  its  entirety 
to  the  control  of  the  United  States  Labor  Department.  In  this  connec- 
tion, we  desire  to  point  out  that  for  34  years  the  Conciliation  and  Me- 
diation Service  operated  successfully  under  both  Republican  and  Dem- 
ocratic administrations. 

The  record  established  by  this  Bureau  while  part  of  the  United 
States  Department  of  Labor  durino;  recent  years,  and  particularly 
while  under  direction  of  Dr.  John  R.  Steel  man,  and  not  forgetting  our 
late  friend,  Kerwin,  is  proof  conclusive  that  there  was  no  valid  reason 
for  divorcing  this  Bureau  from  the  Department  of  Labor,  where  it 
belonged,  and  wdiere  it  belong  today. 

The  Chairman.  Mr.  Herrmann,  I  have  to  call  to  your  attention  that 
your  10  minutes  are  up.  But  I  notice  the  length  of  your  testimony. 
So  if  there  is  no  objection  on  the  part  of  the  committee,  we  would  like 
you  to  proceed  and  finish  it  before  the  questioning  starts. 

Mr.  Herrmann.  Mr.  Chairman,  if  it  is  agreeable  to  the  committee, 
I  shall  continue. 

The  Chairman.  There  is  no  objection. 

Mr.  Herrmann.  It  is  a  fallacy  to  argue  that  it  is  impossible  to  afford 
labor  and  industry  impartial  service  in  the  matter  of  mediation  and 
conciliation,  if  the  Department  of  Labor  controls  this  particular 
Bureau. 

If  that  type  of  argument  is  to  be  used  in  this  instance,  then  what 
is  to  prevent  labor  unions  from  asuming  the  same  position  regarding 
the  present  set-up  of  the  Mediation  Service  under  the  direction  of  Mr. 
Cyrus  Ching?  Surely,  the  w^age  earners  have  just  as  much  right  to 
suspect  anyone  having  represented  industry  for  many  years,  and  to 
question  whether  or  not  nonpartisan  and  impartial  service  can  be 
I'endered  by  Mr.  Ching  in  the  settling  of  industrial  disputes. 

I  am  saying  that  with  all  clue  respect  to  the  ability  of  Mr.  Ching, 
labor  has  just  as  much  right  to  suspect  him  of  being  partial  as  it  woulcl 
liave  anyone  else  operating  under  the  Department  of  Labor. 

In  the  matter  of  injunctions,  we  are  absolutely  opposed  to  the  use 
of  injunctions  in  industrial  disputes.  In  our  own  State  of  New 
Jersey,  several  years  ago,  we  eliminated  the  use  of  injunctions  in 
labor  disputes,  which  plagued  the  wage  earners  of  our  State  for 
many  years.  In  most  instances  where  employers  rush  to  the  courts 
to  secure  injunctions  to  restrain  labor  unions  during  industrial  dis- 
putes, the  employer  takes  unfair  advantage  of  the  law  and  uses  it  to 
batten  down  the  labor  organizations,  with  a  temporary  injunction 
or,  eventually,  a  permanent  restraining  order,  a  practice  which  not 
only  resulted  in  breaking  strikes  but,  in  many  cases,  destroyed  the 
unions  themselves. 

One  of  the  unfair  features  of  the  Taft-Hartley  Act,  which  we  re- 
spectfully request  that  you  vote  to  repeal,  is  the  denial  of  the  right 
of  employees  engaged  in  labor  disputes  over  wages,  hours,  or  working 
conditions,  to  vote  in  the  selection  of  a  collective-bargaining  agent, 
while  at  the  same  time  the  Taft-Hartley  Act  permits  strikebreakers, 
who  are  used  to  replace  the  regular  employees,  to  have  the  exclusive 
right  to  vote  in  deciding  the  selection  of  such  collective-bargaining 
airent. 
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A  great  deal  has  been  said  and  written  about  the  evil  of  jurisdic- 
tional disputes.  Frankly,  I  believe  that  something  might  be  done  by 
law  in  eliminating  this  condition  from  the  building-trades  industry. 
Most  efforts  to  solve  this  annoying  problem  during  the  past  few  years 
having  failed,  I  suggest  that  a  tripartite  board  be  created,  composed 
of  one  representative  from  labor,  one  from  industry,  and  one  repre- 
senting the  public,  which  should  adjudicate  jurisdictional  disputes 
when  they  arise  and  w;hose  decisions  shall  be  backed  by  law. 

The  closed  shop  as  outlawed  by  the  Taft-Hartley  Act  should 
be  reestablished,  as  a  matter  of  fairness  to  those  American  workers 
who  desire  to  protect  themselves  from  the  unfair  competition  of  those 
who  would  tear  down  their  living  standards,  as  well  as  from  unfair 
employers  who  would  destroy  their  organization  by  the  expedient  of 
cheap  labor. 

We  also  wish  to  point  out  that  the  Wagner  Act,  when  reenacted, 
should  provide  for  the  observance  of  the  sanctity  of  contracts  by 
both  labor  and  industry. 

The  American  worker  is  a  decent,  law-abiding  citizen  who  frowns 
upon  foreign  half-baked  theories  of  government  and  who  deserves 
an  opportunity  to  retain  and  improve  the  standard  of  living  which 
has  been  and  is  today  the  envy  of  the  entire  civilized  world. 

With  the  experienced  men  on  this  committee,  who  are  qualified  to 
deal  with  the  delicate  subject  of  management-labor  relationships,  a 
fair  solution  can  be  found,  playing  fair  with  all  parties  involved. 

I  know  personally  that  our  own  Senator  Smith  of  New  Jersey  has 
been  striving  to  find  an  equitable  solution,  and  our  constituents  have 
endeavored  to  cooperate  with  him  to  the  fullest  extent,  so  that  we 
might  have  peace  in  our  great  industrial  State  of  New  Jersey  and 
throughout  the  rest  of  the  country. 

In  concluding  this  statement  to  your  committee  I  desire  to  reiterate 
that  the  greatest  contribution  that  your  committee  and  the  Congress 
can  make  to  bring  about  peaceful  industrial  relations  in  this  country 
is  to  cooperate  by  encouraging  amicable  collective  bargaining  in  good 
faith,  instead  of  trying  to  use  coercion  by  restrictive  laws. 

The  Chairman.  Senator  Murray. 

Senator  Murray.  No  questions. 

The  Chairman.  Senator  Taft. 

Senator  Taft.  I  notice,  Mr.  Herrmann,  you  say  [reading]  : 

We  also  wish  to  point  out  that  the  Wagner  Act,  when  reenacted,  should  provide 
for  the  observance  of  the  sanctity  of  contracts  by  both  labor  and  industry. 

What  do  you  mean  by  that  ? 

Mr.  Herrmann.  I  mean  that  when  you  sign  a  contract  for  certain 
conditions  of  employment  as  to  wages,  hours,  working  conditions, 
you  should  live  up  to  it,  and  the  employer  should  be  made  to  live  up 
to  it. 

Senator  Taft.  And  you  M'ould  be  in  favor  of  making  both  the 
employer  and  the  union  liable  for  breach  of  that  contract? 

Mr.  Herrmann.  If  properly  qualified,  I  would ;  yes. 

Senator  Taft.  How  would  you  qualify  it?  I  am  liable  on  contracts 
I  make  without  qualification.  Why  shouldn't  the  employer  and  the 
union  be  liable  without  qualification  on  contracts  they  make  ? 
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Mr.  Herrmann.  In  talking  to  you,  as  I  understand,  a  prominent 
lawyer,  I  would  have  you  spell  out  for  me  this  particular  provision 
before  I  could  answer  "yes"  or  "no." 

Senator  Taft.  The  provisions  in  the  Taft-Hartley  Act  now,  you 
advocate  taking  them  out,  contrary  to  what  you  say  here  ? 

Mr.  Herrmann.  Senator,  I  am  not  advocating  taking  that  section 
out.  I  am  advocating  the  repeal  of  the  entire  act  and  enactment  of 
a  completely  new  set  of  rules. 

Senator  Taft.  That,  of  course,  repeals  this  unless  you  put  some- 
thing in.  What  is  the  matter  with  what  is  in  there  now  ?  What  is 
the  matter  with  putting  back  what  is  in  there  now,  namely,  that 
unions  are  liable  on  their  contracts  and  may  be  sued  for  violation 
of  them  and  in  certain  cases  may  be  forced  to  carry  them  out  by  in- 
junction, if  it  is  the  kind  of  contract  that  is  a  proper  subject  of  an 
injunction? 

Mr.  Herrmann.  Might  I  point  out  to  the  Senator  that  unions  are 
liable  today  under  the  law,  under  the  common  law,  that  they  can  be 
sued,  and  they  have  been  sued. 

Senator  Taft.  In  some  States  they  can,  and  in  other  States  they 
can't.  When  they  can,  very  often  it  is  a  very  inconvenient  process 
that  subjects  the  individual  members  to  liability.  In  the  Taft-Hart- 
ley law  we  made  it  clear  that  the  suit  could  be  brought  as  if  the  union 
were  a  corporation,  that  only  its  fund  should  be  liable  in  damages, 
and  that  the  property  of  members  should  not  be  liable,  as  they  were, 
for  instance,  in  the  Danbury  Hatters  case.  Do  you  see  any  substantial 
objection  to  that  provision  of  the  Taft-Hartley  law  ? 

Mr.  Herrmann.  We  definitely  object  to  it  and  object  to  you  or 
anyone  else  looking  upon  labor  organizations  in  the  same  category 
as  corporations,  business  corporations.  We  deal  with  a  human  ele- 
ment which  does  not  exist  in  the  cold  business  proposition  run  for 
profit. 

Senator  Taft.  But  you  just  said  they  could  be  sued  for  damages, 
and  unless  we  make  some  provision 

Mr.  Herrmann.  I  did  not  say  that. 

Senator  Taft.  It  means  all  their  members  are  going  to  be  liable. 

Mr.  Herrmann.  Senator,  I  did  not  say  that.  I  said  there  should  be 
some  method  of  making  both  live  up  to  the  contract.  I  did  not  spell 
out  how  to  do  it.     That  is  for  your  committee  and  the  Congress  to  do. 

Senator  Taft.  I  am  asking  you  what  is  the  matter  with  the  pro- 
visions of  the  Taft-Hartley  law.  I  think  it  is  very  fair.  And  I 
haven't  heard  any  criticism  of  it  except  from  people  who  think  that 
the  union  should  not  be  liable  at  all.  Of  course,  you  think  they 
should,  the  law  should  provide  for  the  observance  of  the  sanctity  of 
contracts.  If  you  do,  what  is  wrong  with  the  provision  we  have 
there  now  ? 

Mr.  Herrmann.  Again,  I  repeat,  Senator,  that  unless  you  spell 
out  just  how  you  are  going  to  do  the  job,  and  I  consult  the  attorney 
of  my  union,  I  certainly  will  not  go  along  with  anything  that  says, 
"You  sue  the  union  if  they  don't  do  this  or  that,"  if  I  don't  know 
what  "that"  is. 

Senator  Taft.  Are  you  familiar  with  the  provision  of  the  Taft- 
Hartley  law  in  that  particular  respect  ? 


678  LABOR   RELATIONS 

Mr.  Herrmann.  I  am,  and  I  think  it  is  a  bad  section  of  the  law. 

Senator  Taft.  Whicli,  Mr.  Herrmann? 

Mr.  Herrmann.  Later  m  this  hearing  you  will  have  what  I  con- 
sider one  of  the  most  brilliant  labor  leaders  in  this  country  appear 
before  this  committee  and  tell  you  what  happens  to  a  union  when  it 
is  subjected  to  suits  by  employers  or  employers'  groups  under  the 
Taft-Hartley  Act,  subjected  to  multiple  suits  which  break  their  treas- 
ury and  try  to  break  their  morale  and  try  to  break  their  unions. 

Senator  Taft.  ]\Ir,  Eandolph's  suits,  which  were  brought  on  by  his 
own  arbitrary  action,  I  may  say,  were  none  of  them  suits  for  breach 
of  contract. 

Mr.  Herrmann.  That  is  debatable. 

Senator  Taft.  I  am  talking  about  suits  for  breach  of  contract.  He 
has  not  been  sued  for  breach  of  contract,  as  far  as  I  know.  His  suits 
relate  to  failure  to  bargain  and  general  unfair  labor  practices  under 
the  National  Labor  Relations  Act.  What  do  you  mean,  then,  when 
you  say  that  the  law  should  provide  for  the  observance  of  the  sanc- 
tity of  contracts  by  both  labor  and  industry  ? 

Mr.  Herrmann.  I  mean  exactly  what  I  say  in  there,  that  I  believe 
that  this  committee  and  the  Congress  should  find  a  means  of  impress- 
ing both  labor  and  management  that  a  written  contract  shall  be  re- 
spected in  the  spirit  and  letter  of  that  contract. 

Senator  Taft.  And  if  they  don't  do  it,  you  will  slap  them  on  the 
wrist  ? 

Mr.  Herrmann.  There  is  plenty  of  common  law  for  them  to  enter 
suit  at  the  present  time. 

Senator  Taft.  We  have  already  done  that. 

No  more  questions,  Mr.  Cliairman. 

The  Chairman.  Senator  Pepper. 

Senator  Pepper.  Mr.  Herrmann,  you  are  referring,  when  you  say 
you  favor  the  repeal  of  the  Taft-Hartley  Act,  to  the  sum  total  of  the 
various  multiple  antilabor  provisions  of  that  act,  tlie  sum  total  of  the 
effect  that  it  has  had  upon  the  mind  and  upon  the  rights  and  interests 
of  labor,  upon  the  approach  which  lay  behind  the  Taft-Hartley  Act 
and  the  purpose  which  was  sought  to  be  achieved  by  it,  and  the  like. 
You  are  just  simply  saying  that  it  is  inimical  to  good  relations  be- 
tween management  and  labor  in  this  country,  contrary  to  the  interests 
of  labor,  against  the  public  interest,  and  ought  to  be  repealed.  Is  that 
your  position? 

Mr.  Herrmann.  Senator,  I  go  further  than  that.  I  have  had  some 
experience  with  management  and  labor  relations  from  the  standpoint 
of  trying  to  carry  around  the  dove  of  peace  on  my  shoulder  until  tiie 
feathers  are  pretty  nearly  all  gone.  And  the  Taft-Hartley  Act  has 
not  helped  that  situation  any. 

I  say  the  Taft-Hartley  Act,  besides  creating  chaos  in  our  unions 
and  dragging  us  into  the  courts  all  over  the  land,  has  created  more 
antagonism,  more  hatred,  more  ill  feeling  between  management  and 
labor  than  any  other  law  that  was  ever  written  on  the  books  of  this 
country. 

Senator  Pepper.  So  you  think  if  we  are  to  achieve  a  better  spirit 
between  management  and  labor  and  more  effective  collective  bargain- 
ing, we  must  remove  the  cause  of  that  animosity? 
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Mr,  Herrmann.  We  have  got  to  remove  the  cause,  and  all  that  this 
Congress  should  do  is  to  set  up  machinery  which  will  encourage,  not 
the  training  for  war  between  labor  and  capital,  or  labor  and  indus- 
try, but  which  will  give  us  the  mechanics  whereby  we  can  have  more 
I'riendly  relations  and  establish  more  equity  in  industry. 

Senator  Pepper.  You  refer  to  this  power  to  sue  a  labor  union,  which 
was  contained  in  section  301  of  the  Taft-Hartley  Act.  You  had  in 
mind,  no  doubt,  the  broad  and  unqualified  language  which  permits  a 
suit  against  the  labor  union  or  against  an  employer  in  the  Federal  court 
for  breach  of  contract  without  any  qualification? 

Mr.  Herrjmann.  That  is  right. 

Senator  Pepper.  And  without  defining  what  kinds  of  breaches  of 
contract  or  anything  else,  simply  that  power  to  bring  suit  in  the 
Federal  court  ? 

Mr.  Herrmann.  That  is  exactly  what  I  meant,  Senator. 

Senator  Pepper.  You  are  thinking  about  the  power  of  abuse,  the 
threat  that  hangs  over  the  head  of  every  labor  union;  that  an  em- 
ployer could  use  that  power  to  break  a  labor  union  and  to  empty  its 
treasury  if  it  chose  to  do  so  ? 

JNir.  Herrmann.  That  is  correct.  Let  me  go  further  with  this, 
Senator.  I  had  considerable  experience  as  an  organizer  many  years 
ago  for  the  AFL  with  the  late  Samuel  Gompers,  I  will  say  something 
to  you  men  that  I  sincerely  believe  and  have  believed  for  a  long  time, 
and  that  is  that  we  in  the  labor  game  have  always  felt — at  least  I 
felt  that  way — that  the  contract  protected  the  employer  only ;  that  as 
far  as  labor  was  concerned  for  many  years,  it  was  just  a  scrap  of  paper 
that  the  employer  could  tear  up  and  throw  away,  and  did  do  that  in 
more  instances  than  labor  organizations  did.  I  say  that  at  the  present 
time  if  we  can  have  this  law  to  provide  clearly  that  the  sanctity  of 
the  contract  can  be  enforced  by  both  sides  under  the  broad  spelling 
out  of  the  law,  as  it  exists  today,  that  is  sufficient,  and  I  believe  that 
an  far  as  you  go  this  thing  is  a  club  or  is  a  thing  to  harrass  unions 
with,  or  employers — it  works  both  ways.  I  say  that  is  not  the  pur- 
pose of  this  committee,  this  Congress,  or  this  country. 

Senator  Pepper.  As  you  pointed  out  a  moment  ago,  there  seems  to 
be  a  sort  of  tendency  or  suggestion,  at  least,  and  in  this  respect  there 
is  a  sort  of  a  provision  to  that  efi'ect,  of  dealing  with  labor  unions  as 
if  they  were  corporations. 

Mr.  Herrmann.  That  is  the  thing  we  object  to.  Senator. 

Senator  Pepper.  And  tending  to  think  of  the  labor  union  and  man- 
agement as  being  simply  two  sides  of  the  same  picture,  as  being  cor- 
relative, as  partners  in  the  same  enterprise.  You  were  complaining 
of  that  concept  of  treating  a  labor  union,  which  is  simply  an  associa- 
tion of  citizens,  in  the  nature  of  an  inanimate,  artificial  person  which 
a  corporation  is,  created  b}^  the  power  of  the  State  ? 

Mr.  Herrmann.  We  refuse  to  be  treated  as  a  ton  of  coal — period. 

Senator  Taft.  That  makes  no  sense,  as  far  as  I  can  see. 

Senator  Pepper.  Or  as  a  lifeless  corporation. 

]Mr.  Herraiann.  It  is  a  matter  of  opinion. 

Senator  Pepper.  For  example,  the  union  is  sued  here  in  this  author- 
ity that  is  given  under  section  301.  It  is  sued  for  the  acts  of  its  agents. 
That  is  to  say,  every  man  in  a  union  that  has  a  million  members  can 
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be  subjected  to  a  suit  that  would  affect  the  whole  union  treasury  for 
the  act  of  one  individual.  Is  that  analogous  to  a  representative  or 
simply  a  member  of  a  general  unincorporated  association  of  individual 
citizens,  or  is  that  more  analogous  to  the  law  where  an  agent  of  a  cor- 
poration binds  the  corporate  entity  ? 

Mr.  Herrmann.  That  is  the  very  thing  we  object  to.  Wlien  the 
Senator  from  Ohio,  in  the  question  that  he  propounded,  used  the  words^ 
"the  same  as  corporations  can  be  sued,"  I  naturally  strenuously  object 
that  our  unions  be  classified  as  such.    We  have  always  objected  to  that. 

Senator  Pepper.  In  other  words,  if  a  man  on  a  picket  line  were  to 
commit  a  criminal  offense,  at  least  pretense  could  be  made  by  suit  in 
the  Federal  court  against  the  union's  treasury  and  the  union  collec- 
tively, that  since  he  was  assigned  to  that  picket  line,  he  was  an  agent 
of  the  union  and  therefore  the  union  is  collectively  responsible  for  his 
misdeeds. 

]Mr.  Herrmann.  That  is  right.  The  thing  that  impresses  me,  gentle- 
men, is  the  approach  that  Senator  Smith  has  to  this  thing — and  I  am 
bringing  his  name  in  not  because  he  happens  to  be  one  of  my  neighbors 
but  because  he  has  always  approached  this  thing  from  the  humane  side 
of  the  picture.  That  is  the  only  way  you  are  going  to  accomplish  any- 
thing. You  cannot  treat  us  as  corporations;  you  cannot  treat  us  as 
a  commodity,  because  as  soon  as  you  do  that,  then  the  freedom  of  us 
Americans  is  rapidly  coming  to  an  end. 

Senator  Pepper.  Senator  Taf t  ? 

Senator  Taft.  You  say  you  can  be  slied  as  a  voluntai-y  association. 
You  are  just  as  liable  for  the  acts  of  one  of  these  picket-liners  as  a 
voluntary  association  as  you  are  as  a  corporation. 

Mr.  Herrmann.  Then  if  we  are,  why  do  you  want  to  write  more 
law  about  it  ? 

Senator  Taft.  Because  it  is  much  more  inconvenient  for  those  who 
are  suing  you,  as  well  as  you,  to  be  tied  by  the  laws  of  voluntary 
associations.  Yau  can  bring  suits  more  easily  if  you  are  treated,  in 
effect,  as  a  corporation,  than  as  an  association.  You  are  an  entity, 
are  you  not?  Except  for  the  philosophical  conception  of  a  corpora- 
tion, you  are  a  single  entity  with  officers,  with  one  treasury,  with  large 
sums  of  money,  sometimes  millions  of  dollars  of  money.  You  say  you 
have  spent  $10,000,000  in  this  one  union.  What  is  the  difference 
between  you  and  a  corporation  except  a  purely  legalistic  one  and  one 
which  complicates  the  matters  of  your  suing  and  being  sued  ? 

Mr.  Herrmann.  Senator,  you  can  slice  it  as  thin  as  you  want  to,  but 
sometimes  a  few  billions  of  dollars  that  some  of  the  gentlemen  talked 
about  in  the  A.  T.  &  T.  tonight,  and  things  of  that  kind,  are  profit. 
We  do  not  operate  for  profit  but  for  the  improvement  of  htiman  beings, 
of  Americans,  so  that  they  have  a  little  more  sunshine  in  their  homes 
and  take  care  of  their  families. 

Senator  Taft.  Corporations  operating  not  for  profit  are  suable  in 
the  courts  and  liable  for  damages  in  many  States  more  and  more  now. 
I  don't  understand  the  logic  or  your  words,  "You  can  slice  it  as  thin 
as  you  please."  What  do  you  mean  ?  I  am  trying  to  talk  substantive 
law,  substantive  fact. 

Mr.  Herrmann.  If  you  want  to  talk  law,  get  yourself  a  lawyer.  I 
haven't  a  lawyer  here.  I  can  get  one.  But  I  intend  to  talk  in  fairly 
general  terms  on  what  this  law  means  and  what  we  think  it  should 
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mean.  I  tliink  I  have  made  it  very  clear  as  to  wliat  we  think  about  the 
Taft-Hartley  Act.  We  don't  think  that  yon  can  have  a  cure-all.  We 
don't  think  that  you  can  punish  the  entire  bulk  of  the  American  work- 
ing people  because  of  the  sins  of  a  few  people  that  have  sinned. 

Senator  Donnell.  Will  the  Senator  from  Florida  permit  an  in- 
quiry ? 

Senator  Pepper.  Just  a  minute,  if  the  Senator  will  allow. 

Mr.  Herrmann,  the  Senator  from  Ohio  has  rather  fortified  the 
conclusions  and  inferences  you  and  I  were  drawing  a  little  bit  ago, 
that  the  authors  of  this  act  did  tend  to  look  upon  a  labor  union  in  the 
nature  of  a  corporate  entity. 

Mr.  Herrmann.  Absolutely. 

Senator  Pepper.  I  yield  to  the  Senator, 

Mr.  Herrmann.  They  wanted  to  make  it  easier  to  sue  us. 

Senator  Donnell.  I  want  to  a.sk  the  Senator  from  Florida  to  what 
provision  of  the  Taft-Hartley  law  he  referred  when  he  talked  about 
suits  for  acts  committed  in  a  picket  line,  criminal  action?  Section 
301  (a)  refers  to  suits  for  violation  of  contracts. 

Senator  Pepper.  Senator,  I  am  referring  to  section  301  (b),  where 
they  make  an  agent  of  a  labor  union  the  representative  of  a  labor 
union. 

Senator  DonnelXi.  I  call  the  Senator's  attention  to  a  fact  that  I 
assume  he  overlooked,  that  section  301  (a)  refers  onl}^  to  suits  for  vio- 
lation of  contracts. 

Senator  Pepper.  The  Senator  is  too  good  a  lawyer  not  to  know  that 
he  could  draw  a  case  that  could  be  filed  in  a  Federal  court  making 
such  an  act  of  an  alleged  breach  of  a  contract.  Not  torts  but  breaches 
of  contracts.  I  realize  that.  But  we  were  speaking  about  the  power 
that  tliat  unqualified  provision  gives.  You  could  file  a  lot  of  lawsuits, 
you  know,  that  you  won't  win,  and  harass  the  defendant  to  death  and 
make  him  get  expensive  lawyers,  pay  a  lot  of  court  costs,  and  so  forth. 

Senator  Donnell.  Does  the  Senator  contend  that  the  Taft-Hartley 
Act  authorizes  the  use  of  torts  ? 

Senator  Pepper.  No.  But  what  is  a  breach  of  contract?  It  is  a 
very  broad  term. 

Senator  Donnell.  May  I  ask  the  Senator,  Is  not  a  criminal  act 
committed  in  a  picket  line  a  tort  ? 

Senator  Pepper.  It  might  well  be  alleged  to  be  part  of  a  breach  of 
contract  and  made  the  basis  of  a  suit. 

Senator  Donnell.  As  the  Senator  said,  many  suits  are  brought 
which  are  not  w^on. 

Senator  Pepper.  That  is  it  exactly.  Many  are  brought  that  are 
not  won,  and  it  is  the  power  to  bring  suits  and  drain  the  treasury  dry 
and  harass  them  to  death  that  is  one  of  the  fears  that  I  suspect  labor 
has. 

Senator  Humphrey.  Senator  Pepper,  will  you  yield  a  moment? 

Senator  Pepper.  All  right. 

Senator  Humphrey.  I  w^as  trying  to  tie  in  the  case  here  now,  as  we 
heard  it.  The  Senator  from  Ohio  say  that  even  under  the  Wagner 
Act,  in  the  days  prior  to  Taft-Hartley,  a  voluntary  association  was 
suitable.  Likewise  the  individual  members  of  a  union  were  suable 
under  the  common  law  for  damages.  The  Taft-Hartley  Act,  as  I 
gather    from  the    Senator's    expression,    merely    makes    it    easier 
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to  sue  a  union  by  not  applying  it  to  its  individual  members  but  to 
the  union  treasury.     Is  that  correct,  Senator  Taft? 

Senator  Taft.  Yes.  Of  course,  the  laws  regarding  the  suing  of 
associations  are  very  uncertain. 

Senator  Humphrey.  Yes. 

Senator  Taft.  In  some  States  they  are  not  effective  at  all,  and  in 
others  they  are  complicated.  In  most  States,  if  they  are  suable  as 
voluntary  associations  under  common  law,  their  members  may  be  held 
in  damages. 

Senator  Humphrey.  But  the  fact  is  they  are  suable.  There  is 
possibility  of  a  suit. 

Senator  Taft.  Individual  members  may  be  held  liable.  They  were 
held  liable  in  the  Danbury  Hatters  case  and  many  of  their  homes  sold, 
you  may  remember. 

Senator  Humphrey.  My  point  is.  Senator,  that,  as  long  as  there 
seems  to  be  agreement  between  you  and  Mr.  Herrmann  that  court 
action  can  be  taken  both  in  the  district  court  under  the  Taft-Hartley 
law  and  in  the  courts  under  the  common  law,  apparently  we've  got 
all  the  suits  we  possibly  need.  The  question  is,  Which  one  is  the 
most  desirable?  Since  I  would  gather  by  the  words  of  the  Senator 
from  Ohio  that  you  can  sue  voluntary  associations,  you  can  sue  indi- 
viduals, and  the  unions  don't  seem  to  be  opposed  to  that.  What  are 
we  writing  any  more  laws  for?  The  thing  to  do,  it  seems  to  me, 
is  to  leave  it  as  it  is  proposed  under  the  Thomas  bill.  Rather  than 
have  an  argument  over  this  provision,  we  could  eliminate  the  Taft- 
Hartley  suability  clause,  since  we  have  such  a  unanimity  of  opinion 
as  to  suability  under  the  Thomas  bill. 

Senator  Taft.  If  you  believe,  as  Mr.  Herrmann  believes,  that  we 
must  provide  for  the  observance  of  the  sanctity  of  contracts,  I  don't 
know  any  way  except  to  make  them  binding  in  law  and  provide  a 
method  by  which  they  could  be  enforced  in  law.  Otherwise,  there  is 
no  sanctity  about  them,  because  they  can  be  violated  with  impunity. 

Senator  Pepper.  Is  that  an  inevitable  conclusion?  Mr.  Herrmann 
suggested  that  whatever  would  be  the  appropriate  way  would  be  what 
he  had  in  mind. 

Mr.  Herrmann.  That  is  right. 

Senator  Pepper.  It  might  be  some  form  of  voluntary  arbitration. 
It  might  be  some  agreed  penalty  for  breach  of  contract  that  is  set  out 
in  the  contract  testimony ;  it  might  be  available  to  the  party  wronged. 
There  are  a  good  many  procedures,  without  dragging  anybody  into  a 
Federal  court  under  the  Taft-Hartley  law,  that  might  be  devised. 

Mr.  Herrmann.  Senator,  the  very  fact  that  I  put  that  in  my  state- 
ment shows  that  we  are  sincere  in  our  desire  for  the  observance  of 
contracts  in  good  faith.  There  is  no  question  about  that.  We  will 
spell  that  out  clearly.  As  to  how  to  do  that  depends  on  your  com- 
mittee and  the  Congress  to  devise  means  and  ways.  But  I  say,  don't 
make  it  any  tougher  for  voluntary  associations  who  are  organized  not 
for  profit  but  for  human  welfare  in  that  respect. 

Senator  Pepper.  Taking  management  and  labor  as  a  whole,  would 
you  say  that  the  record  of  labor  for  keeping  its  contracts  and  living 
in  good  faith  up  to  the  spirit  as  well  as  the  letter  of  it  is  about  as  good 
as  management  ? 
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Mr.  Herrmann.  I  should  say  it  is  better,  and  the  reason  I  j^ut  that 
in  there  is  because  my  own  union  has  a  long  record  of  observing  their 
contracts,  and  not  only  the  letter  but  the  spirit.  I  am  stating  that  as 
an  absolute  fact.  I  don't  fear  any  successful  contradiction  on  that 
point. 

Senator  Taft.  For  centuries,  Mr.  Herrmann,  contracts  have  been 
carried  out,  largely  because  people  knew  if  they  didn't  carry  them  out 
they  would  be  liable  for  damages.  It  has  been  the  accepted  method 
for  years.  Why  should  labor  unions  be  exempt  from  something  that 
everybody  in  the  United  States  is  subject  to^  Why  shoidd  they  be 
exempt  from  liabilities  for  breaking  their  contracts?  That  is  the 
question.  You  say  you  want  their  sanctity,  but  you  refuse  to  say  that 
they  shall  be  liable  in  damages  for  breaking  their  contracts. 

Mr.  Herrmann.  We  say  that,  as  you  and  my  good  friend  Mr.  Hart- 
ley from  New  Jersey  wrote  that  law,  the  way  that  mechanism  was  set 
up  for  the  suing  of  unions  was  not  for  the  purpose  of  trying  to  enforce 
an  individual  contract  but  simply  to  harass  unions  and  to  break  their 
treasury  by  multiple  suits  all  over  the  country  simultaneously. 

Senator  Taft.  Now  you  have  alleged  a  motive  which  is  utterly 
untrue,  Mr.  Herrmann.     You  allege  here  [reading]  : 

We  are  told  by  those  who  advocated  the  enactment  of  the  Taft-Hartley  Act 
that  the  law  was  necessary  to  punish  certain  labor  organizations  which  were 
responsible  for  wildcat  strikes  and  industrial  disputes  which  at  times  jeopardized 
the  welfare  of  the  general  public. 

You  have  no  right  to  attribute  such  a  motive.  There  is  no  evidence 
of  it ;  you  have  no  evidence  of  it ;  there  is  no  spirit  of  punishment  in- 
volved. Insofar  as  the  law  does  anything,  it  attempts  to  prevent 
people  from  doing  things  which  injure  the  rights  of  third  parties  or 
injure  the  rights  of  their  own  members,  or  to  call  strikes  when  they 
are  unnecessary. 

Mr.  Herrmann.  Senator,  I  believe  that  I  am  expressing  the  opinion 
of  some  seven  or  eight  million  members  of  the  American  Federation  of 
Labor,  and  the  sentiment  that  I  expressed  is  the  intent  of  that  law. 

Senator  Taet.  You  express  an  opinion  with  no  proof.  It  is  im- 
possible for  you  to  give  any  such  proof.  You  can  go  all  through  the 
records  of  this  committee.  You  will  find  no  evidence  of  anybody's 
intention  to  punish  anybody.  The  whole  effort  is  a  protective  thing, 
to  prevent  the  things  which  had  brought  about  such  hard  times  in 
American  industry. 

Mr.  Herrmann.  If  the  people  of  this  country  had  not  become  fed 
up  with  this  law,  and  in  a  very  short  space  of  time,  and  expressed  them- 
selves accordingly  last  November,  in  due  time  the  process  in  the  en- 
forcement of  that  act  would  have  done  the  very  thing  that  I  have 
charged  here  tonight,  and  that  eight  or  more  million  w^orking  people 
in  this  country  have  charged  for  the  last  year  to  a  year  and  a  half. 

Senator  Taft.  Where  did  you  get  that  mandate  ? 

Mr.  Herrmann.  I  didn't  use  that  word.     You  used  it. 

Senator  Taft.  You  are  implying  that  the  election  was  a  repudia- 
tion of  the  Taft-Hartley  law,  and  I  want  to  know  on  what  basis  you 
make  that  statement. 

Mr.  Herrmann.  I  use  that  on  the  same  basis  that  politicians  used 
before  the  enactment  of  the  Taft-Hartley  Act,  that  they  had  a  man- 
date to  put  labor  in  its  place,  and  that  it  was  behind  the  8-ball. 
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Senator  Taft.  I  never  used  any  such  language. 

Mr.  Herrmann.  As  long  as  you  understand  me,  it  doesn't  make 
any  difference. 

Senator  Taft.  In  this  Congress,  32  Senators  were  elected  this  year. 
Of  those  Senators,  17  were  opposed  to  the  repeal  of  the  Taft-Hartley 
Act  and  only  14  were  in  favor  of  it,  I  do  not  know  about  the  thirty- 
second  man.  I  am  not  certain  about  him.  In  the  House  of  Kepre- 
sentatives  a  majority  of  the  present  House  is  made  up  of  men  who 
either  voted  to  override  the  President's  veto  or  favored  the  retention  of 
the  Taft-Hartley  Act  in  the  election.  How  can  you  get  a  mandate 
out  of  a  popular  vote  which  returns  to  office  the  majority  of  those  in 
favor  of  the  law  ? 

Mr.  Herrmann.  Senator,  you  are  a  little  premature.  We  have  not 
even  warmed  up  yet.  We  will  take  care  of  the  rest  of  those  boys  in 
the  next  election. 

Senator  Taft.  In  this  particular  election  you  attempted  to  take 
care  of  all  of  them,  with  the  result 

Mr.  Herrmann.  I  am  talking  about  Republicans  as  well  as  Demo- 
crats. 

Senator  Taft.  I  am  talking  about  everybody.  Republicans  and 
Democrats.  As  a  result  of  your  efforts,  the  majority  of  the  men 
elected  to  the  House  were  opposed  to  repeal  of  the  Taft-Hartley  law. 
Where  do  you  get  your  mandate?  That  is  what  I  want  to  know. 
Where  is  the  mandate  in  this  election  ? 

Mr.  Herrmann.  I  will  have  to  note  their  vote  when  this  bill  comes 
before  the  Congress;  then  I  can  talk  more  intelligently  with  you  as  to 
whether  you  are  right  or  wrong. 

Senator  Taft.  In  Ohio,  in  15  out  of  17  industrial  districts  Mr. 
Dewey  ran  better  than  he  did  against  Mr.  Roosevelt,  whereas  in  71 
out  of  73  rural  districts  he  ran  much  worse.  In  other  words,  he  gained 
about  150,000  votes  over  1944  in  the  industrial  districts  of  Ohio  and 
lost  about  150.000  in  the  country.  How  do  you  get  a  mandate  against 
the  Taft-Hartley  law  out  of  his  loss  in  the  State  of  Ohio  ? 

Mr.  Herrmann.  Senator,  let  us  not  cover  too  much  territory  at  one 
time. 

Senator  Taft.  You  made  this  general  charge  that  the  people  had 
voted  for  the  repeal  of  the  Taft-Hartley  law.  I  would  like  you  to 
support  it. 

Mr.  Herrmann.  If  you  permit  me,  I  would  like  to  phrase  my  answer 
to  you  in  my  own  language,,  in  my  own  way,  please.  In  my  own  part 
of  New  Jersey,  in  north  Jersey,  in  the  Tenth,  Eleventh,  and  Twelfth 
Districts  of  New  Jersey — and  I  am  not  going  to  try  to  cover  the  entire 
country  or  Ohio — the  boys  in  Ohio  tell  me  they  will  take  care  of 
things  over  there  pretty  well,  including  you,  in  the  next  election — but 
in  New  Jersey,  in  the  Tenth,  Eleventh,  and  Twelfth  Districts,  in 
which  I  live — in  that  area,  out  of  the  three  men  that  voted  for  the 
Taft-Hartley  Act,  we  defeated  two.  The  third  one  got  by  by  the 
skin  of  his  teeth  because  some  Wallace  woman  was  running  and  she 
got  enough  votes  to  cause  the  defeat  of  the  man  running  against  Bob 
Kean  in  the  Twelfth  District.  I  can  only  indicate  what  we  did  in 
that  neck  of  the  woods. 

Senator  Smith.  Will  the  Senator  yield  ? 
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Senator  Taft.  Yes. 

Senator  Smith.  Mr.  Herrmann,  I  would  like  to  discuss  with  you 
later  some  of  the  things  we  have  discussed  heretofore,  but  I  must  at 
this  point  call  your  attention  to  the  fact  that  my  colleague,  Bob  Hen- 
drickson,  ran  on  a  nonrepeal  of  the  Taft-Hartley  Act,  although  rec- 
ommending certain  amendments,  and  his  opponent  ran  distinctly  on 
repeal,  and  my  colleague  defeated  him  by  50,000  votes,  State-wide,  and 
the  Dewey  ticket  carried  about  80,000.  So  the  State  of  New  Jersey 
cannot  be  counted  in  the  repeal  of  the  Taft-Hartley  Act  column. 

Mr.  Herrmann.  I  quite  agree  with  the  Senator  from  New  Jersey; 
quite  agree.  If  we  are  going  to  have  a  forum  on  the  political  action, 
we  will  come  here  prepared  to  give  you  facts  and  figures,  and  some 
of  our  plans  for  the  future,  which  are  very  interesting.  However,  Mr. 
Chairman,  I  assume  that  we  came  here  to  discuss  this  very  critical 
piece  of  legislation. 

Senator  Taft.  You  opened  this  subject,  Mr.  Herrmann.  I  did  not 
open  it.     You  are  the  one  that  produced  this  mandate  theory. 

Senator  Pepper.  Mr.  Chairman,  before  we  get  away  from  it,  since 
we  were  talking  about  cases,  I  was  just  looking  through,  this  afternoon, 
the  final  vote  on  overriding  the  President's  veto,  or  sustaining  it,  on 
the  Taft-Hartley  bill.  I  notice  that  six  of  the  Senators  who  voted  to 
override  the  President's  veto  were  defeated  in  the  general  election,  and 
there  was  not  a  single  Senator  who  voted  to  sustain  the  President's 
veto  who  was  defeated  in  the  general  election.  For  whatever  it  may 
be  worth. 

Mr.  Herrmann.  Senator  Pepper,  I  did  not  want  to  go  too  deeply 
into  these  facts.  We  have  them  here.  I  will  be  very  glad  to  go  into 
them,  if  these  gentlemen  will  have  the  patience  to  do  so. 

Senator  Smith.  Mr.  Chairman. 

Senator  Humphrey.  Mr.  Chairman. 

The  Chairman.  Senator  Pepper  has  been  yielding. 

Senator  Pepper.  I  have  only  one  question  to  ask. 

I  notice  you  refer  to  the  fact  that  in  the  State  of  New  Jersey  there 
had  been  a  repeal  of  the  law  which  had  once  allowed  injunctions 
against  labor  in  labor  disputes. 

Mr.  Herrmann.  We  have  enacted  what  is  known  as  the  Injunction 
Procedure  Act,  curbing  the  power  of  the  court  of  chancery — as  that 
existed  before  our  new  constitution  was  enacted  a  year  ago — curbing 
the  court  of  chancery  in  the  issuing  of  injunctions  in  labor  disputes. 

Senator  Pepper.  So  it  may  be  that,  if  the  Senator  from  Ohio  says 
there  is  an  effective  authority  to  bring  these  suits  in  the  several  States, 
it  may  represent  the  considered  view  of  the  courts  or  the  legislatures 
of  both  of  these  States ;  and  it  is  not  desirable  public  policy  for  that 
right  to  be  emphasized  and  unqualifiedly  to  be  granted. 

Mr.  Herrmann.  The  practice  that  we  have  found  of  employers 
rushing  to  the  courts  for  injunctions  or  restraining  orders — temporary 
injunctions  at  first — was  simply  not  because  they  felt  they  had  a  chance 
in  equity;  they  simply  got  a  temporary  injunction,  returnable  in  2 
or  3  weeks  or  a  month.  They  simply  got  that  injunction,  and  some  of 
the  lawyers  admitted  to  me  personally,  stating  frankly  that  they  got 
them  because  they  wanted  to  restrain  the  union  from  doing  anythmg 
for  at  least  2  or  3  weeks  or  4  weeks,  when  they  knew  they  could  break 
that  union  and  lick  them  in  that  short  space  of  time. 
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Senator  Sjittii.  You  are  aware  tliat  the  Taft-Hartley  Act  does  not 
destroy  anything  of  that  kind,  except  in  the  national-paralysis  cases, 
where  the  President  only  can  call  upon  the  courts  for  injunctions  in 
those  particular  cases. 

Mr.  Herrmann.  You  are  wrong,  Senator. 

Senator  Smith.  There  is  no  power  today  for  any  employer,  any 
individual,  in  any  way,  shape,  or  manner,  to-  get  an  injunction  in  a 
suit.  We  should  not  confuse  the  record  by  bringing  back  the  pre- 
LaGuardia  age,  which  we  all  agree  was  unfortunate,  and  those  acts 
were  repealed,  as  you  know,  in  the  Hoover  administration.  The  Re- 
publican act  did  repeal  tliose  because  people  realized  tlie  use  of  in- 
junctions bj'  private  employers  was  an  unfair,  unwnse  thing.  The 
only  restoration  of  this  act,  if  you  read  it  carefully,  is  in  those  extreme 
cases  like  the  national-paralysis  cases,  where  the  President  had  no 
alternative.  We  have  been  discussing  for  2  or  3  days  whether  he 
should  have  that  poAver.  There  is  a  difference  of  opinion.  I  regret 
very  much  that  you  first  brought  up  objections  to  the  Taft-Hartley 
Act.  I  wish  you  had  just  said  you  wished  it  Avould  be  repealed,  and 
then  get  into  something  else.  You  and  I  believe  in  a  different  ap- 
proach to  the  labor-management  relation.  We  believe  it  should  be 
possible  to  work  out  the  ditl'erences  in  the  principles  of  labor  and 
management  which  makes  for  a  partnership  for  production  in  this 
country  and  not  a  continual  warfare.  That  is  what  you  have  in  your 
heart  and  what  I  want  to  see  brought  out  in  your  testimony. 

I  will  ask  you  if  you  did  not  have  something  to  do  v,  ith  the  setting 
up  of  what  we  call  in  New  Jersey  the  Institute,  at  Rutgers  College, 
where  every  year  we  have  management  and  labor  together  trying  to 
discuss  tliese  problems,  to  see  if  there  are  not  ways  of  approach, 
that  people  get  together  instead  of  constantly  opposing  each  other. 

Would  you  develop  that  thought?  Isn't  it  true  that  you  are  a 
member  of  the  New  Jersey  Assembly ;  that  you  did  have  something 
to  do  w^ith  that  legislation?  And  your  motive  for  doing  it — let  us 
get  a  little  of  that  picture  into  this  discussion  rather  than  the  con- 
troversial picture. 

Mr.  Herrmann.  Senator,  that  is  perfectly  fine  for  me,  because  I 
think  that  it  would  do  much  more  good  for  this  committee  for  us  to 
deal  with  the  procedure  in  trying  to  pour  oil  on  the  troubled  industrial 
waters,  so  to  speak,  rather  than  talk  about  warfare  whicii  does  no  one 
any  good  and  everj'body  gets  hurt  in  the  final  analysis. 

Senator  Smith.  I  want  to  go  on  record  myself  as  hoping  I  can 
disabuse  your  mind  from  the  fact  that  there  were  any  wrong  motives 
in  the  development  of  that  legislation.  I  was  here  all  the  way  through 
it,  and  I  cannot  say  too  much  for  the  integrity  and  good  faith  of  my 
colleagues  who  worked  on  that  legislation.  Whether  or  not  you  think 
we  made  a  mistake,  please  do  not.  impute  to  them  wrong  motives. 
Their  motives  were  to  try  to  find  a  way  to  settle  management-labor 
conditions.  I  do  want  you  to  speak  on  the  subject  that  I  know  you 
are  well-acquainted  with,  and  that  is  the  approach  to  better  relations 
between  management  and  labor. 

Mr.  Herrmann.  I  am  very  happy  to  agree  with  you,  and  I  am  very 
happy  to  say  that  the  motives  were  strictly  in  the  belief  that  they  were 
trying  to  do  something  good.    I  want  to  believe  that.    Some  of  the 
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things  that  have  happened  have  embittered  some  of  us,  as  I  tokl  this 
committee.    Naturally,  we  feel  pretty  strongly  about  these  matters. 

Senator  Smith.  The  situation  is  tense.  There  is  feeling  on  both 
sides.  If  I  ask  you  if  you  would  be  willing  to  repeal  the  Wagner  Act, 
what  would  you  say?  Many  of  my  friends  think  that  should  be  re- 
pealed, too,  and  start  from  scratch.  I  am  not  sure  it  would  be  wise  to 
repeal  the  Wagner  Act  and  the  Taft-Hartley  Act  and  everything — be- 
cause there  are  grave  feelings  on  both  sides — and  start  from  scratch  to 
see  if  we  could  get  better  labor  relations  than  we  have  today.  Would 
you  be  willing  to  repeal  the  Wagner  Act  ? 

Mr.  Herrmann.  The  Wagner  Act  came  into  existence  to  do  away 
with  such  inequities  as  the  "yellow  dog"  contracts  and  other  practices 
in  industry  that  belong  in  the  slave  state  and  not  in  a  free  country: 

Senator  Smith.  Let  us  not  get  to  arguing  again  or  we  will  get  off  on 
the  wrong  foot.  I  am  asking  if  you  would  repeal  all  the  legislation  on 
both  sides  and  start  from  a  position  where  we  could  talk  on  it. 

Mr.  Herrmann.  No.  The  reason  I  would  be  against  wiping  out  the 
Wagner  Act  entirely,  instead  of  wiping  out  the  Taft  Act  and  reenact- 
ing  the  Wagner  Act  and  then  amending  it  later,  or  simultaneously — 
it  does  not  make  any  difference  to  me,  amending  it  so  that  it  will  do  the 
things  we  want  to  do  in  this  very  complex  problem — the  reason  for  that 
is  this:  If  we  start  to  throw  everything  in  the  bucket  and  start  from 
scratch,  we  will  have  to  go  through  a  process  of  2  or  maybe  3  years  of 
tests  in  the  courts  as  to  the  constitutionality  of  the  new  act  and  various 
phases  of  it.  We  already  have  had  tested  in  the  courts  the  Wagner 
Act,  such  as  it  was  before  the  Taft-Hartley  Act  was  enacted  and  the 
Wagner  Act  shoved  aside.  We  already  know  enough  about  that  that 
we  know  it  will  stand  up  in  the  courts. 

Senator  Smith.  Just  a  minute,  Mr.  Herrmann.  My  question  is 
academic.  I  know  there  is  not  a  chance  to  repeal  all  this  legislation.  I 
was  asking  you  whether  your  spirit  in  the  approach  to  this  thing  would 
be  to  repeal  controversial  legislation  and  j)ut  on  the  books  legislation 
that  is  constructive,  all  the  way  through. 

Mr.  Herrmann.  The  position  that  I  take.  Senator,  is  this,  and  that 
will  answer  your  question  that  you  asked  awhile  ago  as  to  what,  if 
anything,  I  had  to  do  with  trying  to  bring  about  better  labor-manage- 
ment relations  in  our  State. 

Senator  Smith.  I  give  you  credit  for  it. 

Mr.  Herrmann.  My  answer  to  you  and  my  solution  to  it,  instead  of 
coercive  and  punitive  legislation,  my  position  has  been  in  the  State  of 
New  Jersey,  in  our  legislature,  and  I  believe  sliould  be  here,  that  this 
question  of  management  and  labor  relations  is  primarily  a  matter  of 
education,  a  matter  of  teachhig  our  people  how  to  live  together  with- 
out using  the  rules  of  the  jungle  in  this  day  and  age. 

I  do  not  think  that  you  can  pass  any  law  here  that  is  punitive  in  its 
nature,  affecting  the  delicate  problem  of  labor-management  relations, 
and  hope  to  be  successful  in  having  that  bring  about  friendly  relations 
between  employer  and  employee. 

Now,  in  the  State  of  New  Jersey,  the  approach  to  this  matter  is 
that  our  legislature  has  enacted  a  bill  that  I  had  the  honor  of  intro- 
ducing, whereby  we  set  up  an  Institute  of  Management  and  Labor 
Relations  at  Rutgers  University. 
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The  funds  were  appropriated  by  the  State.  It  is  controlled  and 
directed  by  a  board  of  trustees  composed  of  three  men  from  manage- 
ment, three  from  labor,  and  three  from  the  public.  I  have  the  privilege 
of  rei^resenting  labor  in  the  State.  As  one  man  of  the  three  labor 
men,  I  represent  the  AFL;  the  president  of  the  State  chamber  of  com- 
merce, Mr.  Glenn  Gardiner,  who  I  understand  testified  before  this 
committee,  represents  industry;  the  president  of  the  State  manufac- 
turers' association,  Henry  W.  Johnson,  the  head  of  a  steam-turbine 
company  in  New  Jersey. .  He  is  the  third  one.  And  then  there  is  Jack 
Williams,  the  head  of  the  Bamberger  Department  Store  in  Newark, 
the  third  management  man  on  there. 

Then  we  have  three  public  members  on  there.  We  have  a  very  fine 
gentleman  of  the  cloth  from  Princeton,  one  of  your  neighbors,  Senator, 
and  we  have  a  very  fine  lady  from  Essex  County,  and  we  have  an- 
other man  from  down  south  Jersey.  This  tripartite  group  meets  once 
a  month  at  Rutgers  University  and  directs  this  institute  which  reaches 
out  throughout  the  State,  with  extension  schools  going  into  the  shops 
and  into  the  union  meetings  and  to  the  Kiwanis  clubs  and  to  the 
churches  and  the  YMCA's  and  YWCA's,  teaching  our  people  some- 
thing about  amicable  relations  between  management  and  labor,  not 
only  to  management  and  labor  per  se,  but,  through  the  general  public, 
through  these  difl'erent  clubs  and  agencies,  teaching  them  something 
about  the  problem,  so  that  they  will  know  sometliing  about  the  prob- 
lem, so  that  they  will  know  something  else  besides  what  occasionally 
they  read  in  the  paper  or  in  propaganda,  grinding  the  ax  for  some 
Darticular  group. 

I  submit  to  you  gentlemen  that  that  is  one  approach  to  this  very, 
very  vexing  problem  that  has  plagued  us  for  several  years.  I  do  not 
say  it  is  the  ultimate.  But  it  is  a  matter  of  education.  I  would  like 
to  see  the  Federal  Government  put  some  money  into  that  type  of  legis- 
lation, into  that  type  of  education,  of  teaching  our  people  how  to 
live  amicably  together  in  this  the  last  outpost  of  democracy,  if  we  are 
going  to  save  it  for  the  ver}^  people,  the  very  people  that  have  instigated 
these  punitive  laws.  I  say  to  you  that  they  have  everything  to  lose  in 
this  day  and  age  when  we  look  across  and  see  what  is  happening  in 
other  countries. 

They  have  everything  to  lose,  and  yet  they  are  tempting  the  fates 
when  they  try  to  grind  down  the  working  people  of  this  country  with 
such  things  as  the  Taft-Hartley  Act  and  other  punitive  legislation. 

Senator  Smith.  Mr.  Herrman,  I  loved  the  first  part  of  your  dis- 
cussion, but  you  get  right  back  into  the  controversial  end  again,  and 
that  takes  a  little  of  the  edge  off  of  it  with  me,  because  I  said  to  you 
there  is  no  intent  to  grind  anybody  down. 

We  did  have  a  joint  congressional  committee  which  you  are  asking 
to  be  disposed  of  by  the  repeal  of  the  Taft-Hartley  Act. 

I  am  reading  from  page  28  of  the  Taft-Hartley  Act: 

Sec.  402.  The  committee  acting  as  a  whole  or  by  subcommittee,  shall  conduct 
a  thorough  study  and  investigation  of  the  entire  field  of  labor-management  re- 
lations, including  but  not  limited  to — 

(1)  The  means  by  which  i)ermaneut  friendly  cooperation  between  em- 
ployex-s  and  employees  and  stability  of  labor  relations  may  be  secured 
throughout  the  United  States ; 
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(li)  Tlie  means  by  v.-hich  the  individual  employee  may  achieve  a  greater 
productivity  and  higher  wages,  including  plans  for  guaranteed  ainiual 
wages,  incentive  profit-sharing  and  bonus  systems; 

(3)  The  internal  organization  and  adniinistralion  of  labor  unions,  with 
special  attention  to  the  impact  on  individuals  of  collective  agreements  re- 
quiring membership  in  unions  as  a  condition  of  employment ; 

(4)  The  labor  relations  policies  and  practices  of  employers  and  associa- 
tions of  employers : 

(5)  The  desirability  of  welfare  funds  for  the  benefit  of  employees  and 
their  relation  to  the  social- security  system; 

(6)  The  methods  and  procedures  for  best  carryng  out  the  collective-bar- 
gaining processes,  with  special  attention  to  the  etfects  of  industry-wide  or 
re;;'ional  bargaining  upon  the  national  economy ; 

(7)  The  administration  and  operation  of  existing  Federal  laws  relating  to 
labor  relations ;  and 

(8)  Such  other  problems  and  subjects  in  the  field  of  labor-management 
relations  as  the  committee  deems  appropriate. 

I  read  that,  Mr.  Herrmann,  because  that  was  the  approach  we  put 
into  tlie  closing  section  of  this  Taft-Hartley  Act  in  order  that  we  could 
follow  through  and  see  where  the  mistakes  are  being  made  in  the  appli- 
cation of  these  laws.  That  committee  has  been  functioning  and  that 
committee  has  recommended  a  good  many  changes  in  that  law  based  on 
its  investigation. 

It  seems  to  me,  from  what  you  have  talked  to  me  so  many  times  about, 
that  this  is  the  spirit  in  which  you  would  like  to  approach  the  labor- 
man;igemeiit  prol^lem.  Yet  you  liave  asked  for  the  repeal  of  the  law 
which  has  that  provision. 

Mr.  Herrmaxx.  Senator,  I  think  you  know  enough  about  me  to  know 
that  I  am  not  rabid  insofar  as  the  actions  of  the  Congress  and  some  of 
the  legislation  which  I  disapprove  of  are  concerned.  You  know  that  I 
am  probably  the  severest  critic  of  labor  movement  if  it  sins  at  times. 
And  I  frankly  express  my  opinions  editorially  in  my  publication,  some- 
times getting  into  controversy  and  difficulties  with  my  own  people. 

I  say  to  you,  and  I  vrant  you  to  believe  me,  that  1  am  sincere  in  it. 
and  I  think  I  am  expressing  the  overwhelming  opinioii  of  our  people  in 
the  labor  movement,  that  this  act  was  written,  even  as  you  say — and 
I  vcant  to  believe  you  and  I  do  believe  you — without  venom  in  the  hearts 
of  the  men  tliat  wrote  it.  They  put  so  many  things  into  that  basket, 
they  put  so  man}^  things  in  it  that  even  a  Philadelphia  lawyer  has  diffi- 
cult}' in  deciphering,  and  dissecting  that  law,  and  making  sense  out 
of  it. 

I  do  not  think  I  am  quoting  vei'batim  the  Senator  from  Oregon,  but 
1  think  he  said  something  to  that  effect  on  a  platform  at  one  meeting 
that  1  attended. 

Senator  Morse.  I  have  severely  criticized  the  law  on  man}'  occasions. 

Mr.  Herrmann.  You  are  quite  right. 

So  the  thing  is,  if  you  have  a  specific  ill  that  you  want  to  cure,  if  a 
man  has  fever  and  you  prescribe  quinine  for  him  to  cure  that  fever,  I 
say  that  is  fine,  that  makes  common  sense  so  that  we  people  in  the  ranks 
of  oi'ganized  labor  can  understand  readily. 

But  when  you  try  to  cure  all  of  the  ills  by  am]:>utation.  I  say  to  you 
that  we  are  a  little  suspicious  as  to  the  motives  of  such  a  law. 

Senator  Smith.  I  just  want  to  state  my  conviction  that  your  sus- 
picious are  really  tmfounded.    That  is  for  the  record. 

Tliat  is  all  I  have.  Mr.  Chairman. 

85905—49 — pt.  2 — —11 
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The  Chairman.  Senator  Humphrey  ? 

Senator  Humphrey.  I  do  not  want  to  make  any  great  observation 
but  I  was  tremendously  interested  in  tlie  argument  that  preceded 
this  most  recent  discussion  between  Senator  Smitli  and  Mr.  Herrmann 
about  mandates,  because  we  have  kicked  that  around  here  before.  I 
just  want  to  get  something  clear  in  the  record  because  there  seems 
to  be  some  doubt. 

Harry  Truman  was  elected  President  of  the  United  States.  I  some- 
times think  we  have  lost  track  of  that  here.  And  the  Democratic 
platform  on  which  he  was  elected  did  call  for  the  outright  repeal  of  the 
Taft-Hartley  Act. 

Secondl}^,  it  called  for  a  body  of  law  that  would  guarantee  just  and 
harmonious  labor  relations.  Now  you  can  interpret  that  as  you 
wish.     That  is  the  purpose  of  the  Thomas  bill. 

I  might  also  add  that  in  every  single  contest  of  any  significance — 
and  I  gather  they  were  all  of  significance — there  were  certain  key  is- 
sues that  were  discussed.  I  can  only  speak  with  some  information 
about  my  own  particular  State,  and  if  anybody  does  not  think  that 
the  Taft-Hartley  Act  was  not  an  issue  in  Minnesota  then  he  was  not 
there  in  the  election.  And  there  were  two  issues  apparently  in  my 
campaign,  and  they  were  supposed  to  be  Taft-Hartley  and  OPA. 

That  is  what  the  opposition  said.  I  have  no  intention  of  restoring 
OPA,  no  intention  of  being  a  part  of  maintaining  Taft-Hartley.  The 
people  of  our  State  spoke  for  Mr.  Truman  on  the  basis  of  190,000 
votes  majority.  Taft-Hartley  was  an  issue.  I  will  not  speak  about 
the  other  majorities  that  existed. 

It  is  perfectly  true  that  this  Congress,  the  Democratic  elements 
of  this  Congress  who  were  elected,  came  in  here  with  a  clear-cut  vote, 
and  believe  me,  they  were  a  part  of  a  platform,  they  were  attached  to  a 
platform  that  was  clear  and  concise. 

Senator  Pepper.  Senator,  will  you  yield  at  that  point  ? 
Is  it  not  a  fact  that  your  opponent  was  an  outspoken  advocate  and 
supporter,  in  general,  of  the  Taft-Hartley  law  and  was  chairman  of 
the  Management-Labor  Committee  that  wrote  the  majority  report  that 
lias  been  referred  to  here? 

Senator  Humphrey.  Yes ;  that  is  true.  I  did  not  intend  to  go  over 
my  own  election  again,  but  it  was  a  bit  of  an  issue,  may  I  say.  All  I 
wanted  to  say  is  that  every  once  in  a  while  I  have  a  feeling  that  we 
sort  of  forgot  that  this  was  an  issue. 

I  make  it  quite  clear  that  Mr.  Truman's  opponent  made  it  an  issue; 
he  was  for  its  maintenance. 

Senator  Pepper.  And  amendments. 

Senator  Humphrey.  That  is  right.  And  I  would  like  to  point  out 
that  the  Governor  of  our  State,  a  Republican  who  was  one  of  the 
lucky  ones  that  came  through,  in  a  speech  before  the  Conference  of 
Governors  at  Salt  Lake  City,  Utah,  a  few  months  after  the  passage 
of  the  Taft-Hartley  Act,  severely  rapped  the  law,  criticized  the  law, 
and  he  came  through  with  a  very  limited  majority.  But  he  was  elected. 
I  think  possibly  one  of  the  reasons  he  was  elected  was  that  the 
American  Federation  of  Labor  of  our  State  did  not  endorse  his  op- 
ponent because  of  the  fact  that  he  had  been  at  least  somewhat  critical 
of  the  Taft-Hartley  Act. 
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If  anybody  thinks  in  this  gatheiin«r  that  Taft-Hartley  was  not  an 
issue  in  t]»e  canii)aic:n  tlien  I  think  he  must  liave  somehow  or  other 
had  a  Rip  Van  Winkle  experience  and  "one  to  sleep. 

That  does  not  mean  to  me  that  this  is  a  mandate.  I  think  it  is  ridicu- 
lous to  say  we  have  mandates  here  on  any  one  of  these  things.  It  took 
all  kinds  of  people  to  win  the  election.  Let  us  make  quite  sure  for 
the  record  who  won.  That  is  all  I  want  to  get  clear.  Sometimes  I  am 
doubtful  about  this. 

Senator  SMrrii.  It  is  clear.  I  want  to  make  it  clear  also  that  there 
AA'ei-e  some  States  like  my  own  Avheie  the  issue  was  distinct.  One 
])arty  said  he  was  for  the  repeal  and  the  other  was  not.  And  the 
fellow  who  was  not  for  repeal  won.    That  is  the  decision  in  my  State. 

Senator  HuMPiiKf:Y.  The  only  way  I  can  justify  my  argument 
then — and  I  think  it  is  a  very  poor  argument,  I  am  going  to  quit 
belaboring  it — is  that  there  seem  to  be  two  men — four  men  by  the 
way — contending  for  office.  Two  of  those  men  were  for  the  repeal  of 
tlie  Taft-Hartley  Act,  and  this  is  the  first  time  that  I  have  ever  grouped 
i\Ir.  Truman  with  Mr.  Wallace  in  the  most  recent  election,  but  it  is. 
apparently  quite  clear  to  me  from  the  speeches  that  I  heard  the  Presi- 
dent of  tlie  United  States  give  an.d  the  speeches  that  I  heard  his  dis- 
(inguislied  o]3ponent  give,  that  there  was  a  clear-cut  difference  of 
opinion. 

Xow,  let  us  make  it  quite  clear:  I  have  read  in  papers  where  some- 
liody  said  tha.t  labor  played  a  very  fundamental  part  in  liis  election. 
Unions  have  about  15,0*)().()0()  members.  I  would  say  that  v.ith  their 
families  that  would  total  up  to  around  30,000,000  or  so  eligible  voters 
in  this  coimtry.  And  it  would  appear  to  me  that  they  had  something 
to  do  Avith  the  election  coming  out  as  it  did.  Just  as  a  matter  of 
record — because  once  in  a  while  wlien  I  read  the  papers  and  hear  these 
arguinents  I  just  figure  the  President  might  sometime  wake  up  and 
fiiid  out  that  he  did  not  win  the  election — I  think  we  should  give  him 
reassurances  in  meetings  lik  ethis  that  he  did. 

Mr.  Heermanx.  Mr.  Chairman,  may  I  address  myself  to  the  Republi- 
can members  of  this  committee  and  say  this:  the  question  was  raised 
as  to  why  the  State  of  Xew  Jersey  went  for  Dewey  and  elected  Bob 
Hendrickson — incidentally,  whom  I  supported — when  I  claim  tliat 
oui-  people  in  Xew  Jersey  do  not  like  the  Taft-Hartley  Act.  There 
Avere  two  reasons.  One  of  them  was  that  the  gentleman  that  ran 
against  Bob  Hendrickson  first  said  that  he  was  against  the  Taft- 
Hartley  Act  and  then  he  said  he  was  for  it,  with  amendments,  and  then 
he  came  back  and  said  he  was  against  it  again.  That  was  the  first 
reason.  He  could  not  make  up  his  mind  fast  enough  just  where  he 
fitted. 

Tlie  second  reason  was  that  in  New  Jersey  every  bit  of  labor  legis- 
lation since  the  days  of  Woodrow  Wilson  has  been  enacted  by  a 
Republican  legislature.  That  is  a  very  vital  reason,  because  our  peo- 
ple have  been  treated  fairly. 

Senator  Smith.  I  am  glad  you  brought  that  out.  I  meant  to  ask 
you  that  question. 

Mr.  Herrmanx.  I  am  saying  that  because  I  am  not  making  a  partisan 
proposition  liere.  I  am  saying  to  you  that  I  as  one  Republican  of  the 
State  of  Xew  Jersev  and  a  member  of  the  legislature  have  been  embar- 
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rassecl  because  of  tlie  action  of  tlie  CongTess  in  tlie  Taft-Hartle}' 
matter. 

No  matter  wliat  anybody  saj's,  there  are  those  of  ns  in  New  Jersey 
who  resent  this  type  of  legishition  that  will  lick  the  Republican  Party 
not  only  in  the  other  States  but  in  our  State.  We  are  selfish  about 
that,  and  we  say  to  you  in  all  sincerity,  as  Republicans,  that  type  of 
legislation  that  caters  to  the  top  dog  certainly  is  not  conducive  to 
bringing  people  to  our  party. 

Mr.  Chairman,  I  am  sorry  that  I  spoke  in  a  partisan  way  to  my 
Republican  colleagues  on  this  committee. 

The  Chairman.  I  think  partisanship  has  been  mentioned  before. 

Mr.  Herrmann.  I  think  it  has.  But  I  wanted  to  bring  that  point 
out. 

Gentlemen,  this  is  not  just  the  law  that  affects  the  organized  work- 
ers; it  hits  the  unorganized  workers  more  than  the  organized 
workers.  It  is  the  organized  worker  that  sets  the  pace  as  far  as  wages, 
conditions,  and  hours  are  concerned.  They  set  the  ])ace  and  the  pat- 
tern for  the  rest  of  the  millions  of  unorganized  people  that  are  simply 
inarticulate  insofar  as  getting  anywhere  in  industry. 

Senator  Morse.  Mr.  Heri'mann,  did  Mr.  Hendrickson  in  the  cam- 
paign take  the  position  that  he  favored  the  Taft-Hartley  law  without 
change  or  did  he  favor  any  changes  in  the  Taft-Hartley  law? 

Mr.  PIerrmann.  Bob  Hendrickson  said  very  plainly  that  he  is  in 
favor  of  modifying  the  Taft-Hartley  Act  in  every  respect  possible  to 
make  it  fit  our  industrial  necessities. 

Senator  Taft.  I  agreed  with  him  ;  I  mean  I  agreed  with  the  amend- 
ment that  he  proposed  and  said  he  was  for,  and  that  we  are  now 
proposing. 

Mr.  Herrmann.  That  is  a  perfectly  fair  statement. 

Senator  Morse.  Mr.  Herrmann,  would  you  say  it  is  a  fair  inference, 
from  3^our  New  Jersey  campaign,  on  the  basis  of  the  Republican  repu- 
tation in  the  campaign,  that  if  the  Republicans  were  elected  tlie  Taft- 
Hartley  law  would  be  modified? 

Mr.  Herrmann.  In  certain  districts  they  believed  that  if  certain 
Republican  members  of  Congress  were  elected  there  would  be  some 
modification,  yes.  In  other  districts  we  were  not  so  certain  about  the 
gentlemen,  and  those  gentlemen  did  not  come  back. 

Senator  Morse.  Because  by  voting  for  ^Ir.  Hendrickson  it  v.ou.ld  be 
a  vote  for  modification  of  the  Taft-Hartley  law  ? 

Mr.  Herrmann.  Mr.  Hendrickson  pledged,  himself,  a  modification 
of  the  Taft-Hartley  Act. 

Senatcn-  Morse.  Did  you  feel,  when  you  voted  for  him.  that  you 
were  voting  for  a  man,  as  I  believe  j'ou  did,  who  would  vote  for  such 
changes  in  the  Taft-Hartley  law  as  in  his  opinion  would  be  sup- 
ported by  the  facts  coming  out  of  such  a  heariiig,  and  from  debate  in 
the  Senate? 

Mr.  Herrmann.  It  was  my  opinion,  on  the  statements  of  Mr.  Hen- 
drickson, that  he  would  be  guided  by  the  sentiment  of  his  constituents 
in  the  State  of  New  Jersey. 

Senator  Taft.  We  are  all  entitled  to  that. 

Mr.  Herrmann.  Mr.  Chairman,  may  I  have  tlu>  courtesv  of  this 
committee  ? 

The  Chairman.  Proceed. 
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j\Ii'.  Herrmann.  The  gentleman  from  Ohio  has  a  very  keen  sense  of 
humor  that  escapes  me  at  the  moment. 

Senator  Taft.  You  threatened  me,  so  I  suppose  it  is  all  square  now. 

Mr.  Herrmann.  I  come  from  the  tj^'pographical  union.  We  have  no 
love  for  you. 

Senator  Donnell.  Mr.  Herrmann,  in  your  statement  you  say  that 
you  have  been  serving-  as  secretary-treasurer  of  the  International 
Labor  Press  of  America,  which  comprises  all  of  the  publications  of 
the  American  Federation  of  Labor  affiliates 

How  many  are  there  of  those  publications,  approximately? 

Mr.  Herrmann.  We  do  not  have  them  all.  We  have  220  publica- 
tions in  our  organization. 

Senator  Donnell.  Two  hundred  and  twenty  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  I  was  quoting  from  your  statement.  You  say  the 
International  Labor  Press  comprises  all  of  the  publications  of  the 
AFL  affiliates.    Is  that  a  mistake  ? 

Mr.  Herrmann.  That  is  a  mistake.  There  are  some  of  them  that 
we  have  expelled  for  various  reasons.    Other  ones  do  not  care  to  join. 

Senator  Donnell.  It  should  be,  then,  that  the  International  Labor 
Press  of  America  comprises  approximately  220  of  the  publications  of 
the  American  Federation  of  Labor ;  is  that  right  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  You  spoke,  as  I  understood  it,  a  little  while  ago, 
to  the  effect  that  ycni  express  your  opinion  in  your  publications;  is 
that  right? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  Do  you  write  editorially  for  all  these  220  papers  ? 

Mr.  Herrmann.  I  do  not.  We  do  not  dictate  the  editorial  policy  of 
those  papers. 

Senator  Donnell.  I  beg  your  pardon  ? 

Mr.  Herrmann.  We  do  not  dictate  the  editorial  policies  of  those 
papers. 

Senator  Donnell.  What  publication  or  publications  are  there  that 
you  write  for  and  express  your  opinion  in  ? 

Mr.  Herrmann.  The  New  Jersey  Labor  Herald,  the  State  of  New 
Jersey  paper. 

Senator  Donnell.  Is  that  the  only  one  that  you  write  for  ? 

Mr.  Herrmann.  That  is  the  only  one  that  I  write  for  regularly. 
Other  times  I  sjaidicate  some  of  the  articles  and  editorials  and  feature 
stories  to  the  other  publications,  and  if  they  care  to  print  them  and 
agree  with  them,  they  print  them ;  otherwise  they  do  not. 

Senator  Donnell.  So  that  at  times  your  articles  appear  in  as  many 
as  220  publications  of  the  American  Federation  of  Labor? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  Is  that  right  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  Mr.  Herrmann,  you  also  are  familiar  with  many 
of  i\\e  |)riblicuti<ins  (f  otlur  gv-di  laljor  organizations  of  the  CIO,  are 
you  not '. 

Mr.  Herrmann.  I  certainly  am. 

Senator  Donnell.  And  they  have  about  how  many  publications,  if 
you  know  ? 

Mr.  Herrmann.  About  half  as  many. 
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Senator  Donnell.  About  110  in  the  United  States  ? 

Mr.  Herrmann.  About  half  as  many. 

Senator  Donnell,  That  would  be  about  110? 

Mr.  Herrmann.  Presumably ;  about  90  or  95, 1  think. 

Senator  Donnell,  In  the  United  States? 

Mr.  Herrmann.  Yes,  sir. 

Senator  Donnell.  You  spoke  about  the  creation,  as  you  said,  by 
the  Taft-Hartley  Act,  of  hatred  between  labor  and  capital,  or  labor 
and  management.    Do  you  remember  your  testimony  along  that  line  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  I  want  to  ask  you.  Mr.  Herrmann,  whether  or 
not  you  have  observed,  in  any  of  these  approximately  315  publica- 
tions— 220  of  the  AFL  and  95  of  the  CIO — have  you  observed,  from 
time  to  time,  any  such  terms  as  '"slave  labor  act,"  as  applied  to  the 
Taft-Hartley  bill? 

Mr.  Herrmann.  I  have. 

Senator  Donnell.  Have  you  observed  that  very  frequentl}'^  in  those 
publications  ? 

Mr,  Herrmann.  I  have. 

Senator  Donnell.  Have  3^ou  ever  used  that  term  yourself  ? 

Mr.  Herrmann.  I  have. 

Senator  Donnell.  Have  you  observed  any  cartoons  in  any  of  these 
315  publications  showing  labor  shackled  and  enslaved  under  the  Taft- 
Hartley  Act  ?    Have  you  seen  those  ? 

Mr.  Herrmann.  I  have  seen  them ;  yes. 

Senator  Donnell.  And  you  have  seen  a  good  many  of  them,  have 
you? 

Mr,  Herrmann.  Yes,  sir. 

Senator  Donnell.  May  I  ask  you,  Mr.  Herrmann :  Do  you  think 
that  those  articles  appearing  in  these  315  publications,  in  round  num- 
bers, and  those  cartoons,  referring  to  the  Taft-Hartley  Act  as  a  slave- 
labor  act,  have  contributed  to  any  extent  to  this  creation  of  the  hatred 
to  which  you  refer  ? 

Mr.  Herrmann.  They  crystallized  what  was  in  the  minds  of  the 
people  who  read  those  papers  and  represented  their  organizations. 

Senator  Donnell.  That  is,  they  crystallized  them  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  That  is,  they  set  down  in  type  the  name  "slave 
labor"  and  set  down  in  cartoons  the  picture  of  chains  and  slaves  and 
oppressive  burdens ;  that  is  what  it  did,  did  it  not  ? 

Mr.  Herrmann.  May  I  answer  you 

Senator  Donnell.  Is  that  what  is  in  the  publications  ? 

Mr.  Herrmann.  I  am  not  going  to  answer  "Yes"  or  "Xo";  I  am 
going  to  answer  you  as  clearly  as  I  possibly  can. 

Senator  Donnell.  Go  ahead. 

Mr.  Herrmann.  The  labor  press,  such  as  the  New  Jersey  Labor 
Herald  that  I  am  the  editor  of,  and  these  other  publications,  have  taken 
their  cue  from  the  actions  of  individual  labor  unions  and  State  organ- 
izations of  labor,  as  well  as  national  organizations  of  labor,  in  meetings, 
State  conferences  and  national  conventions,  by  the  passage  of  resolu- 
tions condemning  this  act  as  being  inimical  to  the  best  interests  of  the 
working  people  of  this  country.  We  take  our  cue  from  that  and  try 
to  express  the  sentiment  of  the  rank  and  file  of  our  people. 
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Senator  Donnell.  Have  you  heard  campaign  speakers  speak  in 
New  Jersey  and  term  the  Taft-Hartley  Act  a  "slave-labor  act"  ? 
Mr.  Herrmann.  Xaturally, 

Senator  Donnell.  Have  you  read  in  the  press  about  national  cam- 
paigners, during  the  campaign,  going  over  this  country  and  calling 
the  Taft-Hartley  Act  a  slave-labor  act? 
Mr.  Herrmann.  I  think  I  have. 

Senator  Donnell.  Do  you  think  any  of  those  speeches  of  these  politi- 
cal campaigners,  attacking  the  Taft-Hartley  Act  as  a  slave-labor  act, 
had  anything  to  do  witli  creating  this  hatred  that  you  speak  of? 

Mr.  Herrmann.  Senator,  let  me  point  out  to  you  that  it  is  the  waves 
that  make  the  whitecaps  and  not  the  whitecaps  the  waves. 

Senator  Donnell.  What  I  asked  you  is  not  about  the  ocean  or  any- 
thing of  that  sort.  I  wanted  to  know  whether  or  not  you  think  that  the 
speeches  of  the  campaign  orators  who  travel  all  over  the  country  and 
all  over  the  States  had  anything  to  do  with  tlie  creation  of  a  feeling  or 
the  accentuation  of  the  feeling  that  the  Taft-Hartley  Act  is  a  slave- 
labor  act. 

Mr.  Herrmann.  No  ;  I  would  not  say  that  they  necessarily  created 
that  feeling  of  hatred ;  I  say  to  you  that  they  called  to  the  attention  of 
the  general  j^ublic,  that  great  general  public,  that  this  was  a  slave-labor 
act,  and  that  labor — the  rank  and  file  of  organized  labor,  which  is  the 
only  articulate  part  of  labor — that  that  great  part  of  the  American 
people  resented  this  so-called  slave  law  and  called  it  to  the  attention  of 
the  general  public,  so  that  at  the  proper  time  and  place  they  could 
register  their  opposition  to  that  type  of  legislation. 

Senator  Donnell.  You  are  the  secretary  and  treasurer  of  all  these 
220  publications? 

Mr.  Herrmann,  That  is  right. 

Senator  Donnell.  Did  you  use  this  term  "slave  labor"  in  your  publi- 
cation quite  frequently— ="slave  labor  act"? 

Mr.  Herrmann.  I  do  not  think  I  used  it  too  often.  It  became 
monotonous,  after  I  read  it  and  heard  people.  Occasionally  we  used 
it,  yes. 

Senator  Donnell.  Mr.  Herrmann,  you  say  the  Wagner  Act  when 
reenacted  should  provide  for  the  observance  of  the  sanctity  of  contracts 
by  both  labor  and  industry.  What  is  the  meaning  of  the  word  "sanc- 
tity" as  you  there  used  the  term  ? 

Mr.  Herrmann.  I  was  induced  to  use  that  term,  I  believe,  instinct- 
ively, because  we  members  of  the  typographical  union  take  such  great 
pride  in  living  up  to  our  contracts  as  to  the  letter  and  the  spirit. 

Senator  Donnell.  I  wanted  to  know  really  what  you  mean  by  the 
word  "sanctity."     What  is  your  meaning  there? 

Mr.  Herrmann.  I  mean  that  when  you  sign  a  contract  you  shoidd 
live  up  to  it,  and  to  the  letter  and  spirit  of  that  contract. 

Senator  Donnell.  Wlien  you  say  that  the  Wagner  Act,  when  reen- 
acted, should  provide  for  the  observance  of  the  sanctity  of  the  contract, 
you  mean  that  both  parties  should  observe  it.  and  carry  it  out  in  full? 
Mr.  Herrmann.  Naturally ;  I  said  that  before. 

Senator  Donnell.  Suppose  management  failed  to  live  up  to  its 
contract — one  of  your  unions  had  signed  a  contract  with  management 
and  management  had  just  ruthlessly  broken  that  contract — do  you  not 
feel  that  it  would  be  fair  that  your  members  or  your  union  should 
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have  the  right  to  sue  the  management,  sue  the  company,  in  order  to 
obtain  damages  for  that  wrongful  breach  of  contract? 

Mr.  Herrmann.  Senator,  I  do  not  believe  we  should.  I  will  tell  you 
what  I  believe.  I  am  not  going  to  try  to  spell  out  for  this  committee 
of  experienced  legislators  what  they  should  do  in  this  matter.  I  will 
just  give  you  an  offhand  opinion. 

Senator  Donnell.  All  right. 

Mr.  Herrmann.  I  believe  that  if  the  proper  machinery  were  set  up 
by  this  committee  and  enacted  by  the  Congress,  whereby  any  employer 
that  violates  a  contract  is  cited  with  scorn  and  denounced  as  a  citizen 
unworthy  of  the  respect  of  his  fellows,  it  would  have  a  great  effect. 

Senator  Donnell.  Who  would  you  have  pronounce  that  denuncia- 
tion. 

Mr.  Herrmann.  Let  your  committee  decide  that.  Do  you  want  me 
to  pick  them  ? 

Senator  Donnell.  That  would  keep  our  committee  pretty  busy  if 
we  had  to  make  denunciations.  But  what  official  ?  Would  you  have 
some  public  official  give  forth  every  once  in  a  while  a  denunciation 
and  say  that  the  XYZ  company  is  unworthy  of  confidence  from  now 
on  ?     Would  you  do  that  ? 

Mr.  Herrmann.  Senator,  do  you  expect  me  to  set  up  the  legal 
machinery  for  you  for  that  purpose  ? 

Senator  Donnell.  I  Avondered  what  machinery  you  had  in  mind. 

Mr.  Herrmann.  I  had  in  mind  some  board,  set  up  by  the  Congress, 
through  legal  process,  a  board  for  reviewing  these  violations  of  these 
contracts,  and  denouncing  tlie  people  that  had  violated  them. 

Senator  Donnell.  Whether  it  be  labor  or  capital  ? 

Mr.  Herrmann.  That  is  right. 

So  that  when  they  go  to  sign  another  contract  nobodj^  will  believe 
them. 

Senator  Donnell.  Let  me  ask  you  one  other  question.  You  have 
told  us,  and  I  am  glad  it  is  a  fact,  that  you  are  not  a  lawyer,  because 
we  like  to  have  the  opinions  of  many  other  people,  other  than  lawyers. 

I  would  like  to  know  what  your  understanding  is  now  as  a  layman, 
and  as  a  man  who  writes  for  220  publications  of  the  American  Federa- 
tion of  Labor,  and  as  the  secretary-treasurer  of  that  organization.  I 
would  like  to  know  what  your  understanding  is  in  this  event.  Sup- 
pose that  this  bill  that  is  now  before  this  committee  were  passed  and 
became  law,  and  that  it  did  not  have  anything  in  it  giving  anybody 
the  right  to  file  an  injunction  suit  to  prevent  a  strike  which  threatened 
a  national  emergency.    Here  is  the  question : 

I  want  to  know  whether  you  as  a  la3anan  think  that  there  will  still 
be  in  the  President  of  the  United  States  the  power  to  file  a  successful 
injunction  suit  against  employeees,  or  do  you  think  that  he  will  not 
have  that  power  ? 

Mr.  Herrmann.  Senator,  I  believe  that  the  President  of  these  United 
States  could  use  sufficient  moral  suasion  to  bring  these  labor  leaders 
and  their  organizations  to  act  with  reason  and  with  consideration  for 
the  general  public. 

Senator  Donnell.  I  am  going  to  mention  one  man's  name.  I  think 
it  is  proper  and  I  am  going  to  do  it. 

Take  a  man  like  Mr.  John  L.  Lewis.  I  am  not  attacking  him  from 
any  standpoint  of  what  he  thinks  is  right.    I  assume  that  he  does  what 
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he  does  think  is  right.  Do  you  think  that  in  a  situation  in  which  John 
L.  Lewis  would  intend  to  call  a  strike  of  the  entire  coal  industry  in 
order  to  increase  the  wages  of  his  employees  that  the  request  of  the 
President  of  the  United  States  to  "keep  on  working,  boys,"  or  "if  you 
have  stopped  work,  go  back  to  work,"  would  cause  John  L.  Lewis  to 
retract  what  he  had  done  and  to  start  those  boys  back  to  work  again 
or  make  them  continue  work  if  they  had  not  stopped  ? 

Mr.  Herrmann.  John  L.  Lewis  in  my  estimation  is  a  very  fine 
upstanding  American. 

Senator  Donnell.  I  am  not  criticizing  him  at  all. 

Mr.  Herrmaxn.  I  have  not  finished.    If  you  will  permit  me. 

Senator  Donnell.  I  beg  your  pardon. 

Mr.  Herrmann.  I  am  sorry. 

John  L.  Lewis  is  a  very  fine  union  official,  a  great  leader  of  labor. 
He  has  done  more  for  those  poor  devils  going  down  into  the  mines  to 
dig  our  coal  than  any  other  individual  in  this  country. 

I  believe  that  Mr.  Lewis  or  his  representatives  will  be  before  this 
committee,  I  say  to  you  in  all  sincerity,  the  man  to  ask  that  of  is  John 
L.  Lewis,  and  not  me. 

Senator  Donnell.  I  have  not  yet  found  out  just  what  you  mean 
in  your  answer.  I  want  to  know  this :  Do  you  think  that  after  this 
law  is  passed,  this  Thomas  bill,  with  nothing  in  there  granting  the 
right  to  anybody  to  file  an  injunction  suit  or  secure  an  injunction,  that 
the  power  to  secure  an  injunction  will  still  reside  in  the  President  of 
the  United  States  so  that  he  can  walk  into  court  and  file  an  injunction 
suit  to  restrain  a  strike  which  threatens  to  become  a  national  menace, 
and  secure  an  injunction  ?    Is  that  your  opinion  or  not '' 

Mr.  Herrmann.  Senator,  I  have  been  in  this  room  since  yesterday 
morning,  and  I  have  heard  you  attempt  to  get  into  the  record  a  satis- 
factory answer  from  this  standpoint  to  your  question. 

I  would  say  it  is  my  opinion,  as  one  humble  citizen  of  this  country, 
that  the  President  of  these  United  States,  today,  and  for  the  past  100 
years,  particularly  since  the  industrialization  of  our  Nation — they 
have  had  the  power,  they  have  used  it  in  every  emergency — and  I 
believe  that  the  President  of  these  United  States  today,  whether  a 
Republican  or  Democrat  will  still  use  it  successfully  in  preventing 
great  injury  to  the  general  public  of  our  country. 

Senator  Donnell.  You  have  been  here,  you  say,  a  day  and  a  half? 

Mr.  Herrmann.  Since  yesterday  morning. 

Senator  Donnell.  Then  you  were  here  when  ]Mr.  Goldberg,  the 
general  counsel  of  the  CIO,  testified  last  night. 

Mr.  Herrmann.  I  am  sorry.  Last  night  I  attended  a  banquet  for 
the  New  Jersey  delegation. 

Senator  Donnell.  With  Senator  Smith  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Donnell.  That  is  where  you  and  the  Senator  were  last 
night  ? 

Mr.  Herrmann.  That  is  right.     I  am  sorry. 

Senator  Donnell.  And  you  do  know,  however — I  think  I  am  quo- 
ting Mr.  Goldberg's  testimony  in  substance  correctly — that  he  does 
not  think  that  the  President  has  any  such — ■ — • 

Mr.  Herrmann.  Senator,  I  do  not  want  to  prolong  the  question,  be- 
cause I  am  going  to  give  you  a  very  short  answer.    I  am  going  to  apolo- 
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gize  for  having;  to  do  so.  Mr.  Goldberg-  represents  the  CIO.  I  happen 
to  be  connected  with  the  AFL.  I  wonkl  rather  not  comment  on  what 
the  gentlemen  from  the  CIO  said.    It  is  not  ethical. 

Senator  Donnell.  I  respect  yonr  ethics  very  highly.  Mr.  Herrmann. 
I  am  glad  you  expressed  them. 

Now,  Mr.  Herrmann,  who  is  the  general  counsel  of  the  American 
Federation  of  Labor  since  Mr.  Padway's  death  ? 

Mr.  Herrmann.  Mr.  Woll,  Albert  Woll. 

Senator  Donnell.  Is  he  related  to  Matthew  Woll  ? 

Mr.  Herrmann.  He  is  the  son  of  Mr.  Matthew  Woll. 

Senator  Donnell.  That  is  all. 

Senator  Hujiphrey.  I  just  wanted  to  read  into  the  record,  because 
I  think  it  is  very  pertinent  to  something  we  had  just  a  moment  ago  in 
leference  to  Senator  Donnell's  questions  to  the  witness  on  these 
charges  of  slave  labor  and  so  on,  Avhich  surely  has  been  cast  ai'ound 
a  great  deal  in  some  of  the  literature  which  pertains  to  the  Taft-Hart- 
ley Act. 

I  quote  from  a  statement.  I  hope  this  is  ethical.  The  word  "ethics" 
was  brought  up  here.  I  am  a  newcomer  here,  and  Senator  Aiken  will 
have  to  permit  me  to  use  his  words. 

I  quote  from  the  Congressional  Recoi'd  of  May  12,  1947,  page  1499. 
Senator  Aiken  described  the  extent  and  the  intensity  of  the  propaganda 
drive  on  the  floor  of  the  Senate  as  follows  [reading]  : 

It  is  a  wonder  that  the  Members  of  the  Senate  can  hold  their  tempers  and  vote 
on  the  bill — 

speaking  of  the  Taft-Hartley  bill — 

according  to  their  best  judgment  because  we  haA^e  Iieen  subjected  to  the  most  in- 
tensive, expensive  and  vicious  propaganda  campaign  that  any  Congi-ess  has  ever 
been  subject  to. 

I  do  not  refer  to  the  propaganda  campaign  of  labor  unions,  although  I  hold  na 
brief  for  that.  I  refer  to  a  propaganda  campaign  which  has  cost  well  into  the 
millions  of  dollars.  I  should  not  be  surprised  if  the  total  amount  spent  in  this 
campaign  would  amount  to  $100,0(fO,000.  I  told  the  Senate  last  spring  that  the 
single  March  advertising  campaign  in  the  newspapers  against  labor  by  the 
National  Association  of  Manufacturers  cost  $2,000,000,  and  that  statement 
has  not  been  contradicted  as  yet,  although  it  was  made  a  year  ago. 

This  propaganda  campaign  has  been  conducted  through  letters  to  the  press ;  it 
has  been  conducted  through  radio  commentators  whose  services  have  been  for 
hire  by  various  organizations.  It  has  been  conducted  through  speakers  sent 
everywhere  in  the  United  States  where  they  would  get  an  opportunity  to  expound 
the  antilabor  doctrine — 

I  want  to  say  that  our  distinguished  colleague.  Senator  Aiken,  was 
of  prophetic  nature. 

Senator,  I  submit  for  the  record  a  quotation  from  a  recent  issue 
of  the  magazine  entitled  "North  American  Labor,"  the  January  1949 
issue,  and  there  is  a  feature  article  entitled  "The  $100  Million 
Experiment." 

Just  a  few  line  of  that  article  [reading]  : 

Eighteen  months  of  the  Taft-Hartley  law  have  cost  the  Nation  approximately 
,$100,000,000. 

Tliat  is  the  estimate  made  this  month,  at  the  request  of  North  American 
Laboi-,  by  two  economists  and  two  Government  statisticians. 

The  appalling  .$100,000,000  cost  of  a  law  that  was  known  from  the  beginning 
to  be  unworkable  and  which  now  is  headed  for  repeal,  is  based  on  its  expense 
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to  the  taxpayers,  to  organized  labor,  to  industry,  and  on  the  amount  of  wages 
and  profits  lost  by  strikes  that  were  directly  caused  by  the  antilabor  law. 

Labor  predicted  before  its  passage  that  the  Taft-Hartley  law  would  prove 
a  gold  mine  for  lawyers. 

By  the  way.  I  am  awfully  sorry  about  this.  I  do  not  want  to  be 
accused  all  tlie  time  of  taking  potshots  at  them. 

It  has. 

The  article  goes  on  : 

The  money  that  business  and  industry  have  spent  for  legal  advice,  for  court 
proceedings  and  injunctions  has  mounted  into  the  millions.  The  expense  to 
unions  to  fight  this  litigation  has  also  been  huge. 

I  will  not  fill  the  record  with  any  more.  I  just  wanted  to  say  that 
in  reference  to  this  whole  matter  of  propaganda,  it  has  surely  been  a 
two-edged  sword. 

On  my  desk,  and  by  the  way,  I  am  going  to  have  someone  from  my 
office  go  to  my  desk  and  get  it  for  this  committee,  is  a  folder  which 
is  being  sent  out  by  the  life-insurance  agencies  of  this  country.  Every 
policj^-holder  of  a  life-insurance  policy  in  America  is  getting  a  little 
pamphlet  from  their  respective  companies  now  with  the  headline  say- 
ing the  Taft-Hartley  law  saves  insurance  policyholder  money  with  a 
full  propaganda  barrage  to  point  out  that  the  real  effect  of  the  Taft- 
Hartley  law  is  that  if  you  own  a  life-insurance  policy,  that  that  Taft- 
Hartley  law  has  really  done  you  a  great  thing  and  has  protected  you. 

I  will  get  that  for  the  record  so  that  we  will  have  it.  I  was  amazed. 
I  got  it  on  one  of  my  policies.  I  figured  they  might  want  a  change 
of  address.  I  was  hoping  they  would  be  interested  in  that,  but  I 
noticed  they  were  more  interested  in  sending  me  a  little  pamphlet 
telling  me  what  might  be  going  on  in  this  committee. 

(Senator  Humphrey  submitted  the  following  letter  and  pamphlet:) 

Life  Insurance  Policyholders  Protective  Association, 

2iew  York,  N.  Y.,  January  2^.  19J,9. 
Mr.  Fked  Bell, 

President,  Red  Owl  Stores,  Inc., 

Minneapolis,  Minn. 

Dear  Mr.  Bell  :  Labor  leaders  are  demandins;  immediate  repeal  of  the  Taft- 
Hartley  Act  because  it  interferes  with  their  plans  for  a  new  round  of  wage 
increases.  They  want  no  restrictions  against  strikes,  boycotts,  mass  picketing, 
and  intimidation,  while  they  press  for  higher-wage  schedules. 

It  is  doubtful  whether  Congress  will  repeal  the  Taft-Hartley  Act  unless  a 
substitute  law  is  enacted  simultaneously.  However,  there  can  be  no  doubt  of 
the  difBculty  of  retaining  the  more  important  provisions  of  the  act  in  the  new 
law.  Labor  leaders  and  the  administration  want  reenactment  of  the  Wagner 
Act,  with  few  safeguarding  amendments. 

Life-insurance  policyholders  have  a  vital  stake  in  this  situation.  High  prices 
have  already  cut  their  insurance  protection  in  half,  and  further  wage  increases 
will  further  impair  its  value.  There  are  72,000,000  individual  policyholders, 
representing  47,000.000  American  homes,  and  they  wield  great  influence.  During 
the  past  10  years,  our  association  has  had  active  contact  with  many  millions  of 
these  policyholders.  We  have  found  them  highly  cooperative  in  matters  affecting 
their  insurance.  If  a  sufficient  number  are  informed  oi  their  stake  in  sound  labor 
legislation,  much  of  the  Taft-Hartley  Act  will  remain  on  the  statute  books. 

To    tiiat    end,    we   are   cir.uiarizinj;:    policyliolders    with    the    em  loscd    leaflet. 
The  cost  is  low,  $32.85  per  1.000,  mailed  direct   to  policyholders'  homes.      Cor- 
poration, as  well  as  personal,  subscriptions  are  legal  and  are  solicited.     We  ask 
that  you  assist  in  securing  the  wide.st  possible  distribution. 
Sincerely  yours, 

Robert  E.   Smith.   Chairman. 
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[Pamphlet  issued  by  the  Life  Insurance  Policj'holrters  Protective  Association 
New  York  7,  N.  Y.] 

How  THE  Taft-Hartley  Law  Protects  Your  Life  iNsuRAr^cE 

You,  a  life-insurance  policyholder,  have  a  stake  in  retaining  the  Taft-Hartley 
law.  Its  purpose  is  to  protect  working  men  and  women,  their  employers,  and  the 
public  from  increased  costs  and  higher  prices  caused  by  unnecessary  work  stop- 
pages. This  leaflet  tells  you  how  you  can  act  to  protect  your  life  insurance,  sav- 
ings account,  social  security,  and  old-age  benefits. 

Fellow  policyholder,  high  living  costs  have  cut  your  life-insurance  protection 
in  half.  Your  insurance  is  worth  only  what  it  will  buy.  Consequently,  as  prices 
rise,  insurance  values  fall. 

Since  1932  living  costs  have  doubled.  If  your  wife  spent  $10  per  week  for  food 
in  1932,  she  spent  $26.40  for  the  same  food  in  194S.  Therefore,  if  your  insurance 
policy  gave  her  $1,000  of  "bread  and  butter"  proter-tion  in  19.32,  it  shrunk  to  i«3S0 
in  1948— if  you  have  a  $10,000  policy  it  .sliruuk  to  $3,.s00. 

HIGH  WAGES  CAUSE  HIGH  PRICES 

A  principal  reason  for  this  tragic  loss  is  higher  wage  schedules.  Between  1932 
and  1948  the  average  hourly  industrial  wage  increased  threefold^311  percent, 
to  be  exact.  During  that  same  period  the  "bread  and  butter"  value  of  your  life 
insurance  declined  62  percent — thus  leaving  you  only  38  percent  of  your  protection. 

A  NEW  ROUND  OF   WAGE  BOOSTS 

Now  labor  leaders  plan  another  round  of  wage  increases,  which  will  further  cut 
your  insurance  protection.  To  that  end,  they  demand  the  repeal  of  the  Taft- 
Hartley  Act,  so  there  Avill  be  no  restrictions  against  strikes  and  intimidation 
while  they  press  for  higher  wage  schedules. 

These  labor  leaders  are  threatening  Congress.  They  threaten  to  defeat  every 
Member  who  refuses  to  vote  for  the  repeal  of  the  Taft-Hartley  Act.  This  is  not 
a  battle  between  labor  and  management — it  is  a  battle  l)etween  labor  leaders 
and  the  consuming  public — particularly  policyholders  and  their  families 

PROTECT  your  FAMILY 

The  time  has  come  to  call  a  halt.  You  did  the  square  thing  by  your  wife  and 
family  when  you  took  out  your  insuranc-e  policy.  But  you  won't  be  fair  to  them 
unless  you  preserve  such  of  its  value  as  still  remains. 

There  are  72,000,000  of  us  policyholders — four  policyholders  to  every  member 
of  organized  labor.  Members  of  Congress  have  nothing  to  fear  if  policyholders 
will  take  as  much,  interest  in  protecting  their  insurance  as  labor  leaders  take 
in  destroying  it. 

ACT  NOW 

It  is  up  to  us — up  to  each  and  every  one  of  us  policyholders  to  protect  our  in- 
surance and  our  families.  Surely  each  of  us  can  spend  9  cents  to  write  his 
Representative  and  two  Senators. 

Tell  them  what  your  insurance  means  to  you  and  your  family.  Tell  them  you 
are  looking  to  them  for  protection.  Tell  them  you  want  to  keep  the  Taft-Hartley 
Act,  or  if  they  pass  a  new  labor  law,  the  present  provisions  of  the  Taft-Hartley 
Act  must  be  preserved.  Tell  them  not  to  fear  the  threats  of  labor  leaders — that 
if  they  will  protect  you  and  your  insurance  you  will  protect  them  at  the  next 
election. 

But  the  battle  is  on  in  Congress  right  now.  Fast  action  is  necessary.  Write 
them  today — now. 

WHAT  THE  TAFT-HARTLEY  LAW  DOES 

1.  It  protects  the  worker  from  intimidation  by  either  his  employer  or  union 
officials. 

2.  It  protects  his  constitutional  right  to  quit  his  job. 

3.  It  protects  him  from  wildcat  strikes,  secondary  boycotts,  and  jurisdictional 
disputes  and  requires  his  employer  and  union  officials  to  negotiate  for  60  days 
before  calling  a  strike  or  lock-out. 
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4.  It  permits  iiis  sliup  to  be  unionized  if  a  majority  of  liis  fellow  workers  vote 
for  it  by  secret  ballot. 

5.  It  gives  bis  union  tlie  right  to  sue  bis  employer  for  breaking  its  contract 
and  his  employer  tan  sue  his  union  for  the  same  reason.  But,  if  his  union  is  held 
liable  for  damages,  the  law  specihcally  exempts  him  from  any  personal  financial 
liability. 

6.  Gives  him  the  right  to  demand  a  special  election  if  he  believes  the  union, 
which  has  a  contract  with  his  employer,  no  longer  represents  a  majority  of  the 
workers  in  his  plant. 

7.  Protects  his  union  from  rival  unions  after  it  has  entered  into  a  contract 
with  his  employer. 

8.  Requires  his  written  consent  before  his  employer  can  check-off  his  dues  and 
assessments. 

9.  It  strengthens  him  in  his  relationships  with  his  own  union  by — 

(a)  Preventing  him  from  losing  his  union  card  so  long  as  he  pays  his 
dues  and  legal  assessments. 

(6)   Preventing  his  being  charged  a  higher  fee  than  other  members. 

(c)  Requiring  his  union  officials  to  account  to  him  for  moneys  they  receive 
and  spend. 

(d)  Requiring  union  ofiicials  to  declare  whether  they  are  members  of  the 
Communist  Party. 

(e)  Preventing  his  employer  from  giving  any  of  his  union  officials  a 
bribe  or  gift. 

(/)  Giving  him  the  right,  in  certain  cases,  to  vote  secretly  on  accepting 
or  rejecting  an  offer  from  his  employer  for  settling  a  dispute  which  affects 
his  job. 

(r/)  Giving  him  the  right  to  decide  for  himself  whether  or  not  he  wishes 
to  join  a  picket  line  without  fear  of  losing  his  job  or  union  card. 

Senator  Taft.  Mr.  Chairman,  as  long  as  we  are  putting  things  in 
tlic  record  on  money,  I  would  like  to  call  attention  to  the  fact  that 
iiiider  the  statement  snl)iiiitte(l  hj  Secret firy  Tobin,  the  reduction  in 
man-days  lost  betv/een  the  10-month  pre-Taft-Hartley  period  and 
the  18-month  post-Taft-Hartley  period  was  5,000,000  man-days,  a 
reduction  from  71^  million ;  2%  million  man-days  lost  by  strikes. 

The  5,000.000  man-days  is  approximately  $40,000,000  saved  to  the 
workers,  partly  caused  by  the  operations  of  this  law. 

Senator  Pepper.  Mr.  Chairman,  but  the  Senator  will  also  recall 
the  testimony  of  Secretary  Tobin  to  the  effect  that  we  had  a  larger 
percentage  of  man-days  lost  on  account  of  work  stoppages  and  strikes 
after  World  War  II  than  we  had  in  comparable  periocls  after  World 
War  I. 

"Sir.  Herrmann.  Senator,  I  do  not  know  about  the  general  record, 
but  I  know  that  in  my  own  organization  we  have  had  more  strikes, 
more  people  out  of  work  on  account  of  strikes  and  lock-outs  since 
the  Taft-Hartley  Act  was  enacted  than  we  had  in  the  past  10  or  15 
years  before  that. 

Senator  Donnell.  'Sir.  Herrmann,  might  I  ask  you,  diverting  for 
a  moment  to  these  220  publications.  What  is  the  circulation  of  those 
publications  in  the  aggregate? 

Mr.  Herrmann.  I  would  say  roughly  it  runs  around  between  8 
and  10  million. 

Senator  Donnele.  Eight  or  ten  million? 

Mr.  Herrmann.  That  is  covering  the  labor  movement  and  circles 
outside  the  labor  movement. 

Senator  Donnell.  You  figure  on  the  average  that  each  of  those 
papers  is  read  probably  by  three  or  four  people,  do  you  ? 

Mr.  Herrmann.  We  claim  that  they  are  read  by  at  least  three 
people. 
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Senator  Donnell.  That  would  be,  then,  somewhere  between  24  and 
30  million  people  that  you  think  read  your  publications? 

Mr.  Herrmann.  Roughly ;  very  roughly. 

Senator  Donnell.  Does  Mr.  William  Green  contribute  to  those 
publications  also  ? 

Mr.  Herrmann.  He  does. 

Senator  Donnell.  He  is  the  head,  of  course,  of  the  American  Fed- 
eration of  Labor? 

Mr.  Herrmann.  So  I  understand. 

Senator  Donnell.  There  is  no  doubt  about  that  in  your  mind,  is 
there  ? 

Mr.  Herrmann.  Not  at  the  moment. 

Senator  Donnell.  Mr.  Green  makes  addresses,  too,  does  he  not,  all 
over  the  country,  speeches? 

Mr.  Herrmann.  Naturally. 

Senator  Donnell.  Have  you  heard  Mr.  Green  occasionally  refer  in 
public  addresses  or  anywhere  to  the  Taft-Hartley  bill  as  a  "slave 
labor"  bill? 

Mr.  Herrmann.  Senator,  I  do  not  believe  I  have.  My  friend  Bill  is 
a  very  moderate  and  a  very  modest  man.  I  do  not  believe  he  uses 
too  strong  a  language  when  it  comes  to  describing  particularly  some- 
thing that  he  dislikes.     He  is  very  polite  and  very  gentle. 

Senator  Donnell.  Does  he  supervise  the  general  operation  of  all 
these  publications? 

Mr.  Herrmann.  He  does  not.  He  has  absolutely  nothing  to  do 
with  the  editorial  policy  or  content. 

Senator  Donnell.  Who  is  the  man  who  is  the  real  head  of  those 
220  publications? 

Mr.  Herrmann.  Do  you  mean  the  president  ? 

Senator  Donnell  The  man  who  directs  the  editorial  policy. 

Mr.  Herrmann.  No  one  directs  that.  We  believe  in  freedom  of  the 
press.  I  have  criticized  in  this  publication,  the  Labor  Herald  of 
New  Jersey,  Mr.  Green  and  Mr.  Meany  and  the  executive  counsel, 
and  I  criticized  in  an  editorial  in  this  issue  the  building  trades  of 
the  American  Federation  of  Labor,  severely,  on  a  question  on  which 
I  believe  they  are  wrong. 

Nobody  tells  me  to  do  that  and  nobody  is  going  to  tell  me  not  to 
do  it. 

Senator  Donnell.  Who  is  the  man  who  determines,  taking  your 
own  publication  there,  whether  or  not  an  article  using  the  term  "slave 
labor"  is  applied  to  the  Taft-Hartley  Act?    Wlio  is  that? 

Mr.  Herrmann.  The  editor  of  this  paper? 

Senator  Donnell.  Who  is  the  editor? 

Mr.  Herrmann.  I  am. 

Senator  Donnell.  You  are  the  editor  of  it  ? 

Mr.  Herrmann.  Yes,  sir. 

Senator  Donnell.  And  you  say  that  the  use  of  that  term  was  quite 
frequent,  was  it,  in  your  publication  ? 

Mr.  Herrmann.  I  would  not  say  frequent ;  occasionally. 

Senator  Donnell.  Did  you  have  cartoons  in  your  publication  also 
showing  the  "slave  labor"  act  as  illustrated  by  the  Taft-Hartley  Act? 

Mr.  Herrmann.  I  do  not  believe  that  that  term  was  used  in  the 
cartoons.     We  did  have  cartoons  ridiculing  the  act. 
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Senator  Donnell.  And  that  labor  had  chains  or  manacles  on  it; 
did  it  not? 

Mr.  Herrmann.  No ;  we  did  not  have  any  chains. 

Senator  Donnell.  Some  of  the  A.  F.  of  L.  had  chains,  did  it  not,  on 
the  labor ;  some  of  the  A.  F.  of  L.  publications  ? 

Mr.  Herrmann.  I  am  assuming  you  are  trying  to  emphasize  that 
they  were  chained  and  they  were  slave  labor.  I  say,  yes,  Senator,  we 
tried  to  do  everything  we  could  to  emphasize  to  the  general  public 
and  our  membership  that  this  was  a  bad  law. 

Senator  Donnell.  And  you  tried  to  emphasize  everything  by  every 
means  you  could  to  the  public  and  everybody  else  who  read  your  pub- 
lications, 24  to  30  million  people,  that  the  Taft-Hartley  Act  was  a 
slave-labor  act. 

Mr.  Herrmann.  That  was  a  very  bad  piece  of  legislation  and  should 
be  repealed. 

Senator  Donnell.  I  am  talking  about  slave-labor  law.  Did  you 
try  to  impress  that  on  the  people,  too  ? 

Mr.  Herrmann.  If  you  want  to  have  me  say  that  we  said  it  was  a 
slave  labor  act,  that  we  tried  to  sell  that  idea ;  yes.  Senator,  we  did. 

Senator  Donnell.  I  did  not  want  you  to  say  that  you  did  or  did  not. 

Mr.  Herrmann.  You  have  been  trying  to  do  it  for  half  an  hour. 

Senator  Donnell.  I  understand  the  fact  is  you  did  say  it.  Is  that 
right? 

Mr.  Herrmann.  Yes;  we  did.  We  believe  it  is  a  bad  law,  a  slave 
or  anything  else. 

Senator  Donnell.  And  you  did  call  it  a  slave-labor  act  in  your 
publications  ? 

Mr.  Herrmann.  On  several  occasions ;  yes. 

Senator  Donnell.  That  is  all. 

Senator  Morse.  You  have  been  active  in  Republican  politics  in  Xew 
Jersey  for  a  good  many  years,  have  you  not  ? 

Mr.  Herrmann.  I  have. 

Senator  Morse.  And  you  serve  now  as  a  Republican  membei-  of  the 
New  Jersey  Legislature,  do  you  not  ? 

Mr.  Herrmann.  That  is  right. 

Senator  Morse.  And  you  have  endeavored  over  the  years  to  con- 
vince labor  in  New  Jersey,  and  to  the  extent  that  your  voice  goes  out 
of  New  Jersey  to  convince  labor  elsewhere,  that  the  best  interests  of 
labor  in  the  long  run  could  be  found  in  the  Republican  Party;  have 
you  not  ? 

Mr.  Herrmann.  Insofar  as  our  State  was  concerned,  I  have  been 
ver}^  active  in  that  field. 

Senator  Morse.  In  view  of  that  activity  and  background  in  Repub- 
lican politics,  Mr.  Herrmann,  is  it  your  opinion  that  at  the  present 
time  the  Republican  Party  is  subject  to  a  great  deal  of  criticism  from 
labor  on  the  score  that  it  is  not  the  best  vehicle  for  the  protection  of 
the  political  rights? 

Mr.  Herrmann.  You  are  stating  it  very  mildly,  Senator.  AVe  feel 
very  strongly  on  that  point. 

oenator  Morse.  And  my  last  question  is.  Is  it  your  opinion,  there- 
fore, that  one  of  the  steps  that  the  Re]>ublican  Party  should  take  in 
order  to  regain  the  confidence  and  sup]iort  of  American  labor  is  to 
support  substantial  revision  by  the  Eighty-first  Congress  of  the 
Taft-Hartley  law  ? 
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Mr.  Herrmann.  Sir,  I  believe  that  would  be  the  finest  thing  the 
Kepublican  Party  could  do.  It  would  be  like  taking  those  shackles 
that  the  Senator  from  Missouri  talks  about  off  the  hands  and  the  feet 
of  the  Republican  Party  throughout  the  country. 

The  Chairman.  Do  you  have  any  questions,  Senator  Withers  ? 

Senator  Withers.  No;  I  think  not. 

The  Chairman.  Senator  Pepper  wants  to  ask  a  question. 

Senator  Pepper.  Mr.  Herrmann,  you  referred  a  bit  ago  to  believing 
in  the  freedom  of  the  press.  Is  it  not  a  fact  that  a  Federal  court 
struck  down  a  provision  of  the  Taft-Hartley  law,  the  part  that  forbids 
an  expenditure  by  a  labor  organization,  as  depriving  a  labor  paper  of 
the  freedom  of  the  press  to  write  an  editorial ;  and  that  that  was  held  in 
violation  of  the  Constitution  of  the  United  States  and  was  declared 
invalid  ? 

Mr.  Herrmann.  Yes,  Senator ;  that  is  a  matter  of  record.  It  Avas 
the  CIO  that  made  a  test  case  of  that,  and  the  courts  outlawed  that 
section  of  the  act. 

Senator  Taft.  I  do  not  want  to  interrupt,  but  my  recollection  is 
that  the  Supreme  Court  opinion  in  that  case  was  that  it  held  it  did 
not  apply  to  labor  union  news])apers,  in  that  respect  upholding  my 
contention  on  the  floor  of  the  Senate  against  Senator  Pepper's  con- 
tention that  it  did,  last  year.  I  do  not  think  it  struck  down  any  pro- 
vision. They  simply  held  that  the  law  was  not  intended  to  apply  to 
labor  union  newspapers,  which  it  was  not. 

I  think  it  was  somewhat  ambiguous,  but  it  certainly  was  not  intended 
to  be,  and  the  Supreme  Court  held  it  did  not. 

Mr  Herrmann.  Mr.  Chairman.  I  will  say,  in  due  respect  to  the 
Senator  from  Ohio,  that  I  do  recall  his  making  that  statement  in  the 
newspapers;  but  he  has  here  said  that  probably  the  language  of  the 
act  was  ambiguous.  Because  it  Avas  ambiguous  hundreds  and  hun- 
dreds of  our  publications,  their  editorial  polic}^  on  the  matter  of 
politics  was  stifled  for  a  considerable  period  before  the  Court  decision 
in  the  test  case,  which  the  Senator  from  Florida  has  called  to  our 
attention. 

Senator  Taft.  If  labor  papers  were  ever  stifled,  I  failed  to  see  it. 
I  followed  them  every  week  all  through  the  passage  of  the  lavr. 

Senator  Pepper.  It  was  so  generally  regarded,  notwithstanding  the 
fact  that  the  Senator  from  Ohio  said  that  he  did  not  intend  tliat. 
Some  of  us  insisted  that  it  would  be  construed  that  way,  and  the 
language  was  broad  enough  to  permit  that  application. 

It  was  generally  regarded  that  it  did  apply  in  such  cases  until  a  test 
case  was  made  of  it. 

Mr.  Herrmann.  That  was  the  general  impression  among  tlie  mem- 
bers of  the  labor  press,  and  we  took  that  up  at  one  of  our  conventions — 
the  national  convention  of  the  labor  press. 

We  protested  very  strongly  against  that  type  of  infringing  upon 
the  freedom  of  the  press. 

Senator  Pepper.  Of  course,  if  it  liad  been  applicable  and  a  denial 
of  freedom  of  the  press,  it  would  have  been  in  violation  of  the  Con- 
stitution. So  they  either  had  to  hold  it  was  unconstitutional  or  it 
did  not  apply,  to  permit  invalidit}^ 

If  I  am  in  error  about  that.  Senator,  I  wish  you  would  correct  me. 
If  I  recall,  I  think  you  stated  in  some  publication  or  the  press  tliat 
3^ou  favored  the — ■ — - 
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Senator  Taft.  I  favored  the  amendment  of  it  in  order  to  make  it 
perfectly  clear.  That  section  was  written  in  the  House.  It  was 
accepted  in  conference,  and  did  not  have  the  careful  consideration 
wliich  most  of  this  committee's  work  has. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  Mr.  Chairman,  I  just  want  to  say  to  the  Senator 
from  Minnesota  that  if  he  stays  here  longer,  he  will  realize  how  much 
the  Members  of  the  Senate  like  to  be  quoted,  particularly  by  their 
colleagues. 

But  in  this  case,  I  want  to  say  that  the  statement  which  he  read 
was  a  substantially  correct  statement.  I  do  not  think  I  ever  saw 
a  meaner,  more  vicious  campaign  put  on  than  the  campaign  of  the 
National  Association  of  Manufacturers  against  labor  2  years  ago. 
They  resorted  to  arousing  class  hatred  and  all  the  usual  tactics  used 
to  incite  against  class. 

I  think  that  they  seriously  hurt  the  cause  of  industry  in  the  United 
States.  However,  I  more  recently  expressed  the  hope  that  the  labor 
organizations  of  the  United  States  would  not  make  the  same  mistakes 
that  the  National  Association  of  Manufacturers  made  by  trying  to 
get  that  wliich  they  should  not  have. 

Incidentally,  the  N.  A.  M.  was  apparently  not  at  all  pleased  with 
the  result  of  their  efforts,  characterizing  the  Taft-Hartley  Act  as  a 
fairly  good  substitute.  If  the  critics  of  the  Taft-Hartley  law,  which 
was  the  best  that  was  obtainable  at  that  time,  could  have  seen  the  bill 
that  the  Senate  Committee  on  Labor  and  Public  Welfare  started  to 
w<jrk  on,  they  would  have  realized  how  successful  the  majority  of  that 
committee  were  in  reducing  the  inequities  to  a  minimum. 

That  bill,  as  it  came  to  the  Senate  from  the  House,  would,  in  my 
opinion,  virtually  have  outlawed  labor  unions  and  in  effect  would 
have  crushed  them  and  given  industry  the  whip  hand  in  a  big  way. 

I  want  to  reiterate  the  hope  that  labor  does  not  make  the  same 
mistake  that  the  National  Association  of  Manufacturers  did  2  years 
ago. 

Tlie  Chairman.  Tliank  yon.  Mr.  Herrmann.  We  appreciate  your 
coming. 

Mr.  Herrmann.  My.  Chairman,  I  wish  to  state,  in  closing  I  want 
to  thank  tlie  committee  for  their  patience,  and  anything  I  might  have 
said  in  the  heat  of  debate,  such  as  it  was,  was  not  intended  personally 
for  any  member  of  tlie  committee.  I  believe  they  are  all  sincerely 
trying  to  do  a  job  for  our  country  and  I  want  again  to  thank  you. 

The  Chairman.  Thank  you. 

Mr.  Hampton,  please. 

STATEMENT  OF  LEON  B.  HAMPTON,  PEESIDENT,  INDTJSTHIAL 
RELATIONS  COUNCIL  OF  UTAH,  AND  GPFICIAL  SPOKESMAN  FOR 
UTAH  STATE  FAEM  BUREAU,  UTAH  RETAIL  GROWERS  ASSOCIA- 
TION. UTAH  MANUFACTURERS  ASSOCIATION,  AND  UTAH  AUTO- 
MOBILE  DEALERS  ASSOCIATION 

The  Chairman.  Gentlemen,  since  Senator  Smith  introduced  a  rep- 
resputative  for  this  hearing  from  his  State,  I  would  like  to  introduce 
to  \ov  a  lifetime  friend  of  mine  and  a  citizen  of  Salt  Lake  City. 
Utah. 

85905—49— pt.  2 12 
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Mr.  Hampton,  for  the  record,  will  you  state  your  name,  address,  and 
what  you  represent,  please,  and  then  proceed  as  you  wish. 

IMr.  Hampton.  Mr.  Chairman,  may  I  make  an  off-the-record 
remark? 

The  Chairman.  Certainly. 

(Off  the  record.) 

Mr.  Hampton.  I  am  Leon  B.  Hampton,  president  of  the  Industrial 
Relations  Council  of  Utah  and  official  spokesman  for  the  following 
organizations:  Utah  State  Farm  Bureau,  with  6,000  members;  Utah 
Retail  Grocers  Association,  with  1.000  members:  Utah  Manufacturers 
Association,  with  300  members,  with  600  members,  actually;  and  the 
Utah  Automobile  Dealers  Association  with  300  members. 

Now,  in  our  hearings  today  we  have  heard  from  the  giants,  and  the 
organizations  which  I  represent  are  small  fry;  in  other  words,  small- 
business  men. 

The  Chairman.  Is  not  United  States  Steel  a  member  of  your  Utah 
Manufacturers  Association  ? 

Mr.  Hampton.  They  may  be.  I  do  not  know.  I  would  not  be  sur- 
prised ;  but  as  far  as  the  industrial  relations  council  is  concerned,  I 
would  say  95  percent  of  them  are  small  employers,  like  manufacturers, 
retail  merchants,  and  wholesalers,  restaurants,  and  men  of  that  type. 

Our  organization  is  a  nonprofit  organization  incorporated  under  the 
laws  of  Utah  in  November  1941.  We  recogn.ize  that  industrial  stability 
ill  any  community  contributes  to  the  economic  welfare  of  the  public, 
emi^loyees,  and  employers. 

We  acknowledge  the  right  of  employees  to  bargain  collectively  with 
their  employers,  as  provided  by  Federal  and  State  laws.  We  believe  in 
the  payment  of  fair  wages  and  the  maintenance  of  satisfactory  work- 
ing conditions. 

We  also  believe  that  employer  and  employee  alike  should  respect 
the  rights  of  each  other.  Also,  that  there  should  be  an  equal  degree  of 
responsibility  in  connection  with  any  agreements,  written  or  unwrit- 
ten, which  have  been  made  or  may  be  made. 

We  recognize  that  in  order  to  bring  about  satisfactory  labor-manage- 
ment relationships  that  contracts  should  be  negotiated  on  the  basis 
of  facts,  upon  thorough  analyses,  and  analytical  studies  of  wages, 
hours,  and  working  conditions  prevailing  in  the  area. 

We  have  approximately  230  firm^s  that  are  members  of  the  council, 
a  vast  majority  of  wdiich  may  be  classified  as  small  employers.  We 
have  had  many  years'  experience  in  negotiating  labor  agreements  with 
various  labor  representatives.  We  think  we  know  what  constitutes 
good  labor-management  relations. 

We  know  that  we  are  in  a  position  to  express  to  you  what  employers 
in  this  area — I  am  speaking  now  of  Utah — think  of  the  Labor-Manage- 
ment Relations  Act,  1947.  We  think  that  the  public  generally  in  this 
area  is  favorably  disposed  toward  the  act. 

Business  in  Utah  is  small  business  as  compared  with  the  rest  of  the 
United  States,  and  our  employers  are  small  employers.  Our  board 
of  directors  is  composed  of  small  employers.  When  I  express  their 
ideas  I  am  expressing  the  opinion  of  the  small-business  man,  the  man 
who  is  struggling  to  establish  and  maintain  a  small  business  in  Utah. 
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The  Chairmax.  Mr.  Hampton,  may  I  break  in  there  another 
minute?  Is  not  Walhice  Bennett  now  president  of  the  National  Asso- 
ciation of  Manufacturers? 

Mr.  Hampton.  That  is  correct. 

The  Chairmax.  He  is  a  member  of  one  of  these  organizations.  He 
is  a  director  of  the  Utah  Manufacturing  Association  ? 

Mr.  Hamptox,  He  was,  until  he  was  elected  the  president  of  the 
NAM.     Since  then  he  has  resigned. 

The  Chairmax.  Mr.  Mathias  is  head  of  the  steel  compau}^  out  there, 
is  he  not  ? 

Mr.  Ha3iptox.  He  is  the  vice  president  in  charge  of  the  Geneva 
Steel. 

The  Chairmax.  An  auxiliary  of  the  United  States  Steel? 

Mr.  Hamptox.  An  auxiliary  of  United  States  Steel. 

-The  Chairmax.  And  Mr.  Parsons? 

Mr.  Hamptox'.  Mr.  Parsons  is,  I  think,  secretary  and  treasurer  of 
the  Utah  Manufacturers  xA.ssociation. 

The  Chairmax-.  And  David  H.  Thomas? 

Mr.  Hamptox.  He  is  the  purchasing  agent  for  the  Utah-Idaho 
Sugar  Co. 

The  Chairmax.  That  is  a  rather  big  concern,  is  it  not? 

Mr.  Hampton.  In  that  area  we  would  call  them  big. 

The  Chairman.  It  is  larger  in  other  States  than  it  is  in  Utah,  is  it 
not? 

Mr.  Hampton.  That  is  true. 

The  Chairman.  And  have  not  you  a  representative  of  Utah  Copper  ? 

Mr.  Hampton.  Yes.  On  our  board  of  directors  is  a  man  named  Roy 
Hatch,  who  was  the  director  of  labor  relations. 

The  Chairman.  Of  course,  just  as  a  loyal  Utahan,  I  would  like  to 
point  out  that  we  are  not  so  small  after  all,  and  that  probably  some  of 
these  big  concerns  have  a  voice  in  your  deliberations  once  in  a  while. 

Mr.  Hampton.  You  see.  Senator,  this  is  my  first  experience  ever 
having  appeared  before  any  legislative  group  in  my  entire  lifetime, 
and  I  am  trying  to  build  up  sympathy  in  front  of  Senators  Pepper  and 
Humphrey  over  here  so  that  they  would  be  easy  on  me.  I  am  depend- 
ing on  you,  being  your  only  constituent  from  the  State  of  Utah,  too. 

The  Chairman.  I  am  sure  if  you  learn  how  to  build  up  sympathy,  I 
will  use  your  technique  on  these  very  men  some  time.  I  have  not 
known  that  they  have  ever  been  overly  sympathetic  with  anything  that 
I  have  done;  and  especially  I  imagine  they  are  not  very  sympathetic 
with  what  is  called  the  Thomas  bill  at  the  present  time. 

Mr.  Hampton.  I  guess  you  are  right. 

Senator  Taft.  You  represent  both  big  and  little  employers  anyway, 
do  you  not  ? 

Mr.  Hampton.  Yes. 

Senator  Pepper.  The  chairman  was  not  talking  abou.t  Pepper  and 
Humphrey.     He  was  talking  about  these  fellows  out  in  Utah  ? 

Mr.  Hampton.  Actually  I  am  indebted  to  Senator  Thomas  for  the 
opportunity  of  being  here.  If  it  had  not  been  for  his  influence,  I 
would  not  even  have  got  in  as  elevator  operator. 

Now  may  I  proceed  ? 
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The  Chairman.  Yes.     Forgive  nie  for  interfering  with  you. 

Mr.  Hampton.  I  appreciate  the  opportiinitj'  of  appearing  through 
the  courtesy  of  the  chairman  of  the  committee,  Senator  Thomas. 
However,  these  6,000  farmers,  these  1,000  Utah  retail  grocers,  300  Utah 
manufacturers,  and  300  Ulali  automobile  dealers  have  directed  me  to 
say  that  they  are  wholeheartedly  in  favor  of  the  Taft-Hartley  Act 
and  are  opposed  without  reservations  to  its  repeal. 

We  do  not  believe  the  act  is  perfect,  nor  do  we  believe  that  it  can- 
not be  improved;  but  we  believe  that  the  principal  objectives  of  the 
act  are  good.  The  employers  of  Utah  hold  that  the  right  of  any  man 
to  join  or  refuse  to  join  any  organization  is  a  matter  for  him  alone 
to  decide.  This  applies  whether  the  organization  is  a  church,  a  lodge, 
a  club,  or  a  union.  They  believe  that  this  principle  is  fundamental 
to  our  liberties. 

They  hold  that  in  no  event  should  membership  in  any  organization 
be  a  prerequisite  to  earning  a  living,  or  of  providing  food  for  his  wife 
and  children.  They  hold  that  no  employer  should  be  compelled  to 
force  his  employees  to  join  any  organization,  as  a  condition  of  em- 
ployment, or  to  discharge  any  employee  because  such  employee  does 
not  agree  with,  or  is  expelled  from,  any  organization. 

They  do  not  believe  in  the  closed  shop.  But  if  any  provision  legal- 
izing the  closed  shop  is  to  be  considered  it  should  be  safeguarded  to 
prevent  a  closed  union.  A  man  must  not  be  deprived  of  his  right  to 
live  because  he  disagrees  with  or  refuses  to  have  his  mind  dominated 
by  another. 

But  the  emplo3^ers  believe  that  an}'  man  should  have  the  right  to 
join  acceptable  organizations  of  his  own  choosing  without  coercion 
or  intimidation  from  any  outside  source.  And  he  should  have  the 
right  to  refrain  from  doing  so. 

The  employers  do  not  believe  that  they  should  be  compelled  to  main- 
tain the  union  membership  of  the  union. 

The  employers  agree  with  Justice  Frankfurter  in  his  quotation  of 
Justice  Brandeis  [reading]  : 

The  objections,  legal,  economic,  and  social  againi^t  the  closed  shop  are  so 
strong,  and  the  ideas  of  the  closed  shop  so  antagonistic  t<!  the  American  spirit, 
that  the  insistence  upon  it  has  been  a  serious  obstacle  to  union  progress. 

And  again : 

The  American  ijeople  should  not,  and  will  not,  accept  unionism  if  il  involves 
the  closed  shop.  They  will  not  consent  to  any  exchange  of  the  tyranny  of  the 
employer  for  the  tyranny  of  the  employees. 

The  employers  of  Utah,  v>^hile  not  committing  themselves  on  the 
union  shop,  believe  that  no  useful  purpose  is  being  served  b}'  tlie  union 
shop  authorization  elections  provided  for  in  the  Taft-Hartley  Act 
and  favor  repeal  of  this  provision. 

Senator  Donnell.  Mr.  Hampton,  do  you  mind  if  at  this  point  it 
be  noted  that  the  quotations  Avhich  you  nia;le  fi'om  Justice  Frank- 
furter in  his  quotation  of  Justice  Brandeis  appear  in  the  opinion  of 
the  Supreme  Court  of  the  United  States  in  the  cases  of  Lincoln  Fed- 
eral, et  cetera,  against  Northwestern  Iron  &  Metal  Co. ;  and  Whittaker 
against  the  State  of  North  Carolina,  decided  January  3,  1949. 

That  is  a  fact,  is  it  not? 

Mr.  Hampton.  That  is  risht. 
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Senator  Donnell.  Thank  you,  sir. 

Mr.  Hampton.  Now  let  me  quote  from  a  letter  from  the  Utah  State 
Farm  Bureau  Federation  authorizing  me  to  act  as  their  spokesman. 
I  want  to  read  the  second  and  third  paragraphs. 

They  passed  a  resolution,  and  in  that  resolution  they  authorized 
L.  B.  Hampton  to  represent  them  in  accordance  with  this  resolu- 
tion, and  I  quote  the  first  paragraph : 

We  favor  maintaining  such  provisions  of  law  as  will  protect  the  general 
welfare.  Strikes  in  industries  essential  to  the  public  welfare,  jurisdictional 
strikes,  secondary  boycotts,  hot  cargoes,  closed  shop,  wild-cat  strikes,  the  use 
of  force  and  violence,  obstruction  of  commerce,  or  destruction  of  property  are 
not  in  the  national  interest,  and  consequently  not  in  the  long-time  interest  of 
labor  itself. 

And  1  quote  the  third  paragraph : 

Uncontrolled  economic  power  in  the  hands  of  either  management  or  labor 
leaders  can  equally  be  a  threat  to  our  national  well-being.  Legislation  should 
he  designed  to  protect  the  public  interest  against  the  selfish  exercise  of  autocratic 
power  either  by  labor  or  by  management. 

The  employers  of  Utah  believe,  however,  that  no  employee  should 
be  subject  to  discharge  because  of  expulsion  from  or  discipline  by  a 
union,  except  for  nonpayment  of  dues.  This  provision  in  the  act 
should  be  retained. 

Now  let  me  tell  you  more  about  the  closed  shop,  and  this  is  one  of 
the  evils  as  I  see  it.  For  40  years  I  have  been  connected  with  the 
manufacture  and  the  distribution  of  plumbing  and  heating  materials, 
very  close  to  the  plumbing  industry;  and  they  are  highly  organized. 

They  liave  what  is  known  as  a  master  plumber,  the  journeyman 
plumber,  the  helper,  and  the  apprentice.  The  master  plumber  is 
the  man  who  does  the  contracting  and  hires  the  men.  His  top  man 
is  a  journeyman.    Then  comes  a  helper  and  an  apprentice. 

Now  in  1943  I  happened  to  be  traveling  through  the  town  of  Poca- 
tello,  Idaho,  and  a  m.aster  told  me  this,  that  the  business  agent  of  the 
plumbers'  union  had  come  tlirough  and  notified  him  that  no  longer 
would  there  be  any  helpers.  There  would  be  only  a  journeyman  and 
an  apprentice,  and  those  apprentices  must  be  the  sons  of  a  journey- 
man, and  the  apprentice  must  be  not  only  the  son  of  a  journeyman, 
but  the  journeyman  must  be  a  citizen  of  the  city  of  Pocatello.  That 
is  largely  true  in  Salt  Lake. 

Now  we  come  down  to  the  moving-picture  projectionists'  union, 
which  is  an  A.  F.  of  L.  union.  That  is  as  tight  and  as  closed  as  a 
drum.  They  limit  the  number  of  members  in  that  organization;  and 
if  a  member  of  that  organization  comes  from  Portland,  Wash.,  New 
York,  to  Salt  Lake  and  wants  a  job,  even  though  he  is  a  member  of 
that  same  union,  he  cannot  get  employment  unless  there  is  a  vacancy 
in  the  city.  Then,  to  get  the  joli,  he  must  have  a  permit  for  which 
he  pays.  That  goes  to  show  that  with  a  closed  sliop  we  are  creating 
a  monopoly,  and  monopolies  are  not  good. 

The  employer's  right  of  free  speech  had  been  seriously  curtained 
by  the  Wagner  Act — I  would  say  not  so  much  by  the  act  as  it  was 
by  the  interpretation  of  the  act  by  the  administrative  agency — 
although  just  prior  to  the  passage  of  the  Taft-Hartley  Act  the  NLRB 
modified  its  attitude  in  the  matter. 
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This  modified  attitude  of  the  Board  merely  served  to  emphasize  the 
need  of  safeguarding  this  fundamental  right.  The  Taft-Hartley  Act 
wrote  into  law  substantially  the  doctrine  of  the  NLRB  as  it  existed 
just  prior  to  passage  of  the  act.  We  believe  that  this  provision  should 
be  retained  as  a  safeguard  against  unwarranted  restriction  in  the 
future  by  this  administrative  body. 

Supervisory  employees,  even  though  thej^  do  not  have  the  right  to 
hire  and  fire,  are  representatives  of  management.  As  such,  they 
should  not  be  members  of  rank-and-file  unions. 

As  a  matter  of  sound  principle,  they  should  not  bargain  on  a  group 
basis  because  management  cannot  negotiate  with  itself. 

When  an  employee  reaches  a  supervisory  status,  it  is  brains  and 
managerial  ability  rather  than  mechanical  ability  which  is  being  em- 
ployed. No  means  have  ever  been  devised  to  measure  these  qualities 
on  an  objective  basis.  Subjective  factors  must  be  evaluated,  and  on 
an  individual  basis. 

We  believe  that  rank-and-file  unions  should  not  bargain  for  super- 
visory employees,  and  this  provision  of  the  Taft-Hartley  Act  should 
be  retained.  We  also  believe  that  the  employer  should  not  be  re- 
quired to  bargain  with  a  union  of  supervisory  employees,  and  that  this 
provision  of  the  Taft-Hartley  Act  should  be  retained. 

Non-Communist  affidavits  should  be  retained.  The  major  strikes 
in  the  nonferrous  metals  industry  in  Utah  were  conducted  by  a  union 
which  was  commonly  believed  to  be  dominated  by  Communists.  The 
emploj^ees  in  our  State  are  loj^al  Americans. 

The  non-Communist  affidavit  of  the  Taft-Hartle}^  Act  gave  the  non- 
ferrous  employees  their  first  opportunity  to  break  away  from  the  sup- 
posed Communist  domination.  The  unions  which  now  represent  these 
employees  have  affiliated  with  the  CIO  and  have  carried  on  negotia- 
tions in  a  successful  and  peaceful  manner.  Our  unions  have  pros- 
pered under  this  provision. 

Also,  we  do  not  believe  that  any  segment  of  American  industry 
should  have  its  employees  dominated  by  Connnunists.  particularly 
critical  materials,  such  as  copper,  steel,  and  their  products. 

This  provision  of  the  Taft-Hartley  Act  should  be  retained,  but  we 
thiiil?:  it  desirable  and  logical  to  apply  it  to  management  as  well  as 
labor  officials. 

Senator  Taft.  I  would  like  one  explanation  on  that.  You  say  the 
non-Communist  affidavit  of  the  Taft-Hartley  Act  gave  the  nonferrous 
employees  their  first  opportunity  to  break  away  from  the  supposed 
Communist  domination. 

What  was  that  story? 

Mr.  Hamptox.  Well,  presumably  the  Communists  dominated.  I 
am  not  saying  they  did.  But  it  is  presumed  oi-  alleged  that  the  Mine, 
Mill,  and  Smelter  Workers  of  America  were  Communist  dominated. 
As  I  recall,  there  were  about  15  locals  who  broke  away  from  what  is 
known  as  district  No.  2  and  set  up  separate  bargaining  agents  with 
the  respective  employers  in  the  various  localities  where  these  locals 
were  established. 

Senator  Taft.  Because  the  officials  of  the  mine  smelters'  union 
would  not  file  a  Communist  affidavit? 

Mr.  Hampton.  That  is  right.  Now,  I  can  file,  if  you  want,  a  state- 
ment giving  the  names  of  the  locals  and  their  location. 
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Senator  Taft.  Yes;  I  think  that  would  be  desirable,  if  yon  will, 
describin<f:  just  what  happened. 

The  Chairman.  May  I  ask,  even  after  those  different  locals  broke 
away  from  tlie  big  organization,  it  did  not  in  any  sense  affect  the  con- 
clnsion  of  the  strike  in  Kennecott  Copper  and  Utah  Copper,  did  it? 

Mr.  Hampton,  It  had  no  bearing  at  all  on  that. 

The  Chairman.  It  did  not  pay  any  attention  to  the  fact  that  the 
men  Avho  Avere  being  affected  there  had  already  broken  from  the  dicta- 
tion of  the  ])ersons  who  were  called  Communists  ? 

Mr.  Hampton.  That  is  right.  There  was  no  cessation,  no  work  stop- 
page. They  just  continued  on  and  came  to  a  successful  conclusion  and 
agreement. 

Senator  Taft.  They  were  no  longer  a  member  of  the  international 
whose  officers  refused  to  file  affidaA'its ?    Is  that  it? 

Mr.  Hampton.  I  could  not  say  about  that.  If  you  like,  I  will  get 
that  information  and  file  it. 

Senator  Taft.  But  they  had  the  bargaining  rights  under  the  law? 

Mr.  Hampton.  That  is  right.  The  local  in  each  of  these  respective 
areas  signed  with  the  companies  in  tliat  area  and  signed  as  locals, 
and  they  signed  the  non-Communist  pledge. 

Senator  Taft.  I  see. 

Mr,  Hampton.  Utah  has  had  its  share  of  secondary  boycotts.  One 
of  the  important  ones  was  that  which  was  carried  on  for  nearly  2 
years  over  jurisdictional  maters  by  the  A..  F.  of  L.  teamsters  against 
the  Utah  Cooperative  Poultry  Association. 

It  resulted  in  substantial  losses  to  the  cooperative  and  to  the  farm- 
ers of  our  State.  Such  high-handed  tactics  should  be  prevented. 
Leaders  of  at  least  two  unions  in  our  State  are  noAV  threatening  sec- 
ondary boycotts  on  employers  as  soon  as  the  Taft-Hartley  Act  is 
repealed. 

This  question  has  been  dealt  with  earlier  in  this  memo,  but  we 
want  you  to  know  that  the  farmers  and  farm  cooperatives  of  our  State 
are  seriously  concerned  about  the  possible  return  of  the  boj^cott.  The 
Taft-Hartley  provisions  in  this  regard  should  be  retained. 

Senator  Taft.  I  would  like  to  ask  you  one  thing  on  that.  You  say 
[reading] : 

One  of  the  important  boycotts  was  that  which  was  carried  on  for  nearly  2  years 
over  jurisdiction  matters  by  the  A.  F.  of  L.  teamstr-rs  against  the  Utah  Coop- 
erative Poultry  Association. 

What  did  they  do  exactly  ?     What  were  the  facts  ? 

Mr,  Hampton.  That  was  largely  a  jurisdictional  dispute. 

Senator  Taft.  Of  Avhat  nature,  though?  What  did  the  team- 
sters do  ? 

Mr.  Hampton.  I  have  got  it  right  here. 

Senator  Taft,  I  am  trying  to  get  as  many  examples  of  actual  sec- 
ondary boycotts  as  I  can  to  see  exactly  what  points  were  involved, 

Mr.  Hampton.  In  Utah  we  have  a  group  of  5,000  farmers  who 
cooperatively  sell  eggs,  poultry,  and  turkeys  through  the  Utah  Poultry 
Producers  Cooperative  Association. 

Early  in  1939  the  American  Federation  of  Labor  reported  to  the 
Utah  Poultry  Producers  Association  that  it  represented  a  majority 
of  a  certain  class  of  the  employees  of  the  association's  plant. 
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Acting  in  good  faith,  the  management  agreed  to  recognize  the  miion 
as  the  bargaining  agent  for  its  employees.  It  further  agreed  to  deduct 
union  dues  from  the  employees'  wages  in  accordance  with  Utah  law 
and  with  the  employees'  request. 

This  management-union  agreement  gave  rise  to  considerable  dis- 
satisfaction among  the  employees.  This  situation  continued  for  9 
months,  with  the  employees'  dissatisfaction  continually  growing. 
The  employees  finally  took  things  into  their  own  hands  and  formed 
an  independent  union.  The  employees  then  canceled  the  authoriza- 
tion under  the  Utah  Poultry  Association  management 

Senator  Taft.  I  am  afraid  I  do  not  understand  what  happened. 
Can  you  not  say  in  a  few  words  what  actually  happened  ? 

Mr.  Hampton.  Yes;  I  think  I  can.  The  A.  F.  of  L,  declared  the 
product  of  this  cooperative  "hot"  cargo,  and  they  warned  all  the 
merchants  in  that  area  that  if  they  sold  what  were  known  as  Utah 
white  eggs,  they  would  be  boj^cotted  and  their  places  picketed. 

Senator  Taft.  As  I  understand  it,  the  management  signed  up  a 
contract  with  the  teamsters'  union.     Is  that  it  ? 

Mr.  Hampton.  That  is  right. 

Senator  Taft.  As  the  representative  of  the  employees  who  worked, 
not  on  their  trucks,  but  in  the  plant  ? 

Mr.  Hampton.  That  is  right. 

Senator  Taft.  And  after  a  while  the  employees  said,  "We  do  not 
want  to  belong  to  the  teamsters'  unon.  We  want  a  union  of  our 
own."     Is  that  right? 

Mr.  Hampton.  That  is  correct. 

Senator  Taft.  Thereupon  they  canceled  the  authority  of  anybody 
to  sign  for  them,  and  the  manageraent  signed  up  with  the  independent 
union. 

Mr.  Hampton.  That  is  right. 

Senator  Taft.  And  then  the  A.  F.  of  L.  boycotted  all  the  products 
of  that  plant,  and  the  teamsters  refused  to  carry  them. 

Mr.  Hampton.  That  is  right. 

Senator  Taft.  And  boycotted  the  stores  that  accepted  them.  Is 
that  it? 

Mr.  Hampton.  And  that  continued  for  several  years,  and  the  farm- 
ers who  produce  these  eggs,  the  poultry  producers,  had  to  ship  their 
product  into  California  and  absorb  the  costs  of  transportation. 

Novr,  I  have  two  other  boycotts  that  I  think  would  be  of  interest  to 
the  committee,  because  they  do  not  relate  to  jurisdictional  disputes. 

In  1941,  I  think  it  was  October,  November,  and  possibly  into  De- 
cember, there  were  three  wholesale  grocers  who  were  struck  by  the 
A.  F.  of  L.  teamsters,  and  they  were  picketed.  Railroad  crews  re- 
fused to  deliver  merchandise  to  the  rear  platform ;  picket  lines  were 
set  up  in  front ;  and  then  retail  grocers  came  to  these  wholesale  grocers, 
picked  up  groceries,  took  them  to  their  stores,  and  then  these  teamsters 
follo\yed  tliese  retail  merchants  to  their  places  of  business  and  threw 
up  a  picket  line  in  front  of  their  establishment,  nuich  to  the  detriment 
of  the  innocent  bystanders. 

This  was  not  a  question  of  jurisdictional  dispute.  The  companies 
had  already  recognized  the  union.  They  had  agreed  on  a  wage  in- 
crease, and  the  sole  issue  was  the  closed  shop,  and  the  picket  line  was 
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thrown  ii})  in  front  of  these  establishments  because  three  companies 
refused  to  agree  to  a  closed  shop. 

There  is  a  case  of  boycotting  where  it  was  not  a  question  of  juris- 
diction. 

Senator  Taft.  Nor  a  question  of  wages?  It  was  not  a  question  of 
wages  ?    There  was  no  disjnite  on  w^ages  ? 

Mr.  Hamptox.  No  dispute  on  wages ;  no  dispute  on  recognition ;  but 
a  dispute  over  the  closed  shop. 

Senator  Taft.  So  they  boycotted  third  parties  in  order  to  force  that 
employer  to  sign  a  closed-shop  agreement  with  these  employees  who 
were  in  their  own  union? 

Mr.  Hampton.  That  is  correct.  Here  is  another  example.  In  1944, 
April  I  think  it  was,  there  was  a  firm  of  truck  operators  in  Boise  which 
was  a  sort  of  a  family  affair,  father,  son,  sons  running  the  trucks. 

The  union  moved  in  for  the  purpose  of  organizing  that  establish- 
ment, and  the  employees  did  not  desire  to  be  represented  by  the  union. 
The  teamsters'  union  threw  a  picket  line  around  the  place  and  declared 
that  the  products  consigned  to  the  docks  of  that  transfer  company  or 
from  it  were  "hot,"  and  as  a  result  of  that  there  were  six  over-the-road 
truck  operators  that  were  drawn  into  the  dispute.  They  operated  in 
and  out  of  Salt  Lake  to  Boise,  east  to  Denver,  and  west  to  San 
Francisco. 

This  was  during  the  war.  That  lasted  for  several  weeks ;  and  mer- 
chandise consigned  to  China  and  various  places  where  it  was  needed 
for  the  processing  of  the  war  was  being  dammed  up  on  the  docks  at 
San  Francisco. 

Finally,  after  several  weeks,  with  a  public  indignation  meeting, 
appeal  was  made  to  the  Army  and  Navy  to  break  this  secondary 
boycott.  That  is  all  it  w^as,  ''hot"  cargo;  and  they  finally  threw  up 
and  they  gave  up  the  sponge. 

There  is  a  case  of  where  your  secondary  boycott  works  an  injustice 
on  innocent  persons. 

Senator  Taft.  In  that  case  the  teamsters  were  trying  to  force  the 
teamsters'  union  into  this  plant.     Was  that  it  ? 

Mr.  Hampton.  In  that  case  the  teamsters'  union  was  trying  to  force 
a  truck  operator  up  in  Boise  to  recognize  the  union. 

Senator  Taft.  There,  you  mean. 

Mr.  Hampton.  It  was  not  a  question  of  wages ;  it  was  not  a  c[uestion 
of  anything,  except  recognition  of  the  union. 

Senator  Taft.  Of  course,  the  question  then  is  whether  a  majority 
of  the  employees  wanted  to  join  the  union. 

Mr.  Hampton.  That  was  it.  The  employees  did  not  want  to  join 
the  union,  but  the  union  was  attempting  to  force  the  company  to 
recognize  the  union  as  the  bargaining  agent,  even  tliough  the  em- 
ployees did  not  wish  to  come  in.  It  was  a  question  of  using  economic 
force  or  the  secondary  boycott  to  force  an  employer  to  do  something 
against  his  will  and  against  the  w^ill  of  his  employees. 

The  President  lias  been  forced  to  use  steps  to  prevent  national 
strikes  on  six  different  occasions  in  1948.  He  has  expressed  his  opinion 
that  there  should  be  provisions  of  this  type  in  any  new  labor  legislation. 

The  coal  miners  and  coal  mines  in  our  State  are  at  the  mercy  of 
John  L.  Lewis.  We  agree  with  the  President  that  national  strikes 
affecting  public  safety  and  health  should  be  prohibited  in  any  new 
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legislation.  Strikes  against  tlie  Government  should  be  prohibited 
under  an}^  conditions. 

Tlie  right  to  picket  stems  from  the  right  of  free  speech.  Mass  pick- 
eting makes  a  mockery  of  this  right ;  it  becomes  coercion  and  intimi- 
dation and  as  such  sliould  be  prohibited.  Taft-Hartley  provisions  in 
this  regard  should  be  retained. 

It  is  our  opinion  that  contracts  or  agreements  between  responsible 
parties  should  be  carried  out.  If  union  agreements  are  to  be  worth 
the  paper  they  are  written  on,  both  parties  to  the  agreement  should 
be  held  accountable  for  their  acts  thereunder. 

Employers  have  been  accountable  under  the  Wagnei'  Act.  The  Taft- 
Hartley  Act  also  made  unions  accountable  for  the  acts  of  their  respon- 
sible leaders.  We  think  this  is  a  basic  principle  for  any  labor  law  and 
the  Taft-Hartley  provisions  should  be  retained. 

We  consider  the  injunction  as  one  of  the  mildest  methods  of  en- 
forcement. If  an  injunction  is  obeyed,  it  is  no  more  than  a  slap  on  the 
wrist.  Its  use  should  be  permitted  to  prevent  irreparable  damage  be- 
fore cease  and  desist  orders  can  be  obtained. 

It  would  be  a  tragic  mistake  to  abolish  the  unfair  labor  practices  by 
unions.    Are  we  to  assume  that  labor  unions  can  do  no  wrong  ? 

Instances  in  our  own  State  already  referred  to  and  actions  which 
have  already  been  promised  by  labor  leaders  if  the  Taft-Hartley  Act 
is  repealed  convince  employers  and  farmers  alike  that  unfair  labor 
practices  by  unions  should  be  part  of  any  new  legislation. 

Labor  leaders  have  not  been  blameless  in  the  past.  They  will  not  be 
in  the  future.  If  they  wish  to  accept  res]K)iisibility,  let  it  be  guided 
by  rules  of  fair  play  which  apply  equally  to  both  parties.  These  reg- 
ulations must  remain. 

I  think  that  if  it  is  unfair  for  an  employer  to  coerce  or  intimidate  his 
employees,  it  is  unfair  for  a  union  to  intimidate  his  employees.  I 
maintain  that  if  it  is  unfair  for  an  employer  to  intimidate  a  union,  it  is 
unfair  for  a  union  to  intimidate  the  employer. 

This,  with  all  due  respect  to  Chairman  Thomas,  I  think  Senate  bill 
249  fails  to  cover  the  field  of  labor  relations.  I  think  it  no  more  covers 
it  tlian  an  Army  blanket  would  cover  a  three-ring  circus. 

I  think  we  need  in  our  law  every  unfair  labor  practice  defined  for 
labor.  I  am  representing  the  small  employer  in  Utah.  Oh,  yes.  I  have 
got  the  Utah  Copper  and  the  Kennecott  Copper  and  the  Geneva  Steel. 
But  I  am  not  talking  for  them.  I  am  talking  for  the  small  manufac- 
turer and  the  small  merchant,  and  I  say  that  if  the  union  is  not  re- 
quired to  bargain  in  good  faith,  these  employers  should  not  be  required 
to  bargain  in  good  faith. 

I  say  that  the  union  in  Utah  is  stronger  than  any  one  of  these  little 
individual  manufacturers,  and  they  have  got  more  economic  strength 
and  more  power ;  and  if  they  are  going  to  be  permitted  to  strangle  those 
fellows,  I  think  it  is  unfair. 

I  think  that  the  rules  and  the  regulations  governing  bargaining 
should  be  equally  divided.  I  mean  by  that,  there  should  be  as  much 
responsibility  on  the  part  of  union  leaders  as  there  is  on  manage- 
ment to  bargain  in  good  faith. 

I  think  if  one  is  restrained,  the  other  should  be  restrained. 
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One  of  the  most  controversial  parts  of  the  Taft-Hartley  Act  is  the 
provision  that  employees  on  strike  who  are  not  entitled  to  reinstate- 
ment shall  not  be  eligible  to  vote. 

In  the  early  days  of  the  Wagner  Act,  the  Supreme  Court  held  to 
this  doctrine  in  the  Mackay  Radio  case.  The  Taft-Hartley  Act,  in 
effect,  wrote  this  doctrine  into  law.  The  logic  is  compelling.  We 
know  that  labor  leaders  have  bitterly  attacked  this  provision,  yet  it 
is  an  essential  part  of  any  labor  legislation  and  should  be  retained. 

The  National  Board  should  be  retained  as  an  independent  agency 
and  should  not  be  returned  to  the  Labor  Department,  The  latter  de- 
partment was  established  to  foster  and  protect  labor. 

If  it  does  this,  it  cannot  remain  impartial  in  the  handling  of  labor 
matters.  The  Board  should  be  an  impartial  agency,  therefore  can- 
not be  under  direction  of  a  department  head  who  is  not  impartial. 

Suits  by  and  against  unions;  this  provision  of  the  Taft-Hartley 
Act  has  been  widely  criticized  by  labor  leaders.  It  has  been  little 
used,  and  aside  from  a  salutory  effect,  is  of  little  value. 

Injunctive  relief  and  cease  and  desist  orders  are  more  effective,  but 
it  is  the  belief  of  the  Utah  employers  that  it  is  fair  and  equitable, 
and  also  a  deterrant  to  uncontrolled  action  and  should  be  retained. 

Under  the  Wagner  Act  the  Conciliation  Service  was  part  of  the 
United  States  Department  of  Labor.  It  was  distrusted  by  employers. 
Since  its  advent  as  a  neutral  agency,  its  agents  in  our  area  have  been 
rendering  far  more  efficient  and  effective  service.  It  should  be  con- 
tinued as  an  independent  agency. 

I  am  basing  my  statement  on  experience,  not  on  theory.  I  know 
that  before  the  Conciliation  Service  was  an  independent  agency,  in- 
sofar as  Salt  Lake  City  was  concerned,  the  representatives  of  the 
Mediation  Service — they  then  called  them  Commissioners — would 
make  a  regular  organizer  or  a  business  agent  look  like  an  old  maid 
Sunday-school  teacher  when  it  came  down  to  promoting  nnd  develop- 
ing organized  labor. 

I  have  yet  to  see  in  my  experience,  prior  to  the  enactment  of  the 
Taft-Hartley  Act,  any  Commissioner  out  of  the  Department  of  Labor 
who  I  thought  was  anything  other  than  prolabor. 

Today,  since  we  have  our  independent  agency,  we  have  the  utmost 
respect  for  the  mediator  that  we  have  had  out  there.  I  have  heard  the 
employers  say  that  he  was  prolabor  and  I  have  heard  the  labor  group 
say  that  he  was  promanagement.  So.  under  those  circumstances,  I 
w^ould  say  he  was  pretty  good. 

I  have'tried,  gentlemen,  to  convey  to  you  briefly  and  accurately  the 
wishes  of  the  employers  in  Utah  relative  to  pending  labor  legislation. 

We  live  in  a  young  and  vigorous  area  of  America,  and  consequently 
we  have  a  young  and  vigorous  development  in  progress.  People  are 
treated  as  equals.  Our  people  resent  outside  controls  and  limitations 
on  their  personal  freedoms. 

They  are  unwilling  to  surrender  this  personal  freedom,  which  has 
been  developing  since  the  dawn  of  history,  for  a  tyranny  of  any 
minority.  They  believe  the  Taft-Hartley  Act  aimed  to  guarantee 
these  freedoms,  and  they  wish  to  continue  the  Taft-Hartley  Act, 
always  cognizant  that  improvements  which  will  further  guarantee 
these  equalities  and  freedoms  should  be  in  order.    The  employers  of 
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the  State  are  in  full  accord  with  these  views,  as  are  the  farmers,  who 
constitute  a  substantial  portion  of  our  electorate. 

That  is  all,  gentlemen. 

The  Chairman.  Thank  you,  Mr.  Hampton.  We  have  five  more 
minutes  if  anyone  wants  to  ask  any  questions. 

Senator  Morse.  Mr.  Hampton,  I  wish  only  to  ask  you  this  general 
question.  As  I  interpret  your  statement,  is  it  correct  to  say  that  the 
position  of  the  management  groups  that  you  re]3resent  is  that  they 
Avant  this  Congress  to  bring  forth  a  labor  bill  that  is  fairly  balanced, 
in  that  it  gives  the  same  procedural  rights  to  the  employers  as  tlie  old 
Wagner  Act  gave  to  unions  ? 

Mr.  Hampton,  That  is  right.  We  waiit  a  code  of  ethics  set  np,  or 
rules,  or  procedures,  that  will  govern  the  conduct  of  both  sides. 

Senator  Donnell.  Mr.  Chairman,  I  just  Avanted  to  ask  Mr.  Hamp- 
ton if  he  is  filing  these  copies  of  letters  that  he  has  here.  I  think  those 
should  go  into  the  record. 

For  instance,  there  is  one  letter  here  that  I  particularly  noted  that 
I  would  like  to  be  certain  that  it  goes  in,  from  the  Utah  Manufacturers 
Association  to  Senator  Thomas,  in  which  this  sentence  appears 
[reading] : 

It  was  James  Preston,  official  of  the  International  Brotherhoocl  ot  Electrical 
Workers,  who  said,  "The  Wagner  Act  is  loaded  against  the  employer." 

These  letters  you  are  intending  to  file  ? 

Mr.  Hampton.  That  is  right. 

The  Chairman.  They  will  all  appear  in  the  record. 

(Letter  from  Utah  State  Farm  Bureau  Federation  addressed  To 
Whom  It  May  Concern,  dated  January  26.  1949 :  letter  from  the  Utah 
Retail  Grocers  Association  to  Senator  Elbert  D.  Thomas,  dated  Janu- 
ary 21,  1949;  letter  from  the  Utah  Manufacturers  Association  ad- 
dressed to  Hon.  Elbert  D.  Thomas,  dated  January  26,  1949 ;  and  letter 
from  Utah  Automobile  Dealers  Association  addressed  to  Hon.  Elbert 
D.  Thomas,  dated  January  21, 1949,  follow  in  turn :) 

Utah  State  Far^e  Biteeau  Federatiox, 
Salt  Lake  Citif,  Utah,  Januari/  :!6.  lOJ/P. 
To  Wlw7n  It  May  Concern: 

The  Utah  State  Farm  Bureau  Federation  authorizes  Mr.  L.  B.  Hampton  to 
represent  it  in  accordance  with  the  following  resolution : 

"We  favor  maintaining  such  provisions  of  law  as  will  protect  the  general 
welfare.  Strikes  in  industries  essential  to  the  public  welfare,  jurisdictional 
strikes,  secondary  boycotts,  hot  cargoes,  closed  shop,  wildcat  strikes,  the  use  of 
force  and  violence,  obstruction  of  commerce,  or  destruction  of  property,  are  not 
in  the  national  interest,  and  consequently  not  in  the  long-time  interest  of  labor 
itself. 

"Management  must  cooperate  with  labor  to  improve  working  conditions,  assure 
policies  which  will  give  high  real  income  to  workers,  and  follow  siich  other 
policies  as  will  contribute  to  full  and  sustained  industrial  production  and  em- 
ployment. Monopolistic  practices  which  result  in  low  production  and  high 
prices,  unreasonable  profits.  Inefficient  management,  lock-outs,  and  other  activi- 
ties which  provide  the  basis  for  instability  in  labor-management  relations  must 
be  corrected. 

"Uncontrolled  economic  power  in  the  hands  of  either  management  or  labor 
leaders  can  equally  be  a  threat  to  our  national  well-being.  Legii;lation  should 
be  designed  to  protect  the  public  interest  against  the  selfish  exercise  of  autucratic 
power  either  by  labor  or  by  management. 

"We  support  a  reasonable  minimum  wage  for  labor.  In  our  judgment,  a 
reasonable  minimum  wage  should  fluctuate  either  up  or  down  with  the  cost  of 
living. 
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"We  urge  our  Goverument  to  develop  ami  aggressively  follow  a  vigorous  anti- 
monopoly  program.  The  elimination  of  all  monopoly  except  that  under  Govei'n' 
ment  regulation  and  control  is  essential  to  the  successful  operation  of  the 
competitive  system.  Farmers  and  others  cannot  produce  for  a  free  market 
if  prices  in  large  segments  of  our  economy  are  rigged  by  monopolistic  practices." 
To  the  extent  of  tliis  resolution  only  is  Mr.  Hampton  authorized  to  represent 
this  organization. 
Respectfully, 

Frank  G.  Shelley, 
Executive  Secretary. 


Utah  Retail  Groceks  Association, 
SdJt  Luke  City,  Utah,  Jautmry  21,  19J,9. 
Senator  Elbekt  D.  Thomas. 

Senate  Office  BuiUtiug.  Washinr/ton.  D.  C. 
Dear  Senator  Thomas  :  The  Utah  Retail  Grocers  Association,  which  repre- 
sents the  home-owned  retail  food  stores  of  Utah,  both  large  and  small,  has  a 
real  interest  in  present  developments  regarding  the  Taft-Hartley  law.  We  are 
cognizant  of  the  prominence  of  your  role  in  this  most  important  domestic  issue, 
and  feel  that  Utah  is  honored  by  the  recognition  which  you  have  earned. 

Our  industry  has  long  felt  tl»at  the  bargaining  agents  of  union  labor,  with 
whom  we  have  dealt  for  several  years,  have  been  encouraged  to  be  overbearing 
as  a  result  of  what  we  consider  to  be  their  advantages  at  the  bargaining  table. 
Since  the  passage  of  the  Taft-Hartley  law.  we  have  felt  and  believed  that  union 
representatives  have  felt  that  there  has  been  more  equality  in  bargaining  nego- 
tiations. 

So  far  as  this  industry  is  concerned,  we  support  the  Taft-Hartley  bill.  How- 
ever, v.-e  realize  that  changes  at  this  time  are  probable.  Press  reports  also 
indicate  that  you  are  favorable  to  a  change.  However,  we  have  confidence  that 
you  will  give  full  weight  to  the  pi'oblem  of  management  in  your  deliberations. 
This  association  has  confidence  in  the  .judgment  of  the  Industrial  Relations 
Council,  and  in  the  management  of  the  council  represented  by  Mr.  Leon  B. 
Hampton.  In  discussions  on  changes  to  the  present  Taft-Hartley  law,  we 
support  the  statements  which  are  made  by  Mr.  Hampton,  and  we  trust  that 
you  will  give  the  most  careful  consideration  to  the  problem  as  he  presents  it. 
Sincerely  yours, 

Utah   Retail   Grocers   Association, 
J.  Max  Jacobsen,  President. 


Utah  Manufacturers  Association, 
Salt  Lake  City,  Utah,  January  26,  191,9. 
Hon.  Elrert  D.  Thomas. 

Chairman,  Senate  Commiitee  on  IJiJucation  and  Lahor, 
Senate  Office  Building,  Washington.  D.  C. 

Dear  Senator  Thomas  :  Mr.  L.  B.  Hampton,  president  of  the  Industrial  Rela- 
tions Council  of  Utah,  is  thoroughly  familiar  with  the  problems  of  Utah  employers, 
and  we  are  pleased  to  have  him  represent  us  in  presenting  the  views  of  Utaii  manu- 
facturers on  labor  legislation. 

Nothing  unreasonalile  or  unfair  is  sought  by  LTtah  employers  in  this  matter. 
The  Wagner  Act  and  its  expanded  interprr>tations  had  created  an  intolerable  con- 
dition in  labor-management  relations  which  has  been  to  some  extent  alleviated  by 
the  pjovisions  of  the  so-called  Taft-Hartley  Act.  No  doubt  this  act  of  1947  is  im- 
perfect. Balance  has  not  yer  been  reaciied,  particularly  for  smaller  manufac- 
turers, such  as  constitute  almost  the  whole  of  the  ooO  Utah  manufacturers  which 
we  serve.  At  least  ;!()()  of  these  em]iIoy  fewer  than  7."),  and  it  is  among  these  that 
the  uK^sr  concern  is  felt,  for  they  are  tlie  least  able  to  protect  themselves  against 
uni'easonable  union  practices. 

EvevyTliing  we  delight  in  as  Amei'icans  is  based  on  the  idea  of  equality  and 
fairtiess — our  si)orts,  our  pul)lic  associations,  our  fundamental  law.  It  was  James 
Preston,  official  of  the  International  Brotherhood  of  Electrical  Workers,  who  said, 
"The  Wagner  Act  is  loaded  against  the  employer."  We  nmst  not  return  to  such  a 
lav.     .\11  that  Utah  employers  want  is  fair  labor  legislation.     We  believe  the 
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Labor  Management  Relations  Act  of  11*47  ilid  much  to  correct  the  previously  one- 
sided law. 

As  an  association,  we  are  interested  in  labor  peace,   in  uiulerstanding,  and 
teamwork  among  all  those  active  in  industry.    We  know  that  you  are  devoted  to 
the  same  objectives  and  will  work  conscientiously  to  achieve  them. 
Very  truly  yours, 

Utah  Mai^ifacturing  Association, 
James  K.  Bagley,  Executive  Secretary. 


Utah  Automobile  Dealers  Association, 

Salt  Lake  Citp,  Utah,  Junuury  21,  19Jf9. 
Hon.  Elbert  D.  Thomas, 

ScMate  Office  Building,  Washington,  D.  C. 
Dear  Senator  Thomas  :    This  letter  will  serve  to  introduce  to  you  Mr.  L.  B. 
Hampton  of  Salt  Lake  City. 

Mr.  Hampton  is  calling  on  you  in  our  behalf  to  discuss  the  Taft-Hartley  law 
and  counsel  with  you  concerning  any  modification  or  changes  that  may  seem 
desirable. 

We  have  thoi-oughly  discussed  the  matter  with  him.  and  you  may  rest  assured 
that  he  represents  our  point  of  view  concerning  this  law,  which  has  worked  so  well 
during  its  life. 

Yours  very  truly, 

Utah  Automobile  Dealers  Association. 

Richard  C.  Freed,  Cho/irman,  Public  Affairs  Committee. 

The  Chairman.  The  committee  will  stand  in  recess  until  tomorrow 
morning  at  half  past  9. 

(Thereupon,  at  9 :  55  p.  m.,  tlie  committee  recessed  until  Saturday. 
February  5,  1949,  at  9  :  30  a.  m.) 
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SATURDAY,  FEBRUARY  5.  1949 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington^  D.  G. 
The  committee  met.  pursuant  to  adjournment,  at  9 :  35  a.  m.,  in  th& 
caucus  room.  Senator  Office  Building,  Hon.  Elbert  D.  Thomas  (chair- 
man) presiding. 

Present:  Senators  Thomas  (chairman).  Murray.  Pepper,  Hill, 
Neely.  Douglas,  Humphre}',  Taft,  Aiken,  Smith  of  New  Jersey,  Morse, 
and  Donneil. 

Also  present :  Senator  Scott  W.  Lucas,  Senator  Charles  W.  Tobey, 
and  Senator  Arthur  V.  Watkins. 

The  Chairman.  The  committee  will  be  in  order,  please. 
Mr.  Teller,  will  you  state  what  you  want  to  have  appear  in  the  record 
about  you  and  your  work,  and  then  proceed. 

STATEMENT  OF  LUBWIG  TELLER,  ATTORNEY  AT  LAW, 
NEW  YORK,  N.  Y. 

Mr.  Teller.  Yes,  sir. 

Senator  Taft.  Mr.  Teller,  you  might  state  your  name  and  address 
and  occu})ation  for  the  record. 

Mr.  Teller.  My  name  is  Ludwig  Teller,  and  I  have  an  office  in  New 
York  City,  where  I  also  reside.  My  office  is  at  295  Madison  Avenue,, 
New  York,  N.  Y. 

I  am  a  member  of  the  New  York  bar.  and  I  have  devoted  myself  to 
the  fields  of  labor-management  relations  and  labor  law  and  labor 
policy  during  the  past  15  years  as  an  attorney,  an  arbitrator,  teacher, 
and  labor-relations  consultant. 

My  treatise,  entitled  "Labor  Disputes  and  Collective  Bargaining,^'^ 
published  in  three  volumes  in  11)40  and  supplemented  by  current  vol- 
umes, is  referred  to  as  the  standard  work  in  its  field,,  and  has  been 
quoted  by  the  courts  of  all  States,  the  Supreme  Court  of  the  United 
States,  and  by  administrative  agencies,  both  here  and  abroad. 

The  Chairman.  I  hope  you  will  not  leave  out  the  chairuum  of  the 
Committee  on  Labor  and  Public  Welfare.  I  think  we  had  a  quote  in 
our  talk  against  the  Taft-Hartley  bill.    That  was  a  year  ;igo. 

Mr.  Teller.  Yes;  I  was  very  gratified  by  the  favorable  reference  to 
me  and  my  policies  in  a  speech  delivered  by  Senator  Thomas  in  the 
course  of  the  Senate  debates  leading  up  to  the  Taft-Hartley  Act. 

I  have  written  other  books  and  articles  dealing  with  labor-manage- 
ment relations,  labor  laAv  and  labor  policy,  including  a  book  in  1945 
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entitled  "A  Labor  Policy  for  America,"  to  which  Senator  Wayne  Morse 
wrote  a  foreword. 

I  have  also  written  various  articles  for  law  revievv-s,  including'  the 
Harvard  Law  Review,  the  Virginia  Law  Review,  on  seizure  in  labor 
disputes,  the  injunction,  and  various  other  matters  dealing  with  labor 
disputes  and  collective  bargaining. 

During  the  w^ar  I  acted  as  labor-relations  consultant  to  the  United 
States  Army,  and  later  served  as  a  lieutenant  in  the  United  States 
Navy,  in  partial  charge  of  labor  relations  in  the  Ninth  Naval  District, 
which  covers  the  lo  States  in  midwest  America. 

I  shall  make  my  preliminary  statement  short,  cutting  down  my  pre- 
pared statement  somewhat,  although  I  should  indicate  the  highest 
points  in  my  prepared  statement,  as  I  i-egaid  them,  leaving  the  rest 
to  the  Senators  in  the  question  period. 

In  line  with  the  suggestion  made  to  me  by  Senator  Thomas,  that  is 
what  I  will  do. 

Gentlemen,  S.  249  has  this  overtone:  It  regards  the  Taft-Hartley 
Act  as  a  nightmare  that  ought  to  be  quickl}^  forgotten ;  as  a  historical 
aberration  that  ought  to  be  corrected. 

But  the  Taft-Hartley  Act  is  nothing  of  the  sort.  Despite  its  several 
shortcomings,  the  Taft-Hartley  Act  is  essentially  a  fair,  forv^'ard  step 
in  a  complicated  evolution. 

By  contrast,  I  say  this,  with  all  deference  to  Senator  Thomas  and 
to  the  gentlemen  who  are  proposing  S.  249,  I  believe  S.  249  is  a  long 
step  backward. 

But  events  cannot  be  turned  back  that  easily.  The  test  today  is 
to  project  the  good  policies  of  the  Taft-Hartley  Act  into  a  fair  labor- 
relations  statute. 

Now,  it  seems  to  me  that  we  are  all  in  agreement  that  collective 
bargaining  should  be  encouraged,  that  the  Wagner  Act  should  be  con- 
tinued, and  that  collective  bargaining  ought  to  be  a  voluntary  institu- 
tion, carried  on  with  Government  compulsion  by  free  labor  and  by 
free  management. 

When  collective  bargaining  breaks  down,  the  Government  should 
provide  impartial,  nonpolitical  mediation  services  to  assist  the  parties 
to  collective  bargaining. 

The  Conciliation  Service  should  not  be  administered  by  the  Depart- 
ment of  Labor,  for  it  is  directed  by  statute  to  be  a  partisan  of  Avorking- 
men,  and  is  regarded  by  imion  spokesmen  as  their  representative  in  the 
Government. 

Within  the  framework  of  voluntary  collective  bargaining  there  exist 
a  number  of  policies,  a  number  of  rights  and  wrongs  tha.t  ought  to  be 
defined.  The  Federal  Government,  having,  through  the  Wagner  Act, 
provided  for  the  effectuation  of  labor's  rights,  should  also  pi'otect  the 
i-ights  of  management  and  the  rights  of  the  public,  and  not  leave  it  to 
the  States  or  leave  it  to  a  policy  of  do  nothing. 

S.  249  does  not  adequately  perform  these  tasks. 

Now,  what  are  some  of  these  rights  and  wrongs,  some  of  these  pol- 
icies I  have  in  mind?  One,  a  fair  labor-management  relations  statute 
should  protect  the  rights  of  workers  in  a  democratic  society  to  be  free 
from  oppressive  interference  with  the  right  to  earn  a  livelihood. 

Fxcessive  initiation  fees  should  not  be  countenanced.  The  worker 
.should  have  a  right  to  join  a  union  when,  by  the  terms  of  a  collective- 


LABOR    RELATIONS  721 

biii'iiaiiiiiio-  ugreeiiient  providin<>-  for  c()mi)ulsoi-Y  iniioii  membership, 
he  is  required  to  become  a  member  of  a  union. 

Second.  The  closed  shop  shoukl  be  outhuved.  The  union  shop  and 
other  forms  of  union  security  shoukl  be  legal,  but  no  worker  should 
be  required  to  become  a  member  of  a  union  as  a  condition  to  looking 
for  a  job,  to  securing  a  job,  and  management  should  not  be  deprived 
of  the  right  to  secure  workers  in  a  free  and  open  market. 

In  its  recent  decision  in  the  Associated  Press  case  the  Supreme  Court 
of  the  United  States  held  the  bylaws  of  tlie  Associated  Press  to  be 
invalid  ]jartly  on  tlie  ground  that  they,  and  I  quote : 

tPiicled  to  block  the  iiiitiathe  whieli  brings  new  commerce  into  a  tield  of 
business. 

Similarly  any  governmental  policy  which  would  by  its  inaction 
])ermit  control  over  job  markets  and  job  availability  to  be  placed  in 
the  liands  of  any  private  person  or  grouj),  whether  unions  or  others, 
tends  to  stiHe  tlie  initiative  of  tliose  who  have  a  right  to  participate 
in  the  economic  life. 

Third.  There  should  be  a  prohibition  against  featherbedding.  The 
limited  prohibition  contained  in  the  Taft-Hartley  law  should  be  car- 
ried forward  into  any  Federal  labor  law.  There  should,  of  course, 
be  room  for  voluntary  collective  bargaining  regarding  sttch  matters 
as  the  guaranteed  annual  wage,  the  question  whether  there  should  be 
a  30-  or  a  ;>2-]\our  week  before  anybo.ly  is  laid  off.  But  aside  from 
that,  there  would  seem  to  be  a  need  for  a  policy,  for  the  adoption  of 
a  policy  on  the  subject,  proliibiting  the  payment  of  money  to  people 
for  not  working. 

Tliere  appears  to  be  nothing  in  the  Taft-Hartley  Act  outlaAving 
arrangements  for  guaranteed  aniuial  wages  or  lower  work  weeks,  and 
tlie  limited  prohibition,  I  say,  contained  in  tlie  Taft-Hartley  Act  on 
featliprbcdding  sliould  be  carried  forward. 

Fourth.  Tlie  non-Communist  affidavit  should  be  carried  forward. 
It  should,  in  fact,  be  extended  to  apply  not  only  to  the  officers  of  labor 
unioFiS  but  to  all  compensated  agents. 

The  last  few  years,  gentlemen,  have  made  plain  the  revolutionary 
political  ])urposes  for  which  (^onimunist  leaders  seek  to  use  American 
labor  unions. 

At  the  ]!>4S  annual  convention  of  tlie  (TO  President  Philip  Murray 
castigated  Communist  influence  in  the  labor  movement  as,  and  I  quote, 
''damaging,  devastating,  and  degrading.'" 

But  the  CIO  has  not  been  able,  on  its  own,  to  rid  itself  of  the  Com- 
munist intiuence,  and  has,  in  private  conversation  through  some  of  its 
spokesmen,  said  they  have  no  objection  to  the  affidavit,  but  adopt  the 
general  view,  "Since  we  are  opposed  to  all  legislation,  we  are  also 
opj)osed  to  the  non-Communist  affidavit." 

Fifth,  llie  Taft-Hartley  Act's  pi-ovisions  foi-  financial  statements 
to  be  given  by  unions  to  tlieir  members  should  be  carried  forward. 
Most  iniion  leaders  agree  that  such  statements  should  be  furnished. 

Sixth.  Jurisdictional  labor  boycotts  should  be  prohibited.  The  pro- 
A  isions  for  the  settlement  of  work  assignment  disputes  in  S.  '2VJ  seem 
to  be  unfair  in  that  they  deprive  management  of  the  righ.t  to  secure 
emplo^'ees  fairly  in  the  open  market. 
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On  the  whole,  however,  interunion  disputes  seem  to  be  fairly  recog- 
nized in  S.  249,  apart  from  the  question  of  expeditious  remedies  which 
I  am  going  to  discuss  shortly. 

Gentlemen,  jurisdictional  disputes  are  caused  by  unions  basically, 
although  there  are  situations  where  employers  prolong  them,  as  stated 
in  the  preamble  to  S.  249,  and  having  caused  them,  it  seems  that  the 
Government  should  lodge  primaiy  responsibility  for  their  settlement 
upon  unions,  and  if  unions  do  not  assume  that  responsibility,  the  Gov- 
ernment has  the  task  of  protecting  the  innocent  employer  from  their 
ravages. 

The  Chairman,  Mr.  Teller,  10  minutes  have  gene  by.  so  will  you 
govern  yourself  and  summarize,  please,  before  we  start  questioning  ? 

Mr.  Teller.  All  right.  Senator. 

Senator  Taft.  I  do  not  think  it  is  quite  10  minutes,  if  you  do  not 
count 

The  Chairman.  I  am  watching.  I  do  not  want  to  be  un.ju.st.  It 
has  been  12  minutes. 

Mr.  Teller.  Do  you  want  me  to  stop  ? 

The  Chairman.  I  want  you  to  sum  up. 

Mr.  Teller.  Seventh.  I  believe  that  the  secondary  boycott  should 
be  regulaied,  not  outlawed,  as  was  done  under  the  Taft-Hartley  Act, 
but  the  innocent  employer  should  be  protected,  and  it  should  be  regu- 
lated.    I  will  explain  that  if  you  ask  me  questions  on  that.  Senator. 

Eighth.  A  guaranty  of  collective  bargaining  should  not  extend  to 
supervisory  employees.  This  guaranty  of  collective  bargaining  is  a 
remarkable  thing  in  the  history  of  our  hiw.  There  is  nothing  like  the 
Wagner  Act  in  any  other  country,  with  the  possible  exception,  par- 
tially, in  Sweden,  and  unless  3^ou  can  show  i^ressing  circumstances 
the  guaranty  ought  not  to  be  given,  and  apart  from  the  postwar  crisis 
which  we  have  surmounted,  there  is  no  pressing  necessity  for  that 
extreme  guaranty  as  to  supervsiors. 

Ninth.  Having,  through  the  Wagner  Act  and  other  laws,  brought 
collective  bargaining  to  its  present  state,  the  Federal  Govenimeiit 
should  provide  remedies  for  wrongful  coiduct  of  management  and 
labor  unions.  There  should  be  a  better  arbitration  provision.  The 
United  States  Arbitration  Act  should  be  amended  to  excise  its  present 
exclusion  of  labor-management  disputes  from  its  purview. 

Tenth.  The  injunction  remedy  in  proper  circumstances  sliould  be 
carried  forward.  I  refer  to  the  injunction  remedy  in  cases  of  unfair 
labor  practices,  not  the  injunction  remedy  in  cases  of  cooling-off 
periods. 

I  am  opposed  to  that,  although  I  have  several  ideas  on  that  subject. 
I  would  like  to  express  myself  on  it. 

Eleventh.  There  should  be  fair  and  efficient — a  fair  and  efficient 
Federal  labor  law,  which  should  contain  a  number  of  detailed  provi- 
sions correcting  the  shortcomings  revealed  through  years  of  adminis- 
trative experience  under  the  Wagner  Act.     I  have  listed  them  here. 

I  think,  gentlemen,  we  ought  to  go  into  detail  in  these  matters  so 
that  we  can  correct  wliat  has  been  revealed  thi'ough  administrative 
experience  to  be  shortcomings  in  the  administration  of  the  act. 

Twelfth.  The  law  must  not  only  be  just,  it  must  also  appear  to  be 
just,  and  the  National  Labor  Relations  Board  should  be  limited  to  the 
performance  of  judicial  functions  only,  instead  of  being  given  that 
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vague  rigglomeration  of  the  investigative,  the  prosecutory  and  the  ju- 
dicial function,  all  assembled  together  without  demarcations. 

Thirteenth.  I  believe,  I  desire  to  state  the  points  at  which  I  am  in 
disagreement  with  the  Taft-Hartley  Act.  Very  briefly,  I  do  not  think 
the  union  shop  election  should  be  carried  forward;  I  do  not  think 
the  employer's  last  offer  election  should  be  carried  forward,  whether 
in  conciliation  or  emergency  strike  situations.  I  do  not  believe  that 
section  8  (d)  of  the  Taft-Hartley  Act  in  which  the  60-day  notice 
requirement  is  set  forth  should  be  carried  forward,  because  it  unduly 
burdens  private  collective  bargaining  where  a  relationship  already 
exists  by  artificial  rules. 

That  criticism  of  8  (d)  of  the  Taft-Hartley  Act  I  also  make  of  8 
(c)  of  S.  249.     I  do  not  think  that  the  30-day  notice  should  be  required. 

Fourteenth.  As  to  emergency  strikes 

Senator  Morse.  Would  you  permit  one  question,  Professor  Teller? 
Thirteen  sets  forth  the  points  in  which  you  think  the  Taft-Hartley 
law  should  be  changed  ? 

Mr.  Teller.  That  is  right,  Senator. 

Senator  Morse.  Those  are  the  only  points  in  which  you  think  it 
should  be  changed  ? 

Mr.  Teller.  Those  are  the  only  main  points.  I  have  several  points 
that  I  would  like  to  make  in  regard  to  the  provision  about  suits  by  or 
against  labor  unions  for  breach  of  collective-bargaining  agreements. 

I  think  that  section  could  be  changed  in  several  respects,  but  these 
are  the  main  sections. 

As  to  emergency  strikes,  I  do  not  favor  the  cooling-off'  injunction 
because  I  do  not  thinlc  it  is  fair  by  injunction  to  compel  employees 
to  work  for  the  private  profit  of  employers.  I  think  that  any  statute 
that  you  create  for  the  purpose  of  solving  emergency  strikes  will,  al- 
though designed  for  that  limited  purpose,  seep  down  into  the  normal 
process  of  collective  bargaining  and  become  a  part  of  it,  and  in  addi- 
tion it  will  provoke  emergencies. 

I  know  that  my  solution  in  regard  to  emergency  strikes  will  not 
satisfy  most  people,  but  I  offer  it  as  the  least  of  alternative  evils  be- 
cause we  have  to  maintain  other  values,  including  free  enterprise  in  a 
free  labor  movement. 

Possibly  some  attention  should  be  given  to  the  question  of  seizure, 
although,  if  you  make  that  in  the  form  of  a  statute,  seizure  might  be 
used  as  an  instrument  of  collective  bargaining,  as  an  opening  wedge 
to  Government  ownership  of  industry. 

I  want  to  say  this  in  conclusion :  that  we  have  to  reconcile  the  con- 
flicting interests  in  collective  bargaining  if  our  voluntary  institutions 
are  to  survive ;  and,  to  the  extent  that  the  Taft-Hartley  Act  does  recon- 
cile these  interests,  it  ought  to  be  carried  forward  in  the  new  law, 
as  only  by  such  means  can  our  free  labor  unions  survive  in  our  Ameri- 
can society,  which  has  been  seeking  valiantly  to  accommodate  nine- 
teenth-century ideals  of  political  liberty  to  the  realities  of  twentieth- 
century  industrialism. 

The  Chairman.  Senator  Murray. 

Senator  Murray.  No  questions. 

The  Chairman.  Senator  Taft. 

Senator  Taft.  Mr.  Teller,  I  would  like  to  have  your  more  detailed 
comment  on  the  closed  shop  and  other  forms  of  union  security. 
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I  recollect  your  testimony  2  years  aiio.  "vvhieli  I  think  Avas  rather 
influential  in  the  resulting  action  taken  by  the  committee. 

What  is  the  objection  to  the  closed  shop?  It  has  been  proposed, 
for  instance,  that  we  abolish  the  distinction  between  the  closed  and 
union  shops  and  impose  upon  tlie  closed  shop  the  same  conditions  we 
have  imposed  on  the  union  sho}).  What,  in  you.r  mind,  is  the  distinc- 
tion between  the  closed  and  u.nion  shops  as  to  their  desii-abilit}^? 

Mr.  Teller.  Under  the  closed  shop  an  employer  may  not  employ 
employees  in  the  open  market,  and  the  employee  may  not  look  for  a 
job  unless  he  first  becomes  a  member  of  a  union  and  is  sent  to  the  job 
by  the  union,  generally. 

Under  the  union  shop,  by  contrast,  everybody  has  to  become  and 
remain  a  member  of  the  union,  just  as  under  the  closed  shop,  but  the 
road  between  the  employer  and  tlie  employee  is  kept  open. 

Of  course,  that  sounds  oifhand  like  a  sliglit  distinction  only,  because 
under  one  the  union  sends  the  man  to  the  job,  and  under  the  other 
the  employee  can  go  to  the  job  without  first  going  to  tlie  union.  But 
it  goes  much  beyond  that. 

Our  excessive  initiation-fee  situations  come  from  the  closed  shop. 
It  has  not  been  uncommon  in  some  unions  to  charge  a  worker  for  the 
privilege  of  looking  for  a  job  $1,000  to  $3,000  in  initiation  fees,  espe- 
cially in  A.  F.  of  L.  unions. 

Second,  many  of  the  restrictive  practices  in  industr}-  follow  from 
the  closed  shop.  For  example,  a  union  would  not  want  an  industry 
to  expand  unless  the  industry  could  guarantee  that  the  exjiansion 
would  liold  up  for  a  number  of  years  because,  as  the  union  puts  it,  if 
the  industry  expands  and  later  contracts,  the  union  will  have  un- 
employed people  in  its  ranks. 

As  a  result  of  that,  the  freewheeling  of  the  economy  is  impeded 
because  of  the  union's  interest  in  maintaining  a  closed  corporation, 
so  to  speak. 

The  closed  shop  also  results  in  restrictive  practices,  as  distinguished 
from  the  large-scale  restrictive  conceptions.  For  example,  you  will 
find  that,  under  the  closed  shop,  unions  will  restrict  the  number  of 
apprentices  which  may  be  hired  by  the  employer.  It  will  restrict  the 
number  of  people  who  can  come  into  the  industry.  It  will  restrict 
the  amount  of  overtime  or  the  additional  iiumber  of  people  who  can 
be  employed  by  the  employer;  and,  in  regard  to  Communist  unions, 
the  closed  shop  is  used  by  unions  as  a  means  of  indoctrinating  em- 
ploj'Ces  before  they  can  look  for  a  job. 

We  have  a  classical  example  of  that  in  New  York  where  local  65 
very  clearly  and  openly  stated — local  65.  formerly  of  the  CIO,  recently 
retired  from  the  CIO — stated : 

We  need  the  closed  shop  because  we  wnnt  to  give  our  mombers  certain  pomts 
of  view  l>efore  they  can  get  employed  by  yon,  so  we  can  i-ely  npon  them  for  the 
future. 

The  closed  shop  is  antiworker.  Basically  the  closed  shop  is  anti- 
worker.  It  is  an  attempt  by  a  few  workers  to  secure  an  advantage  at 
the  expense  of  all  the  workers,  and  a  society  which  devotes  itself  to 
liaving  children,  to  bearing  children,  propagating  childi-en.  should  be 
very  keenly  alert  to  any  practices  or  institutions  which  interfere  with 
free  access  to  the  employment  market. 
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Now,  my  final  point,  in  answer  to  Senator  Taft's  question:  I  have 
been  here  and  was  here  all  day  yesterday,  and  I  heard  one  or  two  wit- 
nesses indicate  that  while  the  closed  shop  is  bad,  perhaps,  the  closed 
shop  might  be  adopted,  subject  to  an  open  union.  I  do  not  regard  that 
as  the  solution.    It  is  simj^ly  a  verbal  solution. 

If  the  union  is  open,  and  if  you  have  a  right  to  become  a  member  of  a 
labor  union,  you  may — all  right,  let  us  say  you  do  become  a  member  of 
the  labor  union.  What  will  that  get  you?  The  union  will  put  you  at 
the  end  of  the  seniority  list  and  etl'ectuate  every  one  of  its  purposes  that 
it  effectuated  under  the  closed  shop  or  closed  union,  and  nobody  gets  a 
job  by  simply  joining  a  union,  and  to  get  at  the  end  of  a  long  seniority 
list  will  not  change  tlie  institution  which  we  are  attacking. 

The  union  can  establish  two  classes  of  members,  as  was  done  in  Cali- 
fornia, class  A  and  class  B ;  one  was  entitled  to  vote,  and  one  was  not 
entitled  to  vote ;  and,  as  long  as  you  have  recognition  of  the  closed  shop 
as  an  institution,  you  are  permitting  that  institution  to  grow  as  tlie 
basis  for  restrictive  practices. 

The  importance  of  that  institution  has  been  demonstrated  within  the 
last  2  years  when  the  ITU  spent,  as  Mr.  Randolph  said,  over  a  million 
dollars  in  order  to  combat  the  anticlosed-shop  provision  of  the  Taft- 
Hartley  Act,  and  as  a  result  of  that  closed-shop  provision  in  the  print- 
ing and  pul)lishing  industry  all  sorts  of  restrictive  practices  arose, 
restrictions  on  the  number  of  apprentices  arose. 

I  do  not  mean  to  criticize  age,  gentlemen,  please  understand  me,  but 
the  average  age  in  the  printing  and  publishing  industry  of  the  workers 
there  was  highly  in  excess  of  the  age  in  industry  generally,  and  that 
took  the  bounce  out  of  enterprising,  and  it  is  out  of  enterprising 
through  which  employment  is  secured. 

Senator  Taft.  You  mejin  the  printers  generally  are  of  a  much  higher 
age  than  in  other  industries  ? 

Mr.  Teller.  Exceedingly  higher,  much  higher. 

Senator  Taft.  Because  they  have  exceedingly  limited  the  apprentices 
in  the  industry  ? 

Mr.  Teller.  Yes. 

Senator  Taft.  Tliat  is  why  the  age  generally  is  higher  ? 

Do  you  know  anything  about  the  shortage  of  printers  as  a  result  of 
this  practice? 

Mr.  Teller.  Well.  I  liad  only  one  case  in  which  I  represented  a  pub- 
lisher, and  I  have  learned  only  partially  about  the  industry,  but  I  do 
know  that  there  is  a  terrible  shortage  of  printers  in  the  industry 
directly  attributable  to  the  fact  that  over  a  period  of  years  the  printers' 
union,  a  highly  respectable  union — and  I  certainly  cannot  criticize 
it  from  that  point  of  view — has  limited  the  supply  of  printers  by 
virtually  cutting  down  the  number  of  apprentices  which  might  be 
used ;  and,  as  a  i-esult  of  that  monopoly  and  the  shortage  of  printers, 
industry  in  the  printing  trades  has  been  impeded  and  the  efficiency  of 
the  industry  has  been  impaired. 

Senator  Taft.  Coming  to  the  union  sho]),  Mr.  Teller,  we  have  in 
here  a  provision  for  a  union  shop,  which  means  that  an  agreement 
may  be  made  by  an  eni])loyer  and  a  union  by  which  all  employees  of 
that  employer,  or  employees  in  the  class  dealt  with,  must  join  the 
union  after  30  days,  and  the  union  must  accept  them  if  they  paj'  the 
dues. 
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Do  you  think  that  is  a  wise  method  of  dealing  with  the  union  shop, 
or  would  you  suggest  any  variations  in  that  ? 

I  think  I  have  not  heard  much  objection  to  the  admission  features, 
which  means  that  they  have  to  take  colored  men  and  men  regard- 
less of  discrimination,  but  I  have  heard  some  objection  to  the  firing 
features;  that  is  to  say,  under  the  provision  that  we  have  now,  a  union 
expels  a  man  from  the  union.  He  may  still  continue  to  work  if  he 
tenders  his  dues  to  the  union.  It  has  been  suggested  that  the  man 
ought  not  to  be  allowed  to  keep  his  job  if  the  expulsion  from  the  union 
is  for  some  reasonable  cause,  the  performance  of  a  crime,  some  other 
cause,  that  would  be  recognized  by  all  as  justification  for  firing  a  man. 

What  is  your  opinion  on  the  union-shop  provisions  of  the  Taft- 
Hartley  law? 

Mr.  Teller.  Well,  the  question  that  you  ask.  Senator  Taft,  touches 
upon  the  entire  question  of  union  responsibility,  and  I  think  I  can 
answer  your  question  in  this  manner : 

In  my  negotiations  with  unions,  in  such  cases  where  I  represented 
employers,  unions  have  contended  that  they  cannot  be  held  responsible 
for  the  performance  of  a  collective-bargaining  agreement  where  they 
have  no  disciplinary  rights  over  employees,  their  members,  who  may 
strike  in  breach  of  the  collective-bargaining  agreement;  and,  having 
been  deprived  of  that  disciplinary  power,  they  say  they  cannot  assume 
responsibility. 

So  it  would  seem  to  me  that  some  change  might  be  made  whereby 
a  union  should  have  the  right  to  expel  a  member  for  breach  of  a 
collective-bargaining  agreement,  so  that  we  can  call  upon  unions  to 
assume  a  greater  measure  of  responsibility  for  the  performance  of 
collective-bargaining  agreements. 

But  aside  from  that  I  do  not  think  the  Taft-Hartley  Act's  provisions 
should  be  changed ;  I  do  not  think  they  are  unfair. 

I  might  go  one  step  further :  The  Taft-Hartley  Act  places  proper 
emphasis  upon  holding  a  job,  but  I  do  not  think  it  goes  far  enough 
in  recognizing  that  a  man's  membership  in  a  union  may  also  have 
meaning,  especially  in  localities  where  the  union  has  prestige  and 
is  a  part  of  the  community  life. 

It  is  difficult  to  say  that  the  Taft-Hartley  Act's  provisions  should 
also  be  extended  to  require  a  union  to  permit  a  man  to  remain  a 
member  where  he  pays  his  dues  and  initiation  fees,  but  that  would 
not  be  unreasonable. 

A  union  is  not  a  private  association  or  organization.  It  is  a  quasi- 
public  organization  which  exists  in  the  field  of  livelihood  and  has  come 
about  thiough  special  laws  and  privileges  granted  by  the  State. 

Senator  Taft.  Well,  of  course,  my  recollection  is  that  we  had  testi- 
mony last  year  of  one  case  where  the  union  expelled  men,  where  men 
were  expelled  for  unreasonable  causes. 

For  instance,  I  recollect  a  case,  and  it  was  a  typical  case  we  used 
then,  of  a  shop  foreman  who  was  knocked  down  by  a  union  steward. 
Some  third  employee  saw  that  happen.  He  was  subpenaed  to  testify 
at  the  trial  of  the  shop  steward,  and  he  testified  that  the  shop  steward 
hit  the  foreman  first. 

Thereupon,  he  was  tried  for  conduct  unbecoming  a  union  member, 
or  something,  and  expelled  from  the  union  and  expelled  from  his  job. 
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You  do  not  think  Ave  ought  to  return  to  a  condition  where  that  could 
result,  where  the  result  could  be  brought  about? 

Mr.  Teller.  No;  I  certainly  do  not.  The  woods  are  full  of  such 
illustrations. 

After  all,  we  have  here  a  situation  where  a  union  engages  in  a  strike, 
or  engages  in  collective  bargaining;  it  is  full  of  its  own  case;  and, 
unless  there  is  regulation,  that  union  may  very  well,  because  of  the 
exigencies  of  the  particular  situation,  ride  roughshod  over  individuals. 

Senator  Taft.  It  may  be  that  he  just  has  a  personal  feud  with 
the  fellow  who  really  is  the  boss  of  the  union. 

IVIr.  Teller.  Very  often,  and  Avhat  they  had  prior  to  the  Taft- 
Hartley  Act  was  complete  nonregulation,  whether  from  within  or 
without  the  labor  union,  and  we  talk  about  democracy  in  our  political 
life,  but  within  the  union  there  was  very  little  democracy,  at  least 
in  many  unions,  partly  because  of  the  fear  that  by  incurring  the  dis- 
pleasure of  those  in  power  you  might  not  only  get  into  trouble  your- 
self but  lose  ,your  livelihood  in  addition  to  that. 

Senator  Taft.  It  was  suggested  by  Mr.  Goldberg.  I  think,  yester- 
day that  a  man  is  perfectly  protected  in  the  courts.  He  can,  if  he  was 
unfairly  treated  by  a  union,  go  to  court  and  be  reinstated  in  the  union. 
What  do  you  think  of  the  effectiveness  of  that  remedy  ? 

Mr.  Teller.  I  would  say  that  was  an  incorrect  statement  of  law, 
for  this  reason.  The  main  article  and  study  on  that  subject  was 
written  by  Mr.  Chaffee,  of  Harvard,  and  he  showed  in  that  article 
much  of  what  I  have  learned,  and  I  have  gotten  that  through  his 
article  in  my  recent  research  into  this  question. 

The  courts  have  no  substantive  jurisdiction  over  what  happens  with- 
in a  labor  union.  I  mean,  substantially  no  jurisdiction.  The  only 
time  when  the  courts  will  intervene  is  where  the  individual  has  been 
deprived  of  certain  procedural  rights.  If,  for  example,  the  appellate 
body  is  the  same  which  initially  convicted  the  man,  the  courts  will 
-intervene.  If  it  is  a  shocking  case,  perhaps,  the  court  will  intervene 
under  this  vague  theory  of  natural  rights,  but  generally  speaking  the 
courts  say  that  a  labor  union  is  a  voluntary  association  which  has 
the  power  to  make  any  sort  of  contract  with  any  of  its  members,  and 
the  member  is  bound  by  that  contract,  and  the  court  must  respect  that 
contract. 

There  is  another  reason  why  I  disagree  with  Mr.  Goldberg,  and  that 
is  that  the  courts  hold  that  the  individual  must  exhaust  all  his  remedies 
in  the  union,  right  up  to  the  international  convention,  although  it  may 
be  2  or  3  years  hence,  as  it  is  in  some  unions,  before  going  to  court ; 
and  the  man  who  is  deprived  of  his  means  of  livelihood  cannot  be 
expected  to  go  on  a  2-  or  3-  or  4-year  jaunt  in  order  to  assure  that 
sometime  in  the  future  he  might  get  the  sterile  result  of  being  told 
that  he  was  entitled  to  his  job. 

Senator  Taft.  There  was  put  in  evidence  here,  I  think,  by  Mr.  Gold- 
berg, the  constitution  of  the  International  Union  of  the  United  Steel- 
workers  of  America.  Here  is  article  XII,  on  the  subject  of  discipline, 
which  I  will  read  to  you : 

Any  member  may  be  penalized — 

and  under  section  2,  it  says : 

Any  member  convicted  of  any  one  or  more  of  the  above  offenses  may  be  fined, 
suspended,  or  expelled. 
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Going  back  to  section  1 — 

Auy  member  may  be  penalized — 

that  is,  fined  or  expelled — 

{for  any  one  or  more  of  the  following  offenses:  (a)  Violation  of  any  of  the 
provisions  of  this  constitution,  (b)  any  collective-bargaining  agreement  or  (c) 
working  I'ule  of  the  local  union,  (d)  advocating  or  attempting  to  bring  about 
the  withdrawal  from  the  International  Union  of  any  local  union  or  any  member 
or  group  of  members,  (e)  publishing  or  circulating  among  the  membership  false 
reports  or  misrepresentations,  (f)  working  in  the  interest  of  or  accepting  mem- 
bership in  any  organization  dual  to  the  International  Union,  (g)  slandering  or 
willfully  wronging  a  member  of  the  International  Union,  (h)  using  abusive  lan- 
guage or  disturbing  the  peace  or  harmony  of  any  meeting  in  or  around  any  office 
or  meeting  place  of  the  International  Union. 

Would  yon  not  say  that  under  those  rules  and  in  full  accordance 
with  those  rules  a  man  might  be  expelled  from  the  u.nion  on  the  slightest 
expression  against  or  argument  with  some  officer  of  the  union? 

Mr.  Tellkr.  Well,  I  would  su.y.  Senator,  that  speaking  as  a  lawyer, 
looking  at  plain  language,  if  the  union  wanted  to  get  rid  of  anybody 
it  could  under  that  section  get  rid  of  him  w  ithout  any  trouble  at  all. 

We  have  got  to  make  up  our  minds  whether  we  want  to  protect  the 
individual  in  the  union  or  whether  we  want  to  leave  him  completely 
to  the  union  for  the  effectuation  of  the  union's  interests. 

Senator  Taft.  Thank  you.     That  is  all  that  I  will  ask. 

The  Chx\irman.  Senator  Pepper. 

Senator  Pepper.  Mr.  Teller,  let  us  take  the  case  that  you  suggested 
of  the  Federal  Government  legislating  upon  the  protection  of  the 
individual  member  of  the  union  against  his  imion  organization.  Do 
we  extend  similar  protection  to  the  stockholders  under  Federal  law 
against  the  action  of  the  majority  of  the  stockholders  or  against  the 
elected  officers  of  the  corporation  ? 

Mr.  Teller.  I  would  say,  generally  speaking,  that  we  do. 

Senator  Pepper.  What  is  the  legislation?  Could  you  just  identify, 
it?  What  legislation  imposes  correlative  responsibility  and  right 
upon  an  individual  and  responsibility  upon  corporate  organization 
and  the  majority  of  stockholders  ? 

Mr.  Tellfj{.  Well,  I  would  have  to  examine.  Senator,  the  scores  and 
scores  of  stockholders'  suits. 

Senator  Pepper.  I  am  not  talking  about  the  stockholders'  suits,  Mr. 
Teller.  What  Federal  law  is  there  comparable  to  the  Taft-Hartley 
Act  that  confers  upon  stockholders  and  corporations  the  same  rights 
and  the  same  protection  that  you  are  so  anxious  to  see  extended  in 
the  Taft-Hartley  law  to  individual  members  of  unincorporated  asso- 
ciations, called  labor  miions  ? 

Mr.  Teli^er.  Senator,  I  thought  I  was  answering  your  question,  and 
I  would  like  to  do  it  in  this  wny :  When  I  say  I  won  hi  like  to  examine 
these  scores  and  scores  of  stockholders'  suits  I  meant  that  they  would 
disclose  an  organic  law  under  wdiich  those  stockholders'  suits  were 
brought. 

It  is  not  one  law,  it  is  a  series  of  laws,  a  number  of  laws,  and  a  very 
complicated  common  law  for  the  protection  of  stockholders. 

In  addition  to  that  you  have  a  corporate  law,  a  corporation  law  in 
this  country,  under  which  corporate  officers  and  directors  are  severely 
circumscribed  in  what  they  may  or  may  not  do,  and  in  addition  to 
that 
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Senator  Pepper.  Are  those  corporate  laws  State  or  Federal  laws? 
Mr.  Teller.  Those  corporate  laws  are  State,  generally,  except  for 
the  SEC  and  certain  other  laws,  the  SEC  Act,  and  certain  other  laws. 
They  are  State,  because  we  have  not  federalized  corporation  law  in 
this  country,  but  Ave  have  federalized,  through  the  Wagner  Act,  our 
labor  laws. 

Senator  Pepper.  Why  should  we  federalize  labor  unions  if  we  have 
not  federalized  corporations^ 

We  do  not  issue  any  charter  to  corporations  from  the  Federal 
Government,  although  some  able  advocates  have  proposed  that.  But 
why  should  we  take  over  and  federalize  labor  unions  and  govern  the 
minute  responsibilities  of  the  unions  to  the  members,  and  the  mem- 
bers to  the  unions,  and  so  on,  when  we  do  not  do  that  with  respect  to 
corporations  ? 

Mr.  Teller.  The  answer  to  that.  Senator,  is  that  I  was  not  here  in 
1935  when  the  Congress  passed  the  Wagner  Act  and  thereby  elected 
to  federalize  labor  law.  I  do  not  want  to  federalize  labor  unions;  I 
want  to  federalize — I  do  not  even  want  to  federalize  our  national 
labor  policy. 

If  the  Senator  means  that  we  ought  to  go  back  to  pre-Wagner  Act 
days  or  perhaps  even  to  pre-Norris  Act  days,  why  then,  we  would 
have  a  different  basis  for  discussion.  But  having  federalized  one  of 
the  branches  of  the  Federal  labor  law,  leaving  the  other  completely 
uncovered,  we  ought  to  federalize  the  other  side  in  order  to  provide 
a  balanced  labor  policy. 

Senator  Pepper.  Now,  Mr.  Teller,  may  I  ask  you  to  reexamine  that 
statement  to  see  whether  or  not  it  is  absolutely  accurate  or  not?  Did 
the  Wagner  Act  of  1935  federalize  labor  unions  in  the  sense  that  they 
were  issued  a  Federal  charter  and  given  a  Federal  right  to  exist,  and 
did  the  Wagner  Act  govern  the  intimate  relationships  of  the  members 
to  one  another  in  the  sense  the  Taft-Hartley  law  did  or  did  not  simplj^ 
federalize  relationship  between  unions  and  employers,  and  it  was  the 
Taft-Hartley  which  later  came  along  and  federalized  the  labor  union  ? 

Mr.  Teller.  One  was  the  natural  sequence  of  the  other.  One  was 
the  cause  of  the  other.  You  cannot  deal  with  a  subject  in  part,  and 
then,  when  that  dealing  discloses  a  problem,  deny  the  Federal  Govern- 
ment the  right  to  deal  with  the  consequential  problem. 

Senator  Pepper.  You  mean  you  cannot  if  you  only  have  one  point 
of  view  when  you  are  talking  about  it  ? 

Mr.  Teller.  No ;  I  do  not  think  it  is  a  question  of  one  point  of  view, 
Senator.  I  think  it  is  the  result  of  sound  administration  and  clear 
necessities  of  public  policy.  It  is  the  Wagner  Act,  which,  by  causing 
the  large-scale  growth  of  labor  unions  in  this  country,  and  permitting 
compulsory  union  membership  to  exist  as  a  statutory  institution, 
which  brought  about  the  question  which  we  are  now  discussing,  what 
rights  should  the  individual  have  against  the  labor  union,  which,  by 
Federal  law,  is  given  rights  over  his  right  to  earn  a  livelihood. 

Senator  Pepper.  Mr.  Teller,  did  the  Wagner  Act  say  anything 
about  the  closed  shop  ? 

Mr.  Teller.  The  Wagner  Act? 

Senator  Pepper.  Wliat  did  it  say  ? 

Mr.  Teller.  Yes.    The  Wagner  Act  said  in  the  proviso  to  section 
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8  (3)  that  nothing  "herein  contained  shall  invalidate" — then  certain 
language — "a  closed  shop  provided" 

Senator  Pepper.  Well,  did  that  confer,  did  that  make  anybody  join 
a  closed  shop  or  did  that  require  a  closed  shop  or  did  it  simply  not 
permit  collective  bargaining  between  emploj'ers  and  employees,  if  they 
chose  to  include  a  closed  shop,  and  say  that  it  was  not  forbidden  ?  Did 
that  create  the  closed  shop  and  authorize  it  and  require  it  on  anybody  ? 

Mr.  Teller.  The  Wagner  Act  did  not  require  any  employer  to  sign 
a  closed-shop  agreement. 

Senator  Pepper.  Of  course.  Then  you  do  not  mean  that  the  Wag- 
ner Act  by  Congress  required  anybody  to  join  a  closed  shop  or  made 
a  closed  shop  obligatory  in  any  collective-bargaining  agreement. 

Mr.  Teller.  The  Wagner  Act  created  the  institution,  not  created, 
but  fortified  and  spread  the  institution  of  collective  bargaining,  ancl 
by  its  failure  to  adopt  a  i^olicy  on  the  closed  shop,  instead  simply  per- 
mitting it  without  regulation,  created  a  situation  which  it  now  becomes 
necessary  to  regulate  in  the  public  interest. 

Senator  Pepper.  Now  there  are  some  who  mi,ght  say  that  we  are  not 
saying  that  we  should  write  into  a  collective-bargaining  law  between 
management  and  labor  prohibitions  against  monopoly,  but  we  think 
that  we  could  show  that  monopoly  in  America  has  clone  the  little-busi- 
ness men  and  the  individual  citizens'  interests  a  great  deal  more  detri- 
ment than  the  closed  shop  has  ever  done,  and  yet  the  Taft-Hartley  law 
is  silent  in  the  field  of  monopoly  and  of  limiting  collective  bargaining 
to  those  who  observe  the  Sherman  Antitrust  Act,  and  so  on,  but  it  is 
very  detailed  in  its  regulation  of  the  labor  union ;  is  it  not  ? 

Mr.  Teller.  I  would  like  to  answer  that,  Senator.  I  quite  agree 
with  you  that  the  question  of  business  monopoly  is  a  serious  one  in 
this  country,  and  I  have  in  writing  proposed  limitation  on  the  size  of 
business.  Whether  that  is  realistic  or  whether  it  can  be  effectuated  in 
the  present  world  schism  is  something  that  I  do  not  know. 

But  that  question,  to  my  mind,  is  not  relevant  to  the  problem  now 
under  discussion,  and  that  is  the  problem  of  where  the  United  States 
Government  creates  this  vast  and  powerful  institution  of  collective 
bargaining,  with  its  concomitant  of  the  closed  shop,  thereby  blocking 
out  opportunities  for  employment  and  preventing  people  from  gain- 
ing access  to  the  employment  market,  whether  in  fairness  and  not  as  a 
partisan  of  the  employer,  not  as  a  partisan  of  the  union,  but  in  fair- 
ness to  the  economy  of  the  whole,  and  in  fairness  to  the  fact  that  under 
free  enterprise  we  are  seeking  through  encouragement  of  production 
to  raise  our  standard  of  living,  and  in  fairness  to  the  fact  that  we 
insist  upon  propagating  children,  whether  in  fairness  to  all  those  ele- 
ments we  need  in  adopting  national  labor  policy  which  will  keep  the 
channels  of  enterprise  and  employment  opportunities. 

Senator  Pepper.  Well,  Mr.  Teller,  I  was  pleased  to  hear  you  say  a 
moment  ago  that  you  believe  the  same  thing  about  business  enterprise 
and  about  freedom  of  initiating  a  new  business  and  the  like.  But  all 
I  am  saying  is  that  this  is  a  Federal  statute,  and  while  these  rights  of 
individual  employment  and  rights  of  individual  initiative  undoubt- 
edly should  receive  protection,  I  am  merely  calling  attention  to  the 
fact  that  the  Taft-Hartley  law  is  a  one-sided  approach  to  it. 

We  have  determined  here  to  regulate  the  internal  affairs  of  the  labor 
unions  to  a  large  extent,  but  we  are  absolutely  silent  about  regulat- 
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in<i-  the  internal  affairs  of  the  corporation  which  is  on  the  other  side 
of  the  collective-bargaining  picture,  and  I  am  suggesting  that,  just  as 
we  have  left  the  development  of  corporate  law  and  the  protection  of 
the  stockholder  in  the  corporation  generally  to  the  protection  of  the 
States,  I  see  no  reason  why  we  could  not  leave  the  same  latitude  to 
States  in  the  protection  of  the  individual  workers'  rights  in  regard  to 
their  union,  which  does  business  in  a  given  State.  Isn't  that  a  rational 
point  of  view  ? 

Mr.  Teller.  And  nevertheless  S.  249,  despite  what  the  Senator  has 
just  stated,  deprives  the  States  of  adopting  any  policy  in  connection 
with  the  closed  shop,  the  union  shop,  or  the  check-off  inconsistently 
with  what  the  Senator  has  said. 

Senator  Pepper.  That  is  what  I  say,  is  it  not  simply  carrying  for- 
ward what  was  in  the  Wagner  Act,  that  they  shall  not  forbid;  that 
is  simply  the  protection  of  the  free  and  open  channels  of  collective 
bargaining? 

Mr.  Teller.  I  see. 

Senator  Pepper.  So  that  if  a  group  of  people  get  together  and  say, 
"We  want  to  bargain  collectively  with  our  employer,  we  want  a 
closed  shop,  we  do  not  want  to  work  with  anybody  who  is  not  a  member 
of  our  union,"  and  the  employer  agrees  to  that,  that  is  simply  the 
protection  of  what  might  be  called  the  freedom  of  choice  on  the  part 
of  the  individual. 

It  does  not  impose  any  closed  shop  upon  any  State  by  Federal 
mandate,  does  it? 

Mr.  Teller.  May  I  answer  that  question  that  is  proposed,  I  should 
say  respectfully,  sir,  proposed  by  the  Senator  ? 

Senator  Pepper.  Yes. 

Mr.  Teller.  The  Senator  makes  the  point,  Senator  Pepper,  that 
this  anti-closed-shop  law  would  interfere  with  free  bargaining  and 
free  choice,  as  the  Senator  puts  it,  between  the  employer  and  the  labor 
union. 

Many  years  ago,  when  I  studied  constitutional  law,  I  recall  that 
employers  said  that  laws  were  unconstitutional  which  said  that  a 
woman  can  only  work  10  hours  a  day,  or  M'hich  said  that  wages  had 
to  be  fair  and  reasonable,  and  these  employers,  going  back  to  an 
ancient  theorj^  of  natural  rights  said  that  the  fourteenth  amendment 
to  the  Constitution  forbade  such  laws,  and  it  interfered  with  free 
choice ;  and  labor-union  spokesmen  in  those  days,  and  progressive  lead- 
ers of  public  opinion,  such  as  yourself,  Senator  Pepper,  contended  that 
the  right  of  free  choice  was  a  theoretical  right  and  that  the  constitu- 
tional law  should  not  be  drawn  from  any  theory  of  natural  rights,  but 
should  take  form  as  a  result  of  sociological,  realistic,  actual 
conceptions. 

I  now  answer  3'ou,  Senator  Pepper,  that  you  are  now  becoming  the 
nineteenth  century  proponent  of  the  theory  of  natural  rights  and  you 
are  saying  that  where  free  choice  theoretically  exists,  the  statute  should 
not  intervene,  despite  patent  and  long-suffering  evidence  of  the  fact 
that  that  free  c^ioice  is  a  theoretical  choice,  it  does  not  exist,  and  that 
the  Government.  ]ia\ing  cieated  the  coercive  institution  through  the 
Wagner  Act,  should  now,  by  the  Taft-Hartley  Act  or  similar  legisla- 
tion, balance  the  Federal  policy. 
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You  say  the  Taft-Hartley  Act  is  one-sided.  I  say  the  Wagner  Act 
is  one-sided.  It  may  have  been  necessary  in  1935 — I  am  not  here  to 
argue  that ;  but  the  events  of  10  years  evidenced  by  a  number  of  bills 
introduced  in  this  Senate  and  in  the  House  in  a  number  of  instances 
passed  by  the  House,  showed  that  that  was  necessary,  and  this  may 
be  the  last  chance  that  we  have  to  adopt  a  balanced  labor  policy. 

The  Democratic  Party  could  do  this  country  no  greater  harm  than 
to  have  S.  249  passed  as  it  is  written,  because  again  we  may  have  the 
kind  of  reaction  evidenced  in  those  House  bills,  including  the  Case 
bill,  and  the  Smith  bill  which,  because  of  the  pressing  emergency  of 
the  problem,  went  whole-hog  with  repressive  legislation,  using  such 
things  as  antitrust  laws  as  means  for  effectuating  it. 

This  is  the  hnal  chance,  I  hear,  that  the  Democratic  Party  has  of 
withdraAving  labor  policy  from  that  field  of  bitterness  that  existed 
for  10  long  years  under  the  Wagner  Act,  and  I  think  it  ought  to  be 
taken  advantage  of  instead  of  trying  to  find  some  legal  loophole  by 
analogy  to  corporation  laws  or  to  the  fact  that  some  State  may  try  to 
do  something  in  regard  to  a  specific  problem. 

Senator  Pepper.  Well,  Mr.  Teller,  all  of  us  who  are  Democrats 
appreciate  your  lecture. 

Mr.  Teller.  I  also  am  a  Democrat,  Senator  Pepper,  and  an  active 
Democrat. 

Senator  Pepper.  If  so,  you  might  well  read  the  Democratic  platform 
adopted  by  the  supreme  authority,  the  Democratic  Party,  at  Phila- 
delphia last  summer  which  you  are  obviously 

Mr.  Teller.  I  disagree  with  it. 

Senator  Pepper.  Of  course,  you  already  have  indicated  that  very 
clearly. 

Will  you  first  let  me  address  myself  to  the  point  that  we  were  dis- 
cussing and  then  I  will  make,  as  you  have,  a  political  observation  and 
give  a  little  advice  myself. 

The  first  thing  is  that  it  does  not  follow  in  logic,  as  you  have  just 
intimated,  that  anybody  who  believes  in  keeping  the  free  channels  of 
collective  bargaining  open,  so  that  employees  and  employers  may 
agree  upon  a  closed  shop,  if  they  please  to  do  so,  in  the  support,  as  you 
implied,  of  the  authority  to  execute  a  yellow-dog  contract. 

Justice  Holmes  also  said  that  everything  from  the  Twelve  Tables 
to  the  })resent  time  is  a  matter  of  degree.  It  is  one  thing  to  recognize 
the  right  of  the  employer  and  the  employees  all  together  to  agree  upon 
a  closed  shop. 

It  is  one  thing  to  escape  the  organization  of  a  group  of  employees 
by  management  venturing  into  an  individual  contract  with  an  indi- 
vidual man  or  woman,  and  if  you  cannot  see  that  distinction,  there  is 
little  I  can  say  that  will  be  persuasive  upon  your  understanding. 

Senator  Taft.  May  I  ask  one  question.  Senator  ? 

Senator  Pepper.  Not  until  I  finish  my  statement,  if  you  please. 

Senator  Taft.  Yes,  but  at  sometime. 

Senator  Pepper.  Yes,  very  well. 

As  to  the  political  observation,  the  Senator  from  Ohio  called  a  press 
conference  in  which  he  advised  that  it  had  already  become  clear  from 
these  hearings  that  there  was  not  going  to  be  anything  else  other  than 
a  nominal  repeal. 

Senator  Taft.  That  is  not  what  I  said.     I  said  that  the  final  bill 
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that  would  result  was  really  going  to  be  an  amendment  of  the  Taft- 
Hartley  law  and  not  a  repeal. 

Senator  Peppek.  Well,  we  will  let  the  statement  that  the  able  Sen- 
ator made  speak  for  itself.  I  want  to  say  that  that  was  made — what- 
eA^er  the  Senate  said  appeared  in  the  morning  papers  and  the  ])ress  will 
have  to  be  its  own  judge  of  the  accuracy  of  its  report  of  the  Senator's 
press  conference. 

That  statement  was  made  in  the  face  of  a  resolution  adopted  alrecly 
by  this  committee  by  an  8  to  5  vote,  in  which  this  committee  declared 
itself  as  firmly  as  it  could  for  a  repeal  of  the  Taft-Hartley  law,  the 
restoration  of  the  Wagner  Act,  and  the  amendment  or  the  hearing  of 
the  proposed  amendments  to  the  Wagner  Act,  consistent  with  the 
proposals  of  the  President  of  tlie  United  States. 

The  Senator  from  Ohio,  as  reported  in  the  press,  and  I  read  two 
papers  tliis  morning,  intimated  by  picking  up  a  little  here  out  of  one 
witness'  testimony  and  a  little  here  and  a  little  there,  that  the  wit- 
nesses for  the  Government  had  practically  admitted  that  the  major 
part  of  the  Taft-Hartley  law  should  be  retained. 

If  that  was  intended  to  be  said  that  is  inaccurate  and  erroneous. 

The  President  of  the  United  States  has  spoken  unequivocally  in 
repeated  messages  to  the  Congress  on  this  subject.  The  Secretary  of 
Labor  is  the  only  authorized  spokesman  that  I  know  to  speak  on  the 
subject  of  labor  for  the  administration  in  Washington,  and  Secretary 
Tobin  came  here  and  appealed  to  this  committee  for  the  repeal  of 
the  Taft-Hartley  law,  the  restoration  of  the  Wagner  Act,  and  its 
amendment,  consistent  with  tlie  recommendations  of  the  President, 
as  embodied  in  the  Thomas  law. 

Now,  that  position  is  clear  and  unequivocal. 

Now,  I  will  add  only  this:  The  Senator  has  made  some  prophecy 
about  what  the  Senate  would  do.  It  may  be  that  he  is  forgetting 
the  fact  that  he  is  no  longer  running  the  Senate  since  it  has  been 
organized  and  it  is  dangerous  for  anybody  to  predict  in  advance  what 
the  Senate  or  the  Congress  of  the  United  States  will  do. 

I  have  only  this  observation,  that  the  Democrats  who  go  contrary 
to  the  Democratic  platform  will  repudiate  the  solemn  pledge  and 
promise  of  their  party,  and  continue  to  do  a  disservice  to  the  people 
of  America,  and  Republicans  who  continue  to  follow  the  leadership 
of  the  Senator  from  Oliio  in  this  matter  will  perpetuate  the  folly 
which  has  condemned  them  to  five  successive  defeats  in  national  cam- 
paigns in  this  country. 

That  is  all  I  have  to  say. 

The  Chairman.  Senator  Taft. 

Senator  Taft.  I  want  to  ask  just  one  question  on  this  thing.  Be- 
fore the  Taft-Hartley  law,  under  the  Wagner  Act,  Mr.  Teller,  except 
for  an  express  acceptarice  of  the  closed  shop,  would  not  a  closed-shop 
agreement  have  been  in  violation  of  the  principles  and  the  terms  of 
the  Wagner  Act  ? 

Mr.  Teller.  Yes;  the  proviso  to  section  8  (3)  of  the  original  Wag- 
ner Act  safeguarded  the  original  Wagner  Act  because  under  section 
7  and  section  8  (1)  and  (9)  of  that  act,  employees  were  given  com- 
plete free  choice  in  the  selection  of  bargaining  representatives,  and 
the  right  to  change  them,  and  unless  that  proviso  were  added,  I  sup- 
pose, and  I  believe  that  it  can  be  contended  that  the  closed  shop  inter- 
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fered  with  those  free  rights  oraiited  in  other  secticjiis  of  the  statute. 

Senator  Taft.  In  effect,  it  permitted  the  employer,  by  this  agree- 
ment, to  force  the  minority  employees  to  join  a  particular  union, 
which  was  against  the  principles  of  the  Wagner  Act.  The  employer 
was  not  supposed  to  interfere  with  the  employees'  joining  this  union 
or  that  union.    Isn't  that  the  reason  ? 

Mr.  Teller.  Yes,  sir;  the  closed  shop  exception  was  carved  out  of 
that  exception ;  that  is  right,  iust  as  you  said,  Senator  Taft. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  No  questions. 

The  Chairman.  Senator  Neely. 

Senator  Neelt.  Yes. 

You  stated  that  the  courts  have  held  that  labor  unions  are  voluntary 
organizations,  can  make  any  kind  of  contracts  with  their  members  they 
choose  and  that  the  courts  will  uphold  them.  Will  you  cite  a  decision 
of  any  court  that  has  ever  rendered  such  a  sweeping  decision? 

Mr.  Teller.  Well,  sir.  I  could  cite  you  not  one  o]nnion  but  scores  of 
such  opinions,  and  I  shall  be  glad  to  undertake — I  do  not  have  them 
here;  I  did  not  anticipate  the  question  which  would  be  asked,  but  I 
shall  be  glad  to  undertake  to  furnish  the  committee  with  all  those  de- 
cisions.    The  rationale  of  those  cases 

Senator  Neely.  I  am  asking  for  only  one.  You  cannot  cite  a  de- 
cision of  the  Supreme  Court  of  the  United  States  or  any  other  repu- 
table court  that  holds  that  any  organization  can  make  any  contract  it 
desires  and  that  its  validity  will  be  upheld  regardless  of  what  the 
contract  contains. 

Mr.  Teller.  Well,  sir,  I  undertake  to  do  so,  and  I  make  my  under- 
taking based  upon  my  study  of  these  cases.  The  court  has  said  it 
and  under  well-accepted  principles  the  courts  must  say  it. 

Senator  Neely.  Then,  if  a  criminal  organization  should  contract 
with  its  members  to  pay  them  a  hundred  dollars  for  each  murder  com- 
mitted, you  think  the  court  would  uphold  that? 

Mr.  Teller.  I  do  not  mean  that,  Senator. 

Senator  Neely.  Then,  you  do  not  mean  what  you  said? 

Mr.  Teller.  No  ;  I  do  mean  what  I  said. 

You  can  take  any  proposition  and  reduce  it  to  an  absurdity.  Senator. 
I  mean  that  generally  speaking,  and  absent  a  contract  to  commit  a 
crime  or  a  recognized  tort,  that  a  union  may  agree  with  its  members 
that  the  member  may  be  expelled  for  any  reasons  set  forth  in  the  con- 
stitution— any  reason — and  the  courts  are  bound,  generally  speaking, 
to  uphold  it,  upon  the  ground  that  a  voluntary  association  may  con- 
tract with  its  members  for  its  internal  government. 

The  courts  hold  that  a  labor  union  is  a  voluntary  association ;  it  is 
to  be  treated  like  any  other  voluntary  association  or  fraternity.  It 
makes  no  distinction,  at  common  law.  The  statutes  would  sometimes 
do  so,  but  not  the  courts. 
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Now,  if  the  Senator  would  like  decisions  establishing  that  proposi- 
tion— I,  of  course,  did  not 

Senator  Neely.  I  have  practiced  law  40  years,  and  I  know  that 
there  is  no  such  sweeping  decision  as  you  have  indicated. 

Mr.  Tp^ller.  If  the  connnittee  will  ask  me  for  the  cases 

Senator  Neely.  I  asked  you  for  just  one,  and  I  hope  you  bring  it  in 
here  before  the  end  of  the  day. 

Mr.  Teller.  I  shall  be  glad  to  do  it.  Senator. 

Senator  Neely.  You  say  you  are  a  member  of  the  bar  of  the  State  of 
New  York? 

Mr.  Teller.  Yes. 

Senator  Neely.  Are  you  engaged  in  the  practice  of  the  law? 

Mr.  Teller.  That  is  right.  Labor  relations  is,  perhaps,  25  percent 
of  my  practice. 

Senator  Neely.  You  practice  in  all  courts,  do  you? 

Ml'.  Telep:r.  All  the  courts;  yes,  sir. 

Senator  Neely.  Your  clients  are  practically  all  employers  of  labor, 
I  presume. 

Mr.  Teller.  Generally  speaking,  although  I  have  represented  some 
labor  unions,  and  1  have  acted  as  counsel  to  attorneys  for  labor  unions, 
mainly  I  represent  employers. 

Senator  Neely.  What  labor  unions  have  you  represented? 

Mr.  Teller.  Kight  now  I  am  representing  the  American  Guild  of 
Variety  Artists.  AGVA,  in  connection  witli  the  present  dispute  in  the 
entertainment  held  over  jurisdiction  in  television.  That  is  an  A.  F.  of 
L.  union,  and  I  have  represented  several  independent  unions. 

Senator  Donxell.  I  couldn't  hear  what  he  said. 

The  Chairman.  He  said  he  repiesented  many  independent  unions. 

Senator  Neely.  You  mean  by  "independent  unions"  what  labor 
commonly  calls  company  unions? 

Mr.  Teller.  Unions  limited  to  a  single  plant. 

Senator  Neely.  You  are  a  great  authority  according  to  your  state- 
ment. You  gave  yourself  an  exceedingly  high  recommendation.  You 
have  written  for  all  the  magazines  of  the  country,  you  have  been 
quoted  by  all  the  courts  of  the  United  States.  You  liave  even  been 
quoted  by  the  distinguished  cliairman  of  this  committee. 

Now.  what  I  mean  b}^  a  company  union  is  one  that  is  dominated  by 
those  Avlio  oAvn  or  operate  the  plant.    Do  you  represent  any  such  union  ? 

Mr.  Telliir.  No;  never. 

Senator  Neely.  You  never  did.  But  you  know  what  the  labor 
people  mean  by  a  com])any  union,  don't  you ''. 

^Ir.  Teller.  It  isn't  as  simple  as  all  that  at  all. 

Senator  Neely.  Would  you  mind  naming  some  of  these  independent 
unions  that  j^ou  represent  ? 

Mr.  Teller.  Well,  in  some  instances  I  acted  as  counsel  for  the 
attorney.     Much  of  my  practice  is  as  counsel  to  other  attorneys. 
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Senator  Neely.  Then  you  are  a  lawyer's  lawyer  ? 

Mr.  Teller,  I  have  been  referred  to  as  such,  sir. 

Senator  Neely.  And  that  is  the  same  as  being  a  gentleman's  gentle- 
man in  England  ? 

Mr.  Teller.  I  never  liad  the  experience,  and  I  wouldn't  know,  sir. 

Senator  Neely.  Would  you  name  some  of  the  so-called  independent 
unions  that  you  have  represented  as  an  attorne3^ 

Mr.  Teller.  I  don't  think  I  should,  sir. 

Senator  Neely.  Would  it  embai-rass  you 

Mr.  Teller.  Well,  I  don't  think  I  should. 

Senator  Neely.  You  are  a  lawyer.  Should  you  not  be  courteous 
enough  to  let  another  member  of  your  profession  ask  you  a  question 
without  interrupting  him? 

Mr.  Teller.  I  am  sorry  I  interrupted. 

Senator  Neely.  Would  it  discredit  your  testimon}^  to  tell  us  who 
your  clients  are? 

Mr.  Teller,  No,  but  I  don't  think  the  clients  were  aware  that  their 
attorney  secured  counsel. 

Senator  Neely,  You  don't  think  what? 

Mr,  Teller.  I  don't  know  whether  the  clients  were  aware  tliat  tlieir 
attorneys  secured  counsel. 

Senator  Neely.  How  did  you  obtain  this  business  without  their 
knowing  you  represented  them  ? 

Mr.  Teller.  Now,  Senator,  as  an  experienced  attoi-ney  you  should 
know  that  attorneys  quite  often  secure  counsel,  and  because  of  my 
writings,  I  get  around  some,  and  I  receive  communications  and  re- 
tainers from  other  attornej's.  In  one  case  I  received  a  communica- 
tion and  a  partial  retainer  from  the  UAW-CIO  in  Detroit  shortly 
before  I  went  into  the  Navy  on  a  specific  matter. 

I  am  retained  by  attorneys,  and  I  have  no  particular  point  of  view. 
I  have  acted  as  arbitrator  in  labor  matters  for  CIO  unions  and  A.  F. 
of  L.  unions,  and  the  records  of  the  American  Arbitration  Association 
are  open  to  the  Senator  for  that  purpose. 

Now  if  the  Senator  desires  to  show  that  I  am  partial 

Senator  Neely.  I  think  you  have  sufficiently  done  that.  I  want  you 
to  give  us  the  names  of  some  of  the  independent  company  unions  you 
represent.     Are  you  willing  to  do  that  ? 

Mr.  Teller.  No  ;  I  am  not,  Senator. 

Senator  Neely.  Would  you  be  willing  to  tell  us  who  a  few  of  your 
most  important  clients  are? 

Mr.  Teller.  You  mean  among  the  business  clients? 

Senator  Neely.  Yes,  those  who  would  sanctify  the  Taft-Hartley 
law  and  would  perpetuate  it  and  go  back  to  government  by  injunction 
and  beat  up  men  for  advocating  membership  in  labor  unions. 

Senator  Taft,  I  think  the  Senator  is  going  beyond  propriety  in 
blackguarding  the  witness.  The  same  thing  has  been  widely  criticized 
in  the  newspiq^ers. 

(Subsequent!}'  Senator  Taft  in  a  colloquy  with  Senator  Neely  sub- 
stituted the  word  "bulldozing''  for  ''blackguarding";  see  colloquy 
supra.) 
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Senator  Neely.  I  could  not  hear  the  Senators  objection.  Let  the 
chairman  decide.  I  am  not,  like  the  Senator  from  Ohio,  trying  to 
conduct  this  case  in  the  newspapers.  I  am  trjang  it  before  a  commit- 
tee of  the  Senate.  I  am  not  dependirig  on  the  newspai)ers  to  defend 
a  discredited  and  despised  Act.  The  Taft-Hartley  law  almost 
wrecked  the  Republican  Party  last  jear.  It  may  complete  the  de- 
struction in  1950. 

If  the  chairman  considers  what  I  have  said  improper,  I  will  with- 
draw my  statement. 

The  CiiAiKMAN.  I  think  it  is  already  in  the  record.  We  will  let  the 
readers  judge  whether  it  is  improper. 

Mr.  Teller.  Senator,  I  would  like  to  answer  your  questicm,  but  I 
w^ould  like  to  clarify  it.  You  asked  who  these  people  are  who  are 
trying  to  sanctify  the  Taft-Hartley  Act,  et  cetera,  et  cetera.  None  of 
my  clients  desires  to  do  that. 

Senator  Neely.  You  want  to  perpetuate  it,  don't  you  ? 

Mr.  Teller.  I  want  to  perpetuate  a  fair  national  labor  policy  as 
distinguished  from  the  Wagner  Act,  although  I  want  to  include  tlie 
Wagner  Act  in  its  provisions,  and  there  are  several  provisions  of  the 
Taft-Hartley  Act  that  I  would  take  out,  but  essentially  I  believe 
the  Taft-Hartley  Act  is  a  fair  forward  step  in  the  history  of  labor- 
management  relations. 

Senator  Neely.  And  your  clients  believe  that  the  Taft-Hartley  law 
is  a  fair  forward  step  in  human  relations? 

Mr.  Teller.  Not  necessarily.  Some  of  them  don't  like  it.  For  ex- 
ample, one  of  ni}^  clients  believes  that  the  non-Communist  affidavit  is 
ineii'ective  because,  says  this  client,  one  of  the  largest  department 
stores  in  the  country — the  non-Connnunist  affidavit  simply  says  that 
the  Board's  facilities  may  not  be  used  by  unions  whose  officers  do  not 
sign  the  non-Communist  affidavit. 

My  client  further  says  that  that  is  like  closing  the  stable  after  the 
horse  is  stolen  because  most  of  these  instances  occur  when  the  Board 
has  already  afforded  these  unions  opporturiity  to  come  into  ex'istence 
and  engage  in  collective  bargaining.  If  the  law  logically  wants  to 
attack  the  problem  of  non-Communist  affidavits,  it  ought  to  provide 
that  unions  wdiose  officers  do  not  sign  the  non-Communist  affidavit 
should  not  have  the  right  to  strike,  picket,  or  boycott.  I  don't  know 
that  I  want  to  go  that  far  at  the  present  time. 

In  addition,  sir,  as  a  result  of  my  testimony  here  2  years  ago  I  lost 
a  couple  of  clients  in  tlie  steel  industry  because  I  stated  here  that  I 
favored  the  union  shop  over  maintenance  of  membership. 

Senator  Neely.  You  won't  lose  any  of  that  kind  of  clients  because 
of  the  testimony  you  have  given  here.  If  you  have  any  legitimate 
labor  union  clients,  I  think  jou  might  lose  thein. 

Mr.  Teller.  I  agree  that  I  won't  lose  any  fair-minded  clients,  be 
they  labor  unions  or  employers. 

Senator  Neely.  You  have  no  regular  miion  clients,  have  you,  ex- 
cept those  you  mentioned? 

Mr.  Teller.  I  am  not  a  union  attorney,  sir,  and  I  don't  believe 
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you  would  oet  a  labor  attorney  to  express  himself  as  I  have  done  here. 
1  have  spoken  to  scores  of  union  attorneys,  and  they  have  constantly 
told  me  their  pr'ivate  personal  points  of  view,  many  of  which  were 
in  accord  with  the  provisions  of  the  Taft-Hartley  Act. 

However,  they  have  said,  "We,  as  union  attorneys,  cannot  afford 
to  speak  about  these  thinj^s,  so  we  have  to  rely  upon  people  other  than 
union  attorneys  to  appear  before  the  Senate  connnittees  and  take  the 
chance  of  disapproval  by  their  clients." 

Senator  Morse.  Will  the  Senator  yield  ? 

Senator  Neely.  Yes. 

Senator  Morse.  Mr.  Teller,  Avill  you  name  some  of  the  union  at- 
torneys ? 

Mr.  Teller.  No. 

Senator  Morse.  I  wish  to  express  the  point  of  view  that  your  testi- 
mony in  regard  to  what  they  are  allegecl  to  have  said  to  you  is  quite 
improper  at  this  hearing. 

Mr.  Teller.  Well,  sir,  I  don't  want  to  appear  to  be  taking  advan- 
tage.   The  other  day  I  had  a  public  debate 

Senator  Morse,  Any  testimony  any  witness  submits  to  me  tliat  I 
cannot  check  for  its  autlienticity  and  its  reliability  and  its  veracity  I 
don't  care  to  hear. 

Ml".  Teller.  I  can't  violate  their  confidence,  and  if  I  have  said  any- 
t  hijig  wrong,  I  am  sorry. 

Ser.ator  Morse.  I  want  to  say  I  am  not  going  to  put  any  reliance  on 
testimony  that  j^'ou  or  any  other  witness  gives  me  in  which  he  will  not 
take  me  to  the  source  of  the  evidence. 

Senator  Neely.  I  am  very  much  obliged  to  the  distinguished  Sena- 
tor from  Oregon  for  his  interruption.  I  shall  be  glad  to  yield  for  any 
other  question  he  may  wish  to  ask. 

Mr.  Teller,  do  you  mean  tliat  all  the  labor  union  attorneys  who  could 
not  express  themselves  publicly  were  in  favor  of  the  Taft-Hartley  law  ? 

Mr.  Teller.  I  have  already  been  criticized  by  Senator  Morse,  whom 
I  respect  so  highly  that  I  take  it  rather  seriously.  Now  I  wish  to 
say  this: 

I  did  not  make  a  misstatement.  The  conversations  which  I  said  I 
had  with  these  attorneys  I  had.  Since  you  have  pressed  me  on  it, 
I  make  that  statement,  but  I  cannot,  in  the  light  of  the  fact  that  they 
were  given  by  one  attorney  to  another  in  a  private  conversation  over 
perhaps  a  drink  or  a  meal,  I  cannot  give  you  their  names.  I  don't 
think  it  would  be  proper  for  a  member  of  the  bar  to  do  so.  I  with- 
draw th;)t  entire  statement  if  it  is  necessary  for  me  to  be  pressed  on 
that  matter. 

Senator  Neely.  You  need  not  withdraw  any  of  your  statements. 

You  have  said  that  one  of  your  clients  was  dissatisfied  with  at  least 
one  provision  of  the  Taft-Hartley  law.  Did  that  dissatisfaction  arise 
l)ecause  the  client  thought  that  the  Taft-Hartley  law  had  not  gone  far 
enough  in  restricting  the  rights  of  labor? 

Mr.  Teller.  That  is  riijht.  Senator. 
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Senator  Xeely.  "Was  tliat  the  view  of  this  client  only,  or  of  your 
clients  generally  who  are  in  similar  business  ? 

Mr.  Teller.  Well,  that  client  was  particularly  beset,  as  he  ]Mit  it, 
by  a  union  which  had  not  filerl  the  non-Conimnnist  affidavit. 

Senator  Taft.  Would  the  Senator  permit  a  question  ? 

Senator  Neely.  Yes. 

Senator  Taft.  His  position  was  substantially  that,  I  take  it,  of  Mr. 
Tobin.  wlio  said  rather  than  non-Communist  affidavits,  we  ought  to 
have  a  law  making  it  a  crime  for  a  C'onnnunist  to  be  an  officer  of  a 
labor  union,  which  would  be  more  effective  than  the  affidavit. 

Mr.  Teller.  It  is  a  little  different  because  I  disagree  with  Mr. 
Tobin's  point  of  view,  although  I  appreciate  his  viewpoint  on  that 
subject  and  am  gratified  to  hear  it  in  the  light  of  my  experience  with 
Communist-dondnated  unions. 

I  think  that  the  underlying  fallacy  of  the  point  of  view  is  to 
assume  that  Communist  leadership  and  the  union  which  is  led  are 
two  diffei-ent  things.  It  is  more  logical  to  require  the  union  as  a 
condition  for  its  rights  to  have  the  proper  kind  of  leaders,  because 
it  is  through  the  union  under  Communist  philosophy,  plainly  set 
forth  in  Lenin's  writings,  that  these  leaders  seek  to  effectuate  their 
I30wers  and  to  make  the  sanction  independent  of  union  rights  would 
seem  to  me  to  be  a  little  illogical. 

Senator  Humphrey.  Will  the  Senator  yield? 

Senator  Neely.  Yes. 

Senator  Humphrey.  I  would  like  to  ask  a  question  in  reference 
to  your  most  recent  statement,  just  to  get  otir  thinking  complete 
on  this. 

Are  you  indicating  that  through  the  establishment  of  legitimate 
trade  unions  liere  and  abroad  the  Comnumists  have  found  their  way 
to  power '. 

Mr.  Teller.  In  part.  I  would  like  to  answer  the  question,  Senator 
Humphrey,  as  follows.  The  classical  work  on  the  subject  is  Lenin. 
^'Left-wing  I'nionism  and  Infantile  Disorder",  and  Lenin  there  sets 
out  the  course  which  Communists  sliould  follow  in  taking  over,  as 
he  calls  it.  the  bourgeoisie  labor  unions. 

He  says.  Get  into  tbese  labor  unions,  infiltrate  them,  lead  them  on 
for  revohuioriary  ]Kjlitical  purposes;  and  he  belittles  the  idea  of  using 
unions  for  collective-bargaining  purposes,  and  that  is  the  objective 
now  canied  on  by  Communist  leaders  in  unions. 

Senator  HrMPHREY.  Let's  just  explore  this  point  a  little  bit,  be- 
cause I  tliink  this  is  not  only  good  for  the  committee,  but  it  may  be 
good  for  one  or  two  others. 

The  first  nation  in  the  world  to  have  communism  was  what  nation  I 

Mr,  Teller.  Russsia. 

SeniitoT'  Humphrey.  Was  there  a  really  strong  free-trade-union 
moA'enient  in  Russia? 

Mr.  Teli-er.  No. 

Senator  Humphrey.  Where  would  you  say  possibly  the  strongest 
free-trade-union  movement  in  Eiuope  rested? 
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Mr.  Teller.  By  Marx  and  Lenin's  own  admission 

Senator  Humphrey.  Was  the  strongest  free-trade-union  movement 
in  Great  Britain  ? 

Mr.  Teller.  Great  Britain.     Marx  and  Lenin  said  so. 

Senator  Humphrey.  What  nnions  in  Europe  have  been  ir^  more 
open  opposition  and  have  more  successfully  defeated  Communist  in- 
filtration? In  what  country  in  Europe  have  the  unions  been  able 
to  do  that  ? 

Mr.  Teli^r.  I  imagine  Great  Britain  would  be  the  answer.  I  am 
answering  questions.  I  disagree  with  the  implication,  sir,  but  I  am 
answering  the  questions. 

Senator  Humphrey.  The  implication  you  made  a  moment  ago  on 
the  matter  of  the  Communist  affidavit  with  respect  to  the  unions  was 
that  the  trade-union  movement  was  a  fertile  sort  of  breeding  ground 
for  Communist  ideology  and  Communist  application  of  its  techniques 
and  processes.     Is  that  right  ? 

Mr.  Teller.  That  is  right. 

Senator  Humphrey.  Therefore,  I  asked  you  a  series  of  what  I  con- 
sider to  be  legitimate  questions.  The  first  question  was:  Where  did 
the  Communists  first  gain  control  in  the  world  ?  The  answer  is  Russia. 
There  was  no  trade-union  movement  that  amounted  to  anything. 

The  second  question  was :  Where  was  the  greatest  free-trade-union 
movement  in  the  world?     The  answer  is  obviously  Great  Britain. 

Then  I  asked  whether  the  British  labor  unions  have  provided  a 
fertile  breeding  ground  for  communism,  and  the  obvious  answer,  as 
you  have  given  it,  is  that  it  is  not. 

Mr.  Ernest  Bevin,  Foreign  Secretary  of  the  British  Government 
at  the  present  time,  has  been  the  most  vitriolic  opponent  of  commu- 
nism and  knows  more  about  handling  it  than  any  employers'  asso- 
ciation. 

Now  I  want  to  ask  you  about  America. 

Kather,  first,  I  will  ask  this :  In  order  to  defeat  communism  in  the 
trade-union  movements  of  the  Scandinavian  countries,  where  you 
have  a  labor  government  in  Norway,  where  you  surel}^  have  a  reason- 
able labor  government  in  Sweden,  in  Denmark,  where  you  have  a 
labor  government  in  Great  Britain,  did  it  take  a  Taft-Hartley  Act 
with  non-Communist  affidavits  to  defeat  communism  in  the  trade-, 
union  mcwement?     And  there  they  are  right  next  door  to  Uncle  Joe? 

Mr.  Teller.  No;  and  it  didn't  take  a  Wagner  Act  to  produce  union- 
ism there. 

Senator  Humphrey.  It  didn't? 

ISIr.  Teller.  No. 

Senator  Humphrey.  In  Great  Britain? 

Mr.  Teller.  In  none  of  the  countries  did  they  have  a  Wagnei-  Act. 

Senator  Humphrey.  They  have  had  a  free  collective-bargaining 
system;  have  they  not? 

Senator  Pepper.  They  got  rid  of  their  Taft-Hartley  law  when  the 
general  labor  group  came  to  power. 

Senator  Humpjirey.  Now,  for  the  purjjose  of  the  I'ecord,  because 
we  have  had  a  lot  of  peo]:)le  here  who  would  like  to  make  generaliza- 
tions from  the  specific  concessions  we  get — we  have  got  a  good  series 
of  concessions  on  the  basis  of  my  questions  here  now.  Would  you 
say  that  Waltei'  Reutiier  has  been  successful  in  combating  connnu- 
nism  in  the  United  Automobile  Workers? 
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Mr.  Teller.  I  would  say  so. 

Senator  Humphrey.  Do  you  think  Phil  Murray  has  been  rather 
successful  ? 

Mr.  Teller.  No;  I  think  he  has  been  relatively  ineifective. 

Senator  Humphrey.  You  think  he  has  been  relatively  ineffective? 

Mr.  Teller.  Yes. 

Senator  Humphrey.  In  spite  of  what  you  know  has  taken  place 
within  the  Congress  of  Industrial  Organizations  within  the  last  2 
years,  would  you  say  he  has  been  relatively  ineffective? 

Mr.  Teller.  It  is  because  I  know  what  has  taken  place  in  the  CIO 
that  I  say  Phillip  Murray  has  been  relatively  ineffective. 

Senator  Humphrey.  Would  you  say  that  the  CIO  was  Communist 
infiltrated  and  was  Communist  dominated? 

Mr.  Teller.  I  would  not  say  it  was  Communist  dominated,  but 
I  would  say  it  was  Communist  infiltrated. 

Senator  Humphrey.  In  positions  of  leadership? 

Mr.  Teller.  The  national  CIO? 

Senator  Humphrey.  Yes. 

Mr.  Teller.  Not  in  positions  of  leadership,  with  the  exception  of 
the  head  of  the  United  Electrical  Radio  and  Machine  Workers,  al- 
though undei'  Communist  strategy  he  would  not  be  a  Communist 
himself  but  one  who  would  be  used  for  defeating  the  right-wing 
element. 

Senator  Humphrey.  Would  you  say  the  American  Federation  of 
Labor,  the  oldest  legitimate  trade-union  organization  in  this  coun- 
try, is  Communist  infiltrated  ? 

Mr.  Teller.  No  ;  with  rare  exceptions. 

Senator  Humphrey.  Were  thev  Communist  infiltrated  before  the 
Taft-Hartley  law? 

Mr.  Teli.er.  No. 

Senator  Humphrey.  Would  you  say  the  ITU  was  Communist 
infiltrated? 

Mr.  Teller.  Certainly  not. 

Senator  Humphrey.  Will  the  Senator  still  yield  for  a  few  more 
questions  "i 

Senator  Neely.  Yes. 

Senator  Humphrey.  I  would  like  to  ask  a  question  here  in  refer- 
ence to  your  association  with  the  ITU.  I  want  to  ask  the  witness: 
Did  you  ever  address  a  convention  of  the  ITU  at  Miami,  Fla.  ? 

Mr.  Teller.  No. 

Senator  Huiniphrey.  Let  me  ask  you  this :  Has  tlie  Employers'  As- 
sociation and  representatives  of  the  Employers'  Association  in  the 
printing  trade  ever  praised  the  closed-shop  agreements  of  the  ITU? 

Mr.  Teller.  I  don't  know.  It  is  possible  that  they  might  have, 
but  I  don't  know. 

Senator  Humphrey.  Are  you  familiar  with  an  article  published  in 
the  Reader's  Digest  by  William  Hard,  staff  writer  of  the  Reader's 
Digest,  entitled  "The  Typographical  Union,  Model  for  All,"  in  the 
Reader's  Digest  for  June  1943  ? 

Mr.  Teller.  Yes. 

Senator  Humphrey.  You  are  familiar  with  that  article? 

Mr.  Teller.  Yes,  I  am. 
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Senator  Humphrey.  Would  you  say  that  article  was  one  of  praise 
for  the  ITU? 

Mr,  Teller.  It  was. 

Senator  Humphrey.  How  do  you  evaluate  ]Mr.  Hard  as  a  writer 
on  labor-management  problems? 

Mr.  Teller.  An  excellent  person. 

Senator  Humphrey.  An  excellent  person  ? 

Mr.  Teller.  I  have  the  highest  regard  for  him,  and  he  has  been 
my  writing  associate  at  times. 

Senator  Humphrey.  He  has  been  your  writing  associate? 

Mr.  Teller.  At  times. 

Senator  Humphrey.  Would  you  say  this  article  was  Generally 
favorable  to  ITU? 

Mr.  Teller.  Yes.  I  said  that,  Senator,  and  I  am  generally  favor- 
able to  ITU,  and  I  have  a  high  regard  for  it  except  on  the  closed-shop 
issue. 

Senator  Humphrey.  Except  on  the  closed-shop  issue  ? 

Mr.  Teller.  Yes,  sir. 

Senator  Humphrey.  And  yet  is  it  not  true  that  the  ITU  for  bet- 
ter than  50  years  had  rather  peaceful  labor-management  relations 
with  its  employers? 

Mr.  Teller.  Yes ;  and  gradually  strangling  the  printing  and  pub- 
lishing industry  through  the  closed-shop  medium,  the  restrictions 
on  apprentices,  and  the  restrictive  practices  which  went  along  with 
the  closed-shop  institution. 

Senator  Humphrey.  Let's  talk  about  that  word  "strangling"  for 
a  minute.  In  1904  the  average  age  of  death  of  ITU  members  was 
41,  by  1910  it  was  46,  by  1930  it  was  59,  by  1942  it  was  64. 

According  to  Mr.  Hard,  he  states : 

The  union  has  gradually  brought  the  work  time  of  its  members  down  from  12 
hours  a  day  to  a  maximum  of  40  hours  a  week.  The  work  in  a  modern  compos- 
ing room  is  fast,  intense,  and  exhausting. 

Mr.  Hard  goes  on  to  conclude  the  necessity  of  these  fine  work 
relationships.  Then  he  goes  on  in  this  article — I  will  submit  it  for 
the  record  if  anyone  wishes  to  have  it  incorporated — he  goes  on  in  this 
article  to  point  out  that  the  typographical  union  is  very  democratic 
and  that  its  relationships  because  of  the  unique  character  of  the 
work  of  the  printing  industry  has  been  a  highly  efficient  relationship 
with  the  printing  industry. 

Is  that  right  or  is  it  not? 

Mr.  Teller.  Senator  Humphrej'^,  I  have  nothing  but  praise  for 
the  ITU  on  all  scores.  I  have  a  high  regard  for  it  for  the  way  it 
operates,  but  I  think  the  ITU  lost  the  way  on  the  closed  shop  and  could 
have  survived  just  as  efficiently  with  a  union  shop,  but  instead  it  chose 
to  combat  the  law  at  the  cost  of  over  a  million  dollars. 

Senator  Humphrey.  Let's  talk  facts  now  and  not  what  we  suppose. 

Up  until  the  Taft-Hartley  Act  how  was  the  pattern  of  labor- 
management  relationships  between  the  ITU  and  the  printing 
industry  ? 

Mr.  Teller.  It  was  good  except  on  the  closed-shop  issue,  the  restric- 
tions on  apprentices,  and.  as  you  have  read  from  Mr.  Hard's  article, 
the  increasing  average  age  of  the  workmen. 
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Senator  Humphrey.  But  the  point  is :  Have  they  ever  had  any  real 
long  disputes  such  as  they  have  had  since  Taft-Hartley  ? 

Mr.  Teller.  In  that  particular  industry? 

Senator  Humphrey.  Yes. 

Mr.  Teller.  No.  Taft-Hartley  caused  the  dispute  in  the  ITU, 
and  the  only  reason  it  caused  that  dispute  was  that  Mr.  Randolph 
decided  he  was  bigger  than  the  Government  and  was  going  to  challenge 
this  law  and  repudiate  it  and  violate  it,  and  he  said  so. 

Senator  Humphrey.  My  point  is :  Here  is  one  of  the  real  closed-shop 
unions  of  this  country.  I  agree  with  you  there  may  be  abuses  in  a 
closed  shop,  but  here  is  a  union  that  really  has  an  excellent  world- 
renowned  record  for  a  closed-shop  agreement  with  an  employer. 

Here  is  a  law  wdiich  is  apparently  determined  to  outlaw  that  kind 
of  thing,  and  its  immediate  result  is  what?  To  destroy  a  union  and 
at  the  same  time  to  jeopardize  a  trade  on  the  employers'  side.  Tiie 
employer  has  taken  a  certain  amount  of  glee  in  pointing  out  that  there 
has  been  developed  a  new  process,  which  by  the  way,  is  not  such  a 
good  process  for  the  reader,  but  a  good  process  which  is  taking  away 
the  livelihood  of  some  of  these  union  members. 

Do  you  subscribe  to  that  ? 

Mr.  Teller.  I  don't.  I  don't  agree  that  the  Taft-Hartley  Act  has 
destroyed  the  ITU  or  has  done  any  of  the  things  you  said  it  did.  The 
only  thing  the  Taft-Hartley  Act  did  was  to  underwrite  a  public  inter- 
est in  free  access  to  the  employment  market,  and  the  ITU,  instead  of 
subscribing  to  that  and  following  it  and  surviving  under  it  very  nicely, 
chose  to  combat  the  law  and  to  create  strife. 

Senator  Humphrey.  Talking  about  the  free  market,  may  I  ask  you 
this :  Were  you  familiar  with  the  recent  closing  up  of  the  New  York 
Sun  ? 

Mr.  Teller.  The  recent  closing  up  of  the  New  York  Sun  ? 

Senator  Humphrey.  Tlie  New  York  Star,  I  mean. 

Mr.  Teller.  Yes. 

Senator  Neely'.  Mr.  Chairman,  I  ask  to  be  excused  in  order  to  attend 
a  caucus. 

The  Chairman.  I  would  like  to  say  I  promised  Senator  Lucas  that 
all  of  the  Democratic  members  would  go  to  the  caucus  and  would  be 
excused  for  the  caucus.  I  will  stay  here  and  I  think,  Mr.  Teller,  that 
probably  we  will  soon  find  just  how  much  the  individual  counts  when 
ne  goes  against  the  group,  after  all  the  Democrats  have  gone. 

Senator  Taft.  The  Republican  members  are  most  willing  to  put 
this  hearing  off  until  some  other  time  after  February  8  if  the  Demo- 
crats would  like  to  do  so. 

The  Chairman.  May  I  ask,  Mr,  Teller,  are  you  going  to  stay  all  day  ? 

Mr.  Teller.  I  had  intended  to  go  back.  I  have  an  arbitration  in 
New  York.  Is  it  the  Senator's  suggestion  that  I  stay  and  be  available 
later  on  ? 

The  Chairman.  I  have  no  suggestion  at  all,  but  if,  after  the  Repub- 
licans finish  with  you,  there  are  some  requests  from  our  side  for  further 
questions,  I  will  let  you  know. 

Mr.  Teller.  I  will  be  available  for  that  purpose.  Senator,  and  I 
assume  that  that  would  be  sometime  this  afternoon. 

Senator  Taft.  We  hope  not. 

The  Chairman.  We  hope  we  can  finish  this  morning. 
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Senator  Hitmpiikey.  I  would  like  to  ask  this  final  question  because 
I  am  not  clear  on  this.  I  would  like  to  know  when  and  where  Mr. 
Randolph  said  he  would  openly  violate  the  law  or  where,  in  fact,  he 
repudiated  the  law. 

Mr.  Teller.  He  said  it  at  the  first  convention,  and  after  that  appar- 
ently, I  don't  know,  but  it  seemed  to  me  his  latest  statements  were  a 
little  more  guarded,  but  at  the  first  convention  in  the  first  flush  of  his 
anger  at  the  Taft-Hartley  Act  he  openly  stated  it,  as  I  recall. 

Senator  Taft.  I  wonder  if  we  couldn't  ask  Mr.  Teller  to  put  in  the 
record  any  statement  he  refers  to,  including  any  modifying  state- 
ments.    Could  you  obtain  those  statements  and  file  them? 

Mr.  Teller.  Yes ;  I  will  be  glad  to. 

Senator  Taft.  I  think  Mr.  Randolph  is  going  to  appear  himself 
later. 

Senator  Humphrey.  Yes ;  he  is. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  I  only  have  a  few  questions.  I  want  to  say  as  one 
Senator  here,  that  I  appreciate  your  sincerity  and  the  clear  way  in 
which  you  presented  your  side  of  the  discussion,  and  I  congratulate 
you  on  that. 

I  just  want  to  get  clear  in  my  own  mind  your  attitude  toward  the 
closed  shop  and  the  union  shop.  I  understand  you  are  opposed 
definitely  to  the  closed  shop.  Am  I  to  understand  that  you  approve 
the  union-shop  provisions  of  the  Taft-Hartley  Act  ^ 

Mr.  Teller.  Yes ;  I  do. 

Senator  Smith.  You  think  that  is  the  right  approach  to  the  shop 
question  ? 

Mr.  Teller.  I  think  it  is  the  best  approach  in  all  circumstances; 
yes. 

Senator  Smith.  Do  you  feel  also  then  that  we  have  had  adequate 
protection  for  the  worker  in  his  freedom  of  getting  a  job  and  so  on 
through  our  provision  of  the  Taft-Hartley  Act  with  reference  to  the 
union  shop  ? 

Mr.  Teller.  We  have  given  him  the  best  protection  under  all  the 
circumstances.  There  are  some  who  would  say  we  ought  to  abolish 
the  entire  institution  of  compulsory  union  membership.  I  don't  sub- 
scribe to  that. 

Senator  Smith.  Assume  we  have  recognized  that  principle  in  the 
Taft-Hartley  Act.  What  I  am  interested  in  is  protecting  the  worker 
from  being  exploited  either  by  big  business  or  by  big  labor.  I  want 
the  workingman  in  this  country,  as  a  free  American  citizen,  to  have 
a  break,  and  I  want  to  have  adequate  legislation  in  whatever  law  we 
pass  to  protect  him  adequate  in  that  situation. 

Mr.  Teller.  Precisely. 

Senator  Smith.  If  he  has  to  join  the  union  isn't  it  perfectly  proper 
that,  if  he  is  compelled  to  join  the  union  ultimately,  the  Federal 
Government  should  take  cognizance  of  reasonable  regulations  to  pro- 
tect him  in  the  matter  of  initiation  fees,  dues,  regulations,  assessments, 
and  so  on,  so  that  he  has  a  fair  break  for  his  own  livelihood  and  for 
the  protection  of  his  own  income  where  there  is  a  check-off  and  those 
things  that  take  money  out  of  his  pocket  without  his  consent  and 
so  on  ? 

If  we  are  going  to  recognize  the  strength  of  the  unions — and  I  am 
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not  qiiarelliiig  witli  that,  I  believe  in  unionism — but  it  seems  to  me 
we  are  justified  in  ha  vino;  reasonable  regulations  to  protect  the  work- 
ingman  in  his  very  difficuh  position. 

Formerly  he  was  exploited  by  big  business,  I  agree,  and  I  think 
today  he  is  being  exploited  by  big  labor,  and  I  am  troubled  by  it. 
I  think  we  have  a  responsibility  to  protect  him  from  both.  Do  you 
agree  ^ 

Mr.  Teller.  Yes,  I  do.  I  think  the  problem,  as  the  Senator  puts 
it,  is  to  protect  the  interest  of  the  worker  without  unduly  interfering 
with  the  integrity  and  strength  of  unions  in  the  process  of  collective 
bargaining. 

Senator  Smith.  I  agree  with  that.  I  want  to  see  collective  bargain- 
ing protected.     I  want  to  see  unions  strengthened  legitimatelJ^ 

Mr.  Teller.  I  think  the  Taft-Hartley  Act  does  it. 

Senator  Smith.  That  was  the  spirit  of  those  of  us  who  helped  write 
the  Taft-Hartley  Act  and  I  take  my  full  share  of  responsibility  for 
it,  even  though  it  is  being  attacked  as  being  a  slave  labor  act.  That 
accusation  roils  off  me  like  water  off  a  duck's  back. 

Senator  Donnell.  Will  the  Senator  yield  for  a  query  ? 

Senator  Smith.  Yes. 

Senator  Donnell.  Has  the  Senator  seen  this  morning's  Washing- 
ton Post  in  which  the  quotation  from  Senator  Taft  appears? 

Senator  Smith.  I  just  read  the  headlines. 

Senator  Donnell.  Did  the  Senator  also  notice  in  that  article  the 
headlines"  of  which  he  read,  this  very  significant  observation : 

Myers  denounces  law.  Last  niglit  in  a  Nation-wide  broadcast,  Senator  Mj'ers, 
of  Pennsylvania,  Democratic  whip  of  the  Senate,  lambasted  the  Taft-Hartley  Act 
as  an  attempt  to  "handcuff"  organized  labor. 

That  article  was  written  by  Kobert  C.  Albright,  Post  reporter, 
whom  most  of  us  know. 

Senator  Smith.  I  am  glad  you  read  that  because  I  have  looked  on 
the  Taft-Hartley  law  as  being  a  move  in  the  direction  of  setting  up  a 
bill  of  rights  for  the  ordinary  working  man  in  this  country,  and  in 
combination  with  the  Wagner  Act  he  is  protected  from  exploitation 
both  by  big  business  and  big  labor,  and  I  think  that  is  a  responsibility 
of  government,  to  see  that  he  has  that  protection. 

Mr.  Teller.  I  quite  agree. 

Senator  Smith.  Now,  the  other  question :  I  wasn't  quite  clear  as  to 
what  your  solution  to  the  national  paralysis  situation  is.  I  haven't 
had  time  to  read  your  carefully  prepared  statement  here.  Possibly 
you  covered  it  fully,  I  don't  want  to  take  too  much  time,  but  I  am  not 
clear  as  to  your  approach  to  this  question  of  the  President  having 
power  to  get  an  injunction  through  the  Attorney  General  in  case  of 
national  paralysis. 

Mr..  Teller.  There  are  two  aspects  of  the  question,  Senator.  The 
first  is:  Does  the  President  have  the  injunctive  power  under  S.  249? 

In  other  words,  may  the  President  go  into  court  and  secure  an  in- 
junction under  S.  249? 

Senator  Smith.  The  Attorney  General  implies  that  he  could. 

Mr,  Teller.  Yes,  The  second  question  is,  apart  from  that  first  ques- 
tion :  What  should  we  do  about  emergency  strikes? 

Kegarding  the  first  question,  I  disagree  with  the  Attorney  General, 
and  I  respectfully  disagree  with  the  President. 
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Senator  Donnell.  Would  Mr.  Teller  indicate — you  say  with  regard 
to  the  first  question  you  disagree.  Would  you  be  kind  enough  to  state 
what  that  question  is,  with  respect  to  the  Attorney  General's  and  the 
President's  positions,  with  which  you  disagree  ? 

Mr.  Teller.  Regarding  the  first  question — that  is,  does  the  Presi- 
dent have  power  under  S.  249  to  secure  an  injunction  through  the 
courts  in  regard  to  an  emergency  strike — I  disagree  with  the  Attorney 
General  and  I  respectfully  disagree  with  the  President,  I  don't  think 
the  President  has  that  power  under  S.  249  for  the  following  reasons : 

Based  upon  the  United  Mine  Workers  case,  decided  by  the  Supreme 
Court  of  the  United  States.     In  the  United  Mine  Workers  case 

Senator  Donnell.  330  United  States  at  page  258;  is  it  not,  Mr. 
Teller? 

Mr.  Teller.  That  is  right.  In  the  United  Mine  Workers  case,  the 
Supreme  Court  of  the  United  States  held  that  an  injunction  may  issue 
to  restrain  a  strike  called  at  a  plant  which  the  President  has  seized 
under  the  provisions  of  the  War  Labor  Disputes  Act,  which  then  was 
in  existence,  where  by  virtue  of  the  seizure  the  Federal  Government 
became  the  employer  and  the  people  working  at  the  plant  became 
employees  of  the  Government.    That  was  the  holding  in  that  case. 

In  the  course  of  Judge  Vinson's  opinion,  he  stated  fairly  plainly  that 
the  answer  would  probably  have  been  different  if  there  has  been  no 
seizure  and  if  the  employees  had  been  working  not  for  the  Govern- 
ment by  virtue  of  the  War  Labor  Disputes  Act,  but  for  a  private 
employer. 

Senator  Donnell.  Mr.  Teller,  would  you  mind  if  I  just  read  two 
sentences  from  Justice  Vinson's  opinion  along  that  line? 

Mr.  Teller.  No. 

Senator  Donnell.  Page  278  of  the  decision.  He  says,  referring  to 
reference  in  debates  of  both  Houses  of  Congress : 

The  frequency  of  these  references  and  the  attention  directed  to  their  subject 
matter  are  compelling  circumstances.  We  agree  that  they  indicate  that  Congress 
in  passing  the  act  did  not  intend  to  permit  the  United  States  to  continue  to  inter- 
vene by  injunction  in  purely  private  labor  disputes,  but  vrhether  Congress  so 
intended  or  not  is  a  question  different  from  the  one  before  us  now.  Here  we  are 
concerned  only  with  the  Government's  right  to  injunctive  relief  in  a  dispute  with 
its  own  employees. 

Thank  you,  Mr.  Teller. 

Mr.  Teller.  Now,  of  course,  the  statement  which  Senator  Donnell 
read  is  dicta,  but  it  is  strong  dicta  and  it  has  to  be  taken  into  account. 

Senator  Donnell.  It  is  only  dicta  as  to  the  earlier  part  of  it,  the  part 
where  it  says — 

The  only  question  before  the  court  is     *     *     * 

In  this  part  it  is  not  dicta : 

Here  we  are  concerned  only  with  the  Government's  right  to  injunctive  relief 
in  a  dispute  with  its  own  employees. 

That  is  not  dictum.     That  is  directly  on  the  point  at  issue ;  is  it  not? 

Mr.  Teller.  Yes,  sir. 

Senator  Donnell.  Thank  you. 

Mr.  Teller.  Private  parties  is  what  I  meant.  The  courts  indicated 
fairly  clearly  that  the  Debs  case  is  dead  for  all  time.  In  that  case, 
it  will  be  recalled  that  the  Federal  Government  obtained  an  injunc- 
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tion  restraining  violence  in  1890, 1  believe,  in  connection  with  the  rail- 
road strike. 

The  Chaikman.  That  was  1893. 

Mr.  Teller.  Thank  you.  In  that  case  the  injunction  was  granted 
partly  because  of  the  public  interest,  partly  because  of  the  proprietary 
interest  by  the  United  States  Government  in  the  mails,  and  partly 
because  of  the  United  States  Government's  proprietaiy  interest  in  the 
channels  of  interstate  commerce. 

That  was  a  very  strong  case,  perhaps  stronger  than  any  emergency 
strike  that  would  take  place,  where  the  Government's  proprietary 
interests  are  not  involved. 

Nevertheless,  it  was  the  Debs  case  which  was  treated  in  the  Norris 
Act,  and  it  was  the  Norris  Act  which  said  that  no  injunction  may  be 
secured  in  a  private  controversy. 

Now  it  might  be  contended  or  it  might  have  been  contended  that  S,. 
249  modifies  the  Norris  Act  to  the  extent  necessary  to  make  this  injunc- 
tion effective.  But  I  read  title  IV  of  S.  249  and  I  find  that  it  reaffirms 
the  Norris  Act.  Hence,  S.  249  has  to  be  read  in  the  light  of  the  full 
effectiveness  of  the  Norris  Act ;  and  it  seems  to  me,  therefore,  that  the 
President  would  not  have  the  right  to  secure  an  injunction  in  the  light 
of  the  existence  of  the  Norris  Act  unless  the  Government  became  the 
owner  of  the  plant  through  seizure  or  other  means,  and  the  employees 
working  at  the  plant  were  employed  by  the  Government. 

Now  it  seems  to  me  that  this  is  not  a  matter  upon  which  we  ought  to 
speculate  and  pass  a  law  in  the  face  of  such  sharp  disagreement, 
especially  where  the  disagreement  comes  from  both  sides.  It  comes 
from  the  union;  it  comes  from  employer  people,  and  it  comes  from 
people  in  the  legislature.  In  determining  the  meaning  of  this  statute, 
I  don't  think  the  President's  utterance  would  have  any  legislative 
historical  effect,  nor  would  the  utterance  of  the  Attorney  General.  It 
would  be  for  the  legislature  to  decide  that. 

Senator  Donnell.  Will  the  Senator  yield  ? 

Senator  Smith.  Yes. 

Senator  Doxnell.  In  that  connection  I  take  it,  Mr.  Teller,  that 
you  have  read  at  least  that  portion  of  the  Attorney  General's  letter 
of  February  2  which  refers  to  title  III  of  S.  249. 

Mr.  Teller.  Yes;  I  have  read  this  letter  dated  February  2  from 
Attorney  General  Tom  C.  Clark  to  the  Honorable  Elbert  D.  Thomas, 
chairman  of  this  committee. 

Senator  Doxnell.  Mr.  Teller,  have  you  observed  the  meticulous 
care  with  which  the  Attorney  General  indicates  that  he  is  not  render- 
ing any  opinion  at  all?  In  fact,  on  page  5,  the  fourth  paragaph,  he 
says : 

You  have  requested  my  views  concerning  certain  questions  wliich  might  arise 
under  the  pi-ovisions  of  title  III  of  tlie  bill.  As  you  know,  the  statutes  authorize 
the  Attorney  General  to  advise  only  the  President  and  the  heads  of  executive 
departments.  Each  Attorney  General  has  adhered  to  this  policy,  holding  it 
precluded  the  furnishing  of  opinions  to  committees  of  the  Congress.  You  may 
he  sure  I  would  like  to  advise  you  in  this  instance,  but  this  traditional  practice 
should  not  be  disturbed. 

Then  he  proceeds  to  go  ahead  and  tell  something,  and  he  very 
studiously  avoids  the  use  of  the  word  "opinion''  and  puts  in  the  word 
"belief"  in  two  separate  instances. 
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Mr.  Teller,  you  have  observed  those  facti-,  doubtless;  have  you  not?' 

Mr.  Teller.  Yes;  I  have,  Senator. 

Senator  Donnell.  May  I  ask  you  also:  Have  you  ohser\-ed  the 
fact  that  the  two  authorities  which  he  cites  in  support  of  one  proposi- 
tion— and  I  am  goino;  to  ask  you  after  these  other  gentlenuiu  have 
finished  a  question  or  two  along-  that  line — that  one  of  the  two  author- 
ities is  the  opinion  of  Attorney  General  Murphy  of  October  4,  1939» 
Doubtless  you  recall,  if  you  are  familiar  with  that :  or,  if  not,  you 
would  obviously  recognize  in  looking  at  it,  as  it  is  set  forth  in  19?)9 
Opinions  of  the  Attorney  General,  that  I  should  say  at  least  four- 
fifths  or  three-fourths — I  am  not  very  good  on  estimates  of  that 
kind — but  at  least  three-fourths  of  that  opinion  is  devoted  to  the 
proposition  that  the  Attorney  General  will  not  furnish  an  opinion, 
that  that  is  the  tradition.  He  cites  Mr.  Mitchell's  letter  and  then 
proceeds  to  make  an  observation,  a  very  brief  one,  but  the  very  author- 
ity which  Mr.  Clark  cites  here,  this  opinion  of  the  Attorney  General, 
is  in  largest  part  in  support  of  the  proposition  that  an  opinion  must 
not  be  rendered  by  the  Attorney'  General  to  a  committee  of  Congress, 

Is  that  not  correct  ? 

Mr.  Teller.  I  hadn't  read  that  opinion.  I  hadn't  had  the  chance 
to  read  it,  but  I  have  no  doubt  that  is  correct. 

Senator  Donnell.  In  my  opinion,  I  assure  you  that  is  a  correct 
statement  of  facts  and  the  letter  of  Mr.  Murphy  will  speak  for  itself. 

Mr.  TeIxLer.  On  page  6  of  this  letter,  Attorney  General  Clark  states 
as  follows : 

I  say  this — 

his  opinion  that  an  injunction  ma}-  issue — 

because  it  is  my  belief  that  access  to  its  own  courts  is  always  available  to  the 
United  States,  in  the  absence  of  a  specific  statutory  bar  depriving  the  Govern- 
ment of  the  right  to  seek  the  aid  of  the  Federal  courts  in  such  critical  situations. 

Senator  Donnell.  Does  he  cite  authority? 

Mr.  Tellek.  No,  but  I  agree  with  the  general  statement.  I  do  be- 
lieve that  the  President  has  fairly  large  reserve  executive  powers; 
but  I  believe,  in  the  light  of  the  existence  of  the  Norris  Act,  which  is 
reaftirmed  in  this  statute,  and  in  the  light  of  the  fact  that  the  Norris 
Act  was  passed  to  repudiate  the  holding  in  the  Debs  case,  and  in  the 
light  of  fairly  clear  dicta  and  the  opinions  of  the  other  judges  in  the 
United  Mine  Workers  case  in  330  U.  S.,  that  the  President  does  not 
have  power  to  secure  an  injunction  from  the  courts  under  S.  219  in  the 
case  of  emergency  strikes. 

If  the  President  desires  to  have  that  power,  I  think  especially  in  the 
light  of  the  difference  of  opinion  on  such  an  important  matter,  it  ought 
to  be  put  in  the  bill.  I  am  not  saying  that  I  suggest  it  be  put  in  the 
bill;  but  I  say  that,  if  the  President  wants  to  have  that  power,  he 
should  have  it  put  in  S.  249,  because  under  S.  249  as  it  now  reads  1  don't 
think  he  has  the  power. 

The  Chairman.  May  I  ask  a  question  there? 

Senator  Smith.  Yes. 

The  Chairman.  You  say  that  the  Norris-LuGuardia  Act  overcame 
the  Debs  case.  That,  of  course,  is  legally  true.  No  one  disputes  that 
at  all,  but  in  the  discussion  of  the  Norris-LaGuardia  Act  and  in  the 
debate  in  Congress  regarding  the  Norris-LaGuardia  Act,  did  the  Debs 
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case  or  did  the  g-eiieral  practice  in  regard  to  injunctions  dominate  the 
debate  ?  And  wasn't  there  a  general  feeling  in  the  minds  of  ])ractically 
everybody  that  the  practice  may  have  been  as  a  result  of  the  Debs 
case^  But  the  Norris-LaChuirdia  Act  was  more  than  just  simply  an 
overrulirig  of  an  action  or  a  decision  by  the  Supreme  Court;  was  it 
not  ? 

Mr.  Teller.  Oh,  yes,  Senator  Thomas,  I  quite  agree  with  you.  The 
Debs  case  inspired  scores  of  injunctions  in  State  and  Federal  courts, 
and  it  was  those  scores  of  injunctions  and  practices  of  those  injunc- 
tions which  the  Norris  Act  was  primarily  aimed  at;  but  in  the  scores 
of  Senate  aiul  House  debates,  as  I  recall  them,  the  Debs  case  was  men- 
tioned quite  naturally. 

The  CiiAiiniAX.  Naturally  it  was  mentioned,  because  in  legal  dis- 
cussion you  must  pin  to  something,  but  the  Debs  case  wasn't  the  begin- 
ning of  injunctive  practices  in  labor  matters  in  the  United  States. 

Mr.  Teller.  Except  for  a  few  cases  where  railroads  were  in  re- 
ceivership, yes. 

The  CiiAiRMAX.  You  are  now  talking  about  Federal  Government, 
of  course,  and  the  Norris-La.Guardia  Act  has  to  do  with  Federal  cases, 
but  tlie  common  practice  of  resorting  to  courts  in  labor  disputes  and 
labor  troubles  is  very  much  older  than  the  Debs  case;  is  it  not? 

Mr.  Teller.  Injunctions  in  labor  disi)utes,  no.  Senator.  There  was, 
I  believe,  one  case  in  Pennsylvania,  a  lower  court,  and  perhaps  two 
others.  1  recall  there  vrere  possibly  three;  but,  generally  speaking, 
the  right  to  secure  an  injunction  in  a  labor  dispute  based  upon  an  in- 
tangible ])ro]:)erty  was  not  etfectuated  until  the  Debs  case. 

The  CiiAiiniAk.  You  would  hold,  then,  that  the  trouble  in  regard 
to  injunctions  in  labor  cases  has  been  almost  entirely  since  the  Debs 
case '. 

Mr.    Teiler.  Yes. 

The  Chairman.  Thank  you.  Senator  Smith. 

Senator  Smith.  The  question  1  was  going  to  ask  you,  Mr.  Teller, 
vras  bi'ought  up  by  some  of  our  other  witnesses.  On  page  18  of  the 
bill  before  us — have  you  the  text  of  the  bill  there  ? 

Mr.  Teeler.  I  don't  have  your  text,  but  if  you  will  refer  me  to  the 
section.  Senator,  I  can  find  it. 

Senator  Smith.  It  i.s  in  section  '^'&l  under  the  heading  ''Emergency 
Boards."  ;3<!2.  subsection  (c).  It  is  under  the  general  heading  "Na- 
tional Emergencies." 

Mr.  Teller.  Yes;  I  have  it  now. 

Senator  Smith.  In  that  section  it  reads: 

Afttn-  a  Presidential  proclamation  has  been  issued  under  section  801.  and  until 
5  days  have  elapsed  after  the  report  has  been  made  by  the  I*>oard  appointed 
under  this  section,  the  parties  to  the  dispute  shall  continue  or  resume  work  and 
operations  under  the  terms  ni\d  conditions  of  employment  which  were  in 
effect  immediately  prior  to  the  liegiuninj;-  nf  the  dispute  unless  a  change  therein 
is  agreed  to  by  the  parties. 

The  ({uestion  presented  is:  Does  that  mandate  in  tliis  law  imply 
that  the  remedy  can  be  s<^ught  in  the  courts  if  either  party  doesn't 
carry  that  out,' and  would  the  remedies  sought  in  the  courts  under 
those  conditions  permit  the  granting  of  injunctions? 

I  would  say  no,  because  of  a  subsequent  provision  which  you  called 
attention  to  in  title  IV:  that  the  Norris-LaGuardia  Act  was  in  effect. 
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I  don't  see  wliat  possible  way  this  particular  mandate  here — "'The 
parties  to  dispute  shall  continue  or  resume  work" — how  that  can  pos- 
sibly be  enforced  under  the  language  of  this  act  without  some  specific 
measures  being  incorporated  into  the  act  indicating  what  could  be 
done. 

^Ir.  Ti<:ller.  I  thoroughl}^  agree,  and  it  seems  to  me  rather  peculiar 
to  argue  that  the  injunctive  power  exists  because  it  was  left  out.  It 
was  in  the  Tift-Hartley  xVct,  and  3'ou  took  it  out,  and  then  you  say 
you  have  it. 

It  seems  to  me  if  you  have  it  and  if  you  want  it,  put  it  in. 

Senator  Smith.  Then  you  agree  that,  as  far  as  this  act  is  concerned, 
the  injunctive  pov;er  doesn't  exist  and  you  don't  agree  with  the  At- 
torney General's  implication  in  his  letter  that  it  would  exist  in  case 
of  emergency? 

Mr.  Teller.  I  disagree  with  the  President  in  his  opinion  and  with 
the  opinion  of  the  Attorney  General. 

Senator  Smith.  Now,  my  original  question  was — I  wasn't  clear 
from  your  statement  what  your  own  formula  would  be  in  national 
emergency  cases.  If  we  could  have  that  briefly  stated,  it  would  be 
helpful  to  my  own  thinking,  because  this  to  me  is  the  most  interest- 
ing question  in  the  whole  deliberation. 

Mr.  Teller.  My  views  on  the  subject — and  I  would  like  to  state 
them  before  I  state  my  conclusion — are  as  follows : 

In  dealing  with  emergenc}^  strikes,  we  have  to  realize  that  we  have 
a  number  of  other  values  to  maintain,  including  a  free  labor  move- 
ment and  free-enterprise  society,  and  we  have  got  to  adopt  a  labor- 
relations  point  of  view,  realizing  what  happens  in  labor  disputes. 

Any  statute,  to  my  mind,  dealing  with  emergency  strikes,  although 
designed  for  that  limited  purpose,  will  seep  down  into  the  normal  proc- 
esses of  collective  bargaining  and  will  become  a  part  of  it.  It  will  be 
used  by  the  parties  to  the  dispute.  In  addition  to  that,  I  believe  it 
will  provoke  emergencies.  I  don't  think  compulsory  arbitration 
should  be  used  because  it  leads  to  Govermnent  control  of  wages,  prices, 
and  profits,  and  leads  to  (government  regulation  and  the  end  of  our 
free  labor  movement  and  a  much-regulated  economy.  It  probably 
would  be  ineffective  in  any  event. 

I  don't  like  the  injunction  in  the  cooling-off  situation  because,  in 
the  first  place,  I  don't  think  a  period  of  cooling  off  is  a  period  of 
cooling  off.    It  think  it  is  a  period  of  warming  up. 

In  the  second  place,  the  Government  is  by  injunction  saying  that 
cei'tain  employees  should  work  for  the  private  profit  of  the  employer. 
I  don't  place  too  much  eni])hasis  on  the  absence  of  a  guaranty  of  retro- 
activity. We  talk  about  that  now  in  a  period  of  rising  wages  and  ris- 
ing prices.  In  a  period  of  falling  prices  or  falling  wages,  the  in.- 
junction  might  do  the  employer  a  good  deal  of  harm. 

In  any  event,  what  the  Government  says  to  these  employees  is :  "You 
must  work  for  60  or  80  days.''  If  it  exists  in  the  statute,  it  is  going 
to  be  used. 

It  is  true  that  many  of  the  injunctions  issued  under  the  Taft-Hart- 
ley Act  were  successful.  I  think  that  is  just  first-blush  success.  I 
think  when  the  cooling-off  period  gets  into  operation  after  a  while, 
it  will  prove  ineffective  and  harmful  because  it  will  provoke  emer- 
irencies. 
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NoAv  that  leaves  us  with  seizure.  I  initially  felt  we  ought  to  have 
a  statute  on  seizure,  and  I  preferred  seizure  hoth  to  cooling  off  and  to 
compulsory  arbitration;  bat  upon  reconsideration  I  wonder  whether 
any  statute  should  be  enacted  to  deal  with  emergency  strikes. 

If  seizure  is  made  a  statute,  it  will  be  used  in  connection  with 
strikes.  Anything  that  is  in  a  statute  that  is  a  step  in  the  process  of 
collective  bargaining  will  be  used,  because  somebody  will  find  it  to 
his  advantage  to  use  it.  It  would  then  become  a  wedge  iu  the  direc- 
tion of  ('Tovernment  ownership  and  would  in  many  cases  result  in  seiz- 
ure and  then  a  blank  wall. 

I  find  from  my  experience  that  collective  bargaining  takes  place 
most  effectively  when  all  avenues  have  been  exhausted.  When  the 
conciliator  has  gone  his  way.  and  the  fact-finding  group  has  departed, 
and  the  strike  is  about  to  take  effect,  and  the  employer  then  has  to 
make  up  his  mind  or  the  imion  has  to  make  up  its  mind,  collective 
bargaining  often  for  the  first  time  takes  place.  That  is  why  I  a^m 
not  enthusiastic  about  the  60-day  notice  provisions  in  section  8  (d),  I 
believe  it  is,  of  the  Taft-Hartley  Act,  or  section  8  (c)  of  S.  249,  which 
provides  for  a  30-day  notice  to  the  Conciliation  Service. 

Once  the  parties  have  a  relationship,  I  don't  think  anybody  should 
be  brought  in  unless  it  is  necessary  and  having  regard  for  the  fact  that 
collective  bargaining  often  takes  place  in  the  final  moments  before 
the  parties  part  company  when  the  parties  really  know  this  is  it,  I  am 
not  particularly  keen  about  any  legislative  intervention  in  emergency 
strikes. 

So  under  the  circumstances  I  believe  that  the  President  ought  to  have 
the  reserve  power.  Of  course,  as  Senator  Morse  said  yesterday,  we 
are  a  Government  of  laws,  not  men,  and  I  for  one,  as  a  trained  lawyer 
don't  like  a  regime  of  men  vrithout  law  or  justice,  but  having  regard 
for  this  particular  kind  of  problem  and  the  evils  inherent  in  the  other 
points  of  view,  I  believe  that  seizure  should  possibly  be  refined  by 
further  study  and  that  the  President  should  have  seizure  power,  which 
he  does,  I  believe,  under  the  executive  powers,  and  that  certain  peri- 
pheral causes  of  emergency  strikes  should  be  dealt  with. 

For  example,  I  believe  if  we  had  a  fair  national  labor  policj'  such  as 
substantially  the  Taft-Hartley  Act,  and  I  believe  if  we  had  a  policy 
directed  toward  ridding  the  unions  of  Communists  who  are  plei^ged 
to  foment  emergency  strikes  for  revolutionary,  political  purposes,  and 
if  in  addition  to  that,  management  and  unions  and  in  many  cases 
particularly  management,  paid  attention  to  some  of  the  labor-relations 
problems,  that  are  the  causes  of  emergency  strikes,  recognizing  the 
fact  that  we  operate  in  this  country  on  an  hourl}'^  wage  scale  and  that 
insecurity  and  low  wages  are  causes  of  strikes,  recognizing  that  fact. 
I  believe  we  will  proceed  more  successfully  in  the  long  run. 

Too  much  of  our  mentality  in  regard  to  emergency  strikes  is  a  back- 
wash of  the  postvv^ar  crisis,  the  precipitous  demise  of  tlie  National  War 
Labor  Board  on  December  31, 1945 ;  the  wage-price  relationship,  which 
was  distorted;  war  fatigue;  the  situation  of  full  employment ;  the  fear 
on  the  part  of  some  union  leaders  that  emplo^^ers  would  use  the  post- 
war situation  to  rid  themselves  of  unions  the  way  management  had 
done  at  the  end  of  World  War  I.  All  those  things  cou])led  with  (he 
fact  that  we  had  national  ])roblems  all  the  time,  not  local  ]^roblenis. 
vdiicli  caused  national  paralysis  and  national  strikes,  the  imblance  of 


752  LABOR    RELATIONS 

wage  scales  between  railroad  and  industrial  workers.  All  those  things 
came  together  and  I  say  that  no  law,  no  statute,  no  legislative  approach 
could  have  solved  that  matter. 

It  was  a  challenge  to  the  basis  of  our  democratic  system.  We  over- 
came it.    We  muddled  through  it. 

However,  as  that  time  rececles  and  as  we  go  forward  to  a  more  stabi- 
lized economy  and  as  disputes  tend  to  become  localized  and  that, 
coupled  with  a  proper  national  labor  policy  in  what  is  not  the  power 
of  relative  groups,  but  the  desire  to  establish  a  fair  national  labor  policy 
is  held  foremost  in  the  minds  of  people,  and  we  pay  attention  to  the 
causes  of  emergency  strikes,  we  may,  despite  temporary  inconvenience 
and  the  necessity  of  the  use  of  temporary  executive  power,  in  the 
long  run  fare  better  under  that  kind  of  regime. 

Senator  Smith.  Let  me  ask  you  this.  I  am  very  nmch  interested  in 
your  statement  about  a  national  labor  policy.  I  have  been  advocating 
in  my  own  thinking,  and  in  talking  to  friends  of  mine,  getting  differ- 
ent preambles  to  whatever  legislation  we  pass,  and  instead  of  appar- 
ently putting  the  spotlight  on  balance  of  power  between  two  strong 
groups,  it  might  be  well  to  think  in  terms  of  putting  the  spotlight  on 
how  these  groups  can  work  together  as  partners  in  the  great  over-all 
job  of  American  production. 

Do  you  share  that  general  approach  with  me? 

Mr.  Teller.  Yes,  but  there  are  times  when  groups  because  of  their 
own  interests,  will  act  contrary  to  the  social  interests. 

Senator  S^mith.  Yes,  and  I  am  trying  to  get  from  you  what  you 
would  do  in  the  last  analj'sis  in  a  situation  like  the  coal  strike  where 
without  the  war-emergency  powers  we  might  very  well  have  been  para- 
lyzed. Will  you  sj)eir  out  some  powers  for  the  President  under  those 
conditions  to  take  care  of  that  threat  to  the  national  economy? 

Mr.  Teller.  I  am  afraid  to  spell  out  powers  in  a  statute  because 
I  fear  it  will  be  used  against  management  or  against  unions,  not 
necessarily  only  against  unions  or  against  management  solely,  because 
it  becomes  then  a  part  of  the  process  of  normal  collective  bargaining. 

Again  I  say  we  look  to  the  coal  strike  in  our  tliinking,  and  it  unduly 
influences.  I  think,  because  tlie  whole  history  of  the  coal  strike  had 
reference  partly  to  the  gravity  of  the  problems  involved,  partly  to  the 
character  of  John  L.  Lewis,  and  that  was  a  case  Avhere  we  had  a  prob- 
lem which  sliould  liave  been  dealt  with  by  the  Executive. 

However,  if  you  make  a  statute,  inunediarely  you  are  spreading 
throughout  the  country  a  network  of  procedures  which  will  be  used 
in  the  normal  process  of  collective  bargaining,  which  will  at  times 
abate  efforts  to  settle  the  controversy  until  a  latei-  date. 

I  find  many  employers,  for  example,  psycliologically  confused  when 
faced  with  union  demands  and  tlie  complete  shake-up  of  their  tradi- 
tional relationship  of  finance,  wages,  j)rices.  they  become  emotionally 
paralyzed  and  are  unable  to  think  until  they  realize  this  is  tlie  time, 
this  is  the  final  time,  to  think. 

That,  perhaps,  happens  to  union  leaders  as  well,  1  wouldn't  know 
as  much  about  that,  and  statutory  measures  destined  to  intervene 
for  the  delaying  of  the  ultimate  time,  to  my  mind,  can  cause  more 
harm  than  good. 

I  know  my  proi<osal  will  not  prove  satisfactory  to  most  people.  I 
am  not  satisfied  with  it  myself,  but  then  isn't  democracy  itself  an 
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imperfect  system  and  isn't  that  the  basis  of  all  onr  individual  free- 
doms and  liberties?  The  lack  of  logic  in  many  of  our  relationships. 
Imperfection  is  the  norm  in  all  relationships,  and  I  think  we  have  got 
to  recognize  it  is  the  norm  in  the  labor-management  relationships. 

Senator  Smith.  I  have  no  trouble  with  that  suggestion. 

Senator  Taft.  The  suggestion  in  the  Taft-Hartley  law  is  very 
definite  that,  when  everything  breaks  down,  the  President  shall  come 
to  Congress,  and  it  has  always  been  my  theory  when  we  reach  that 
point — and  I  hope  we  never  do — that  the  Congress  could  pass  a 
specific  act  for  the  specific  strike  and  for  no  other. 

In  other  words,  it  might  provide  seizure,  it  might  provide  various 
other  things  which  were  appropriate  to  the  solving  of  that  particular 
problem.  In  these  days  Congress  can  be  called  together  on  24  hours' 
notice,  and  these  emergencies  are  not  unforeseen. 

I  agree  with  you ;  I  don't  think  there  ought  to  be  anything  in  the 
labor-management  laws  to  provide  for  the  solution  of  that  ultimate 
problem  which  v;e  miglit  face,  we  will  say,  with  a  general  strike,  but  it 
does  seem  to  me  that  we  could  contemplate  the  possibility  of  passing  a 
special  act  for  a  particular  strike,  not  an  act  giving  the  President  power 
for  a  year  or  anything  of  that  sort,  but  for  a  particular  emergency  and 
fitted  to  that  particular  emergency. 

Do  you  think  such  a  general  program  is  a  feasible  way  to  handle  the 
situation  ? 

Mr.  Teller.  Well,  my  difficulty  with  it  is  that  there  is  no  way  of 
preventing  it  from  becoming  part  of  the  process  of  collective  bargain- 
ing. 

Senator  Taft.  There  is,  if  you  pass  a  special  statute  for  that  par- 
ticular case. 

Mr.  Teller.  Oh,  yes,  for  that  particular  case. 

Senator  Taft.  That  particular  case  only. 

Mr.  Teller.  Oh,  yes. 

Senator  Taft.  And  to  expire  with  the  expiration  of  that  case. 

Mr.  Teller.  Or  a  resolution. 

Senator  Taft.  One  of  the  great  objections  I  had  to  the  President's 
request  in  the  railroad  labor  strike  was  that  he  wanted  those  powers 
for  a  whole  year,  which  practically  incorporated  the  policy  into  the 
policy  of  the  United  States. 

Mr.  Teller.  I  would  favor  that.  I  think  that  is  a  good  idea 
because  it  is  a  reflection  of  the  particular  situation  which  has  arisen 
and  was  not  anticipated  by  the  parties  who  really  reached  the  end  of 
the  road. 

Senator  Donnell.  Will  the  Senator  let  me  ask  him  a  question? 

Senator  Taft.  Yes. 

Senator  Donnell.  He  referred  to  the  provision  of  the  Taft-Hartley 
law  contemplating  that  when  everything  breaks  down  the  President 
shall  then  come  to  Congress.  I  would  like  the  record  to  show  whether 
or  not  the  provision  to  which  the  Senator  refers  in  the  Taft-Hartley 
Act  is  section  210,  which  reads : 

Upon  the  certification  of  the  results  of  such  ballot  or  upon  a  settlement  being 
reached,  whichever  happens  sooner,  the  Attorney  General  shall  move  the  court 
to  discharge  the  injunction,  which  motion  sh.ill  then  be  granted  and  the  injunc- 
tiou  dischnrged.  When  sn<^h  motion  is  granted,  the  President  shall  submit  to 
the  Congress  a  full  and  comprehensive  report  of  the  proceedings,  including  the 
findings  of  the  board  of  inquiry  and  the  ballot  taken  by  the  National  Labor  Reia- 
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tions  Board,  together  with  such  recommendations  as  he  may  see  fit  to  make  for 
considei-ation  and  appropriate  action. 

Senator  Taft.  That  is  the  section.  The  last  sentence  is  the  sentence 
I  had  in  mind. 

Senator  Smith.  Thank  you,  Mr.  Chairman,  I  just  wanted  to  get 
Mr.  Teller's  expressions  on  this  point,  and  I  appreciate  his  expression. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  I  want  to  discuss  a  few  questions  at  some  greater 
length  than  the  Senator  fi'om  New  Jersey,  this  matter  of  emergency 
cases.  It  is  the  fourteenth  point  in  your  prepared  statement  on  page 
10,  and  I  ask  you  to  turn  to  page  11,  the  paragraph  starting: 

Seizure  is  preferable  to  other  forms  of  Government  intervention  in  emergency 
strikes,  provided  the  Government  becomes  the  owner  of  the  plant  seized  by 
virtue  of  the  act  of  seizure.  The  seizure  should  not  be  a  token  seizure  in  which 
the  Government  takes  possession  of  the  plant  in  a  legal  sense,  but  the  owner 
of  the  plant  continues  to  manage  it  for  his  own  profit.  When  seizure  is  prop- 
erly effectuated,  it  emphasizes  the  fact  that  the  public  interest  requires  pro- 
tection and  it  avoids  the  contention  that  workers  are  being  asked  to  work  for 
the  private  profit  of  employers.  This,  by  contrast,  is  one  of  the  main  defects 
in  the  so-called  cooling-off  injunction  of  the  Taft-Hartley  Act. 

But  seizure  has  its  own  dangers.  If  the  seizure  procedure  is  established  by 
statute,  seizure  may  become  an  instrument  in  the  process  of  collective  bar- 
gaining which  might  become  an  opening  wedge  to  Government  ownership.  Seiz- 
ure effected  by  executive  action  is  preferable,  though  it  may  deteriorate  in  func- 
tion and  effect  if  it  is  used  too  often. 

Now  am  I  correct  in  my  understanding  from  your  testimony  that 
you  do  not,  however,  exclude  the  possibility  of  seizure  in  a  national 
paralysis  case  ? 

Mr.  Teller.  That  is  correct. 

Senator  Morse.  I  am  in  doubt,  however,  as  to  just  how  you  propose 
to  have  the  seizure  power  exercised.  Do  you  mean  exercised  by  the 
President  ? 

Mr.  Teixer.  Yes,  it  would  be  exercised  by  the  President. 

Senator  Morse.  And  where  would  he  get  that  power? 

Mr.  Teller.  I  assume  he  has  it  under  the  principles  of  constitu- 
tional law. 

Senator  Morse.  That  is  what  I  want  to  discuss  with  you.  I  under- 
stood in  your  discussion  with  Senator  Smith,  you  said  in  effect  you 
believe  that  seizure  could  be  exercised  under  executive  power.  Would 
you  tell  me  where  that  executive  power  is  granted  to  the  President 
in  the  Constitution  ? 

Mr.  Teller.  I  don't  recall  the  exact  section  of  the  Constitution. 
I  believe  it  is  the  section  which  authorizes  the  President  to  take  all 
measures  necessary  to  secure  compliance  with  laws.  I  don't  recall 
the  exact  words  of  it. 

Senator  Morse.  Because  this  is  so  basic  and  even  though  this  will 
take  some  time,  I  think  this  committee  just  has  to  reach  a  decision 
on  national  paralysis  cases  from  the  standpoint  of  making  up  its  mind 
what,  if  any,  procedures  it  wants  to  set  out  in  law. 

Before  I  get  through,  I  shall  discuss  some  cases  dealing  with  the 
power  of  Congress  to  delegate  authority  to  the  President.  But  I 
am  just  as  alarmed,  Mr.  Teller,  over  your  suggestion  that  seizure  could 
be  exercised  under  executive  power  as  I  am  over  the  Attorney  General's 
suggestion  that  there  is  an  inherent  power  resting  in  the  President 
which  permits  of  him  seeking  an  injunction. 
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I  am  inclined  to  think  if  he  has  some  executive  power  to  seize  the 
industry  of  this  country,  he  certainly  must  also  have  power  to  seek 
an  injuiiction.  I  deny  that  he  has  either  power,  and  if  I  am  in  error, 
I  want  you  or  any  other  witness  to  educate  me  on  it,  because  I  recognize 
we  are  not  always  right  in  our  interpretation  of  the  law,  and  I  may 
be  wrong  and  you  may  be  right. 

Let  me  take  you  through  article  II  of  the  Constitution.  Maybe 
some  other  article  of  the  Constitution  gives  the  President  some  power. 
I  think  it  is  true  that  the  founding  fathers  intended  in  article  II  to 
set  up  the  President's  power.     Article  II  says : 

The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of 
America.  He  shall  hold  his  office  during  the  term  of  4  years,  and,  together  with 
the  Vice  President,  chosen  for  the  same  term,  be  elected,  as  follows. 

Then  it  proceeds  to  set  out  provisions  for  election,  which  provisions 
have  nothing  to  do  with  the  issue  that  you  and  I  are  discussing,  so  I 
shall  pass  over  that. 

Then  the  provision  is  set  forth  in  article  II  of  the  Constitution 
relative  to  the  suggestion  of  a  successor  to  the  President  in  cases  of 
death  or  removal  from  office. 

Then  it  sets  out  the  oath  he  shall  take.  Then  section  2  of  article  II 
reads : 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the 
United  States,  and  of  the  militia  of  the  several  States,  when  called  into  the 
actual  service  of  the  United  States;  he  may  require  the  opinion,  in  writing,  of 
the  principal  officer  in  each  of  the  executive  departments,  upon  any  subject 
relatiii.i,^  to  tlie  duties  of  their  respective  ofiices,  and  he  shall  have  power  to  grant 
repr.eves  and  pardons  for  offenses  against  the  United  States,  except  in  cases 
of  impeachment. 

Certainly  there  is  nothing  in  that  section  to  give  him  power  to  seize 
a  plant  or  seek  an  injunction  unless  you  want  to  argue  that  by  implica- 
tion the  language,  "The  President  shall  be  Commander  in  Chief  of  the 
Army  and  Navy  of  the  United  States"  gives  him  that  power.  Do 
you  so  argue  ? 

Mr.  Teller.  No  ;  I  don't  argue  specifically  that  and  while.  Senator, 
you  were  reading  that,  I  recall  my  research  on  the  subject  a  little  more 
clearly.  I  believe  Corwin's  book  is  one  of  the  main  books  on  the 
subject  of  Presidential  powers. 

Senator  Morse.  Corwin  and  Hayes.  Hayes'  work  in  1942  would 
have  to  be  classed  with  Corwin. 

Mr.  Teller.  The  Senator  is  no  doubt  acquainted  with  the  two 
dominating  theories  as  to  the  President's  powers,  one  of  them  being 
that  the  President  not  only  has  the  power  specifically  given  to  him, 
but  he  also  has  powers  not  specifically  granted  to  Congress,  and  that 
he  has  in  any  event  a  general  residuary  power  to  keep  the  peace  and 
to  act  in  emergencies. 

Senator  Morse.  There  are  political  scientists  who  have  so  argued, 
but  I  don't  know  of  any  United  States  Supreme  Court  decision  which 
has  so  held. 

Mr.  Teller.  No.  On  the  other  hand,  the  Supreme  Court  of  the 
United  States  has  had  a  way  of  sustaining  the  President  in  time  of 
emergency  and  then  saying  he  shouldn't  have  done  it  after  the  emer- 
gency was  over.  As  I  recall  the  cases  cited  by  Corwin — I  am  not  too 
well  acquainted  with  Hayes — it  may  be  a  little  too  broad. 
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Senator  Morse.  I  tliiiik  that  was  ISIr.  Corwin's  interpretation,  but 
I  haven't  found  anything  in  tlie  Supreme  Court  decisions  that  ever 
held  that  tlie  President  shall  have  the  riiiht  in  times  of  emergency  to 
violate  the  Constitution  because  in  due  course  of  time  the  Supreme 
Court  will  save  the  Constitution  by  declaring  subsequenly  he  shouldn't 
have  done  what  he  did.  I  don't  think  the  Court  has  ever  sanctioned 
that  view. 

I  really  think  we  are  dealing  here  with  a  problem  so  basic  to  the 
freedoms  of  Americans  that  we  ought  to  meet  this  issue  head-on.  1 
would  be  perfectly  willing,  I  think  it  is  so  important,  to  meet  it  head- 
on  by  passing  a  law  now  that  will  take  the  issue  to  the  Supreme  Court 
in  such  a  form  that  they  would  have  to  render  a  decision  on  the  nose. 
I  think,  as  I  said  yesterday,  with  world  conditions  what  they  are  today, 
we  had  better  find  out  what  the  powers  of  the  President  of  the  United 
States  are,  if  he  has  any,  over  our  domestic  economy  other  than  those 
expressly  stated  in  article  II  of  the  Constitution,  because  let  us  not 
be  mistaken  in  thinking  that  a  President  of  the  United  States  will 
always  exercise  powers  wisely. 

We  must  have  a  check  upon  him.  Under  our  system  of  government 
it  is  the  legislature  and  the  courts  that  function  as  the  checks.  If  we 
get  ourselves  into  a  position  now,  simply  because  we  are  greatly 
troubled  about  the  danger  of  national-paralysis  strikes,  we  are  willing 
to  take  either  the  Fascist  or  Communist  concept  of  i)assing  it  to  the 
leader.  I  only  issue  the  warning  that  under  that  notion  of  executive 
power,  you  can  have  a  dictatorship  in  America  under  democratic 
language. 

I  just  have  to  be  shown  where  in  the  Constitution  there  is  the  ex- 
press language  that  gives  any  executive  authority  to  any  President 
to  proceed  to  seek  an  injunction  or  seize  a  plant  as  a  Presidential  solu- 
tion to  a  labor  dispute.  You  are  well  aware  of  the  shock  and  astonish- 
ment that  I  experienced  when  the  President  sought  to  draft  men  into 
the  Army  because  they  were  on  strike. 

I  think  the  record  shows  that  within  3  minutes  after  he  closed  that 
speech  in  the  joint  session,  I  .was  on  the  air  in  a  Nation-wide  hook-up 
denying  that  any  such  power  exists  in  the  President.  I  am  rather 
proud  of  the  fact  that  on  that  occasion  I  joined  with  the  Senator 
from  Ohio  on  the  floor  of  the  Senate  in  opposition  to  the  exercise  of  any 
such  powers  by  the  President.  We  blocked  that  proposal,  as  the  record 
shows,  on  the  Republican  side  of  the  aisle  until  a  sufficient  time  could 
elapse  until  a  few  of  our  colleagues  on  the  other  side  of  the  aisle  also 
fully  appreciated  the  full  implications  of  that  very  dangerous  pro- 
posal of  the  President  as  far  as  the  basic  rights  of  American  workers 
are  concerned  and,  therefore,  the  basic  rights  of  all  of  us. 

So  I  say  in  that  paragraph  I  see  no  such  power  unless  you  want  to 
read  into  the  language  that,  "He  shall  be  Commander  in  Chief  of  the 
Army  and  Navy  of  the  United  States." 

Now,  as  you  know,  I  wrote  quite  a  few  decisions  during  the  war  as  a 
member  of  the  War  Labor  Board  as  to  the  war  powers  of  the  President, 
on  the  w\ar  powers  of  the  President. 

Mr.  Teller.  I  read  them.  Senator. 

Senator  Morse.  As  I  shall  try  to  point  out  before  I  finish  this  dis- 
cussion, either  with  you  or  another  witness  before  the  hearings  are  over, 
there  is  quite  a  diflPerence  between  what  a  President  may  .do  as  Com- 
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mander  in  Chief  of  the  Army  and  Navy  in  modern  warfare  when  war 
no  longer  is  fought  just  by  armies,  but  by  the  whole  population  of  a 
nation.  I  speak  now  of  modern  war  as  a  total  war.  That  gives  to  him, 
in  my  judgment,  as  I  said  in  some  of  those  decisions,  considerable  power 
over  war  economy  of  a  nation  as  Commander  in  Chief. 

I  also  said  in  those  decisions  that  it  is  an  awful  power  for  one  man  to 
exercise. 

Senator  Donnell.  Will  the  Senator  yield  for  a  query  ? 

Senator  jNIorse.  Yes. 

^Senator  Donnell.  Is  it  not  also  true,  even  in  the  field  of  matters 
relating  to  war,  that  the  Congress  of  the  United  States  has  asserted  the 
right  to  be  tlie  body  which  shall  or  shall  not  grant  to  the  President  the 
power  to  make  seizure,  as  illustrated  by  the  Smith-Connally  Act,  which 
was  applicable  in  the  United  Mine  Workers  case  ? 

Senator  Morse.  That  is  true.  Of  course,  may  I  say  to  the  Senator 
from  Missouri,  what  disturbs  me — and  I  say  this  not  partisanly — what 
disturbs  me  is  that  any  President  of  our  democratic  system  wouldn't 
want  to  exercise  any  power  not  expressly  delegated  to  him  by  the  Con- 
gress in  case  of  national  emergency  dealing  with  a  domestic  economic 
problem.  I  shall  get  into  his  powers  in  international  matters  in  a 
moment. 

I  don't  think  you  can  pass  it  off  by  saying  that,  given  an  emergency, 
we  always  count  upon  a  President  of  the  United  States  to  act.  Rather, 
what  we  ought  to  do  is  count  upon  the  Congress  of  the  United  States 
to  take  such  action  as  will  give  to  the  President  such  powers  as  we  may 
want  him  to  exercise  in  the  case  of  national  emergency,  and  if  we  don't 
give  him  enough  of  it  definitely  under  that,  he  will  come  back  to  us  for 
consideration  of  any  additional  powers  that  he  may  wish  to  exercise. 

Now,  Mr.  Teller,  the  next  paragraph  reads : 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make 
treaties,  provided  two-thirds  of  the  Senators  present  concur;  and  he  shall  nomi- 
nate, and  by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint  ambassa- 
dors, other  public  ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all 
other  officers  of  the  United  States,  whose  appointments  are  not  herein  otherwise 
provided  for,  and  which  shall  be  established  by  law ;  but  the  Congress  may  bv  law 
vest  the  appointment  of  such  inferior  officers,  as  they  think  proper,  in  the  Presi- 
dent alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

There  is  nothing  in  that  paragraph  that  would  give  him  any  such 
power  as  the  Executive  power  to  seize  plants. 

Mr.  Teli-er.  No  ;  I  don't  think  so.  I  might  say,  Senator,  I  like  your 
idea  that  Congress  should  be  regarded  as  the  democratic  agency  to 
set  the  policy  even  in  specific  cases,  and  I  don't  completely  go  along 
with  the  idea  that  my  suggestion  to  give  the  President  certain  execu- 
tive powers  has  in  it  the  germ  of  fascism  or  communism  because  it  is 
the  idea  of  looking  to  a  leader,  because  I  think  so  long  as  we  have  a 
democratic  society  and  a  democratic  Senate  and  House,  which  at  all 
times  exists,  that  the  institutions  are  different,  but  despite  that  I  agree 
and  I  think  the  suggestion  is  a  good  idea,  the  suggestion  you  made 
in  conjunction  with  that  made  by  Senator  Taft,  that  first  it  might  be 
well  to  have  legislation  for  a  specific  dispute  and,  second,  it  might  be 
well  for  Congress  to  pass  a  law  stating  that  when  the  President  be- 
lieves an  emergency  exists,  he  shall  call  Congress  into  emergency  ses- 
sion and  then  Congress  shall  act. 

The  germ  of  that  idea  is  in  the  Taft-Hartley  Act  in  the  section 
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dealing  with  what  the  President  has  to  do  upon  termination  of  the 
80-day  cooling-off  injunction. 

Senator  Morse.  Of  course,  the  addition  is  the  modification,  how- 
ever, of  your  previous  testimony  relating  to  the  view  that  the  Presi- 
dent possesses  executive  power  to  seize  a  plant. 

Mr.  Teller.  Yes.  I  believe  the  President  has  that  power  in  time 
of  national  emergency. 

Senator  Morse.  Do  you  think  he  has  that  power  ? 

Mr.  Teller.  Yes. 

Senator  Morse.  Without  action  of  Congress  ? 

Mr.  Teller.  That  is  right,  especially  where  Congress  is  not  in 
session. 

Senator  Morse.  That  is  why  I  am  going  through  article  II  of  the 
Constitution  to  see  if  we  find  some  paragraph  that  gives  him  that 
power.     Thus  far  we  haven't  found  it,  would  you  agree  to  that  ? 

Mr.  Teller.  Thus  far  we  haven't  found  it,  and  we  may  never  find  it. 
I  don't  know  yet,  I  haven't  gone  over  it  lately,  and  I  wasn't  prepared 
for  this  particular  question,  but  we  have  to  consider  when  we  are 
finished  this  contention  which  is  made,  although  not  supported  by  the 
Supreme  Court — it  has  never  been  stated  by  the  Supreme  Court  not 
to  exist — that  the  President  has  this  reserve  power  to  act  in  an  emer- 
gency. 

Senator  Morse.  The  Supreme  Court  has  never  sanctioned  it. 

Mr.  Teller.  Of  course,  they  have  never  sanctioned  it,  but  at  the 
same  time  we  have  problems  today  that  never  existed  before,  and  they 
didn't  say  it  never  existed.  We  have  to  have  Presidential  action 
without  a  statute,  just  as  you  suggest  a  statute  to  clarify  it,  you  would 
have  to  have  another  statute  where  the  President  acted  and  it  was 
challenged  to  the  Supreme  Court. 

Senator  Morse.  We  will  get  there,  but  I  am  not  going  to  grant  the 
power  in  the  absence  of  a  court  ruling. 

The  next  paragraph  reads : 

The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the 
end  of  their  next  session. 

There  is  nothing  in  that  paragraph.    Then  section  3  reads : 

He  shall  from  time  to  time  give  to  the  Congress  information  of  the  State  of 
the  Union,  and  recommend  to  their  consideration  such  measures  as  he  shall 
judge  necessary  and  expedient ;  he  may,  on  extraordinary  occasions,  convene 
both  Houses  or  either  of  them,  and  in  case  of  disagreement  between  them,  with 
respect  to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he 
shall  think  proper;  he  shall  receive  ambassadors  and  other  public  ministers; 
he  shall  take  care  that  the  laws  be  faithfully  executed,  and  shall  commission 
all  the  officers  of  the  United  States. 

It  would  seem  if  we  are  dealing  with  implications  at  all  in  this 

Mr.  Teller.  That  is  an  important  clause. 

Senator  Morse.  Yes,  and  very  important  from  the  angle  I  now  dis- 
cuss. If  we  are  going  to  deal  in  implications,  it  would  seem  by  that 
language  the  founding  fathers  definitely  meant  to  imply  that  the  Pres- 
ident should  carry  out  his  duties  within  the  framework  of  the  laws  of 
the  Congi-ess. 

Mr.  Teller.  Of  course,  when  an  emergency  strike  is  called,  it  might 
be  contended  that  the  result  of  it  is  that  laws  are  not  faithfully  obeyed. 
You  would  have  to  find  out  what  laws  they  were  in  connection  with 
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the  particular  strike,  but  it  does  imply  executive  action  in  furtherance 
of  laws,  independent  executive  action,  and,  of  course,  that  phrase  is 
the  one  I  mentioned  previously,  which  has  been  the  subject  of  so  much 
discussion. 

I  am  not  inclined,  Senator,  to  go  along  with  your  view  that  there  is 
in  the  suggestion  of  executive  action  so  much  danger  as  you  would 
seem  to  indicate  because  basically  as  long  as  we  have  a  democratic 
Senate  and  a  democratic  House  and  Supreme  Court  and  other  courts 
that  are  open,  I  don't  think  that  executive  action  could  be  anything 
but  stopgap  action. 

If  you  believe  that  there  is  such  a  danger — and  I  certainly  can  see 
where  it  may  be  so  contended — then  I  think  it  might  be  well  to  con- 
sider, as  you  suggest,  that  the  Congress  by  an  enactment  tell  the  Presi- 
dent that  if  he  wants  to  do  anything  about  it,  he  will  call  Congress 
into  session,  if  it  isn't  in  session  at  that  time.  It  has  the  additional 
advantage  that  the  law  does  not  become  any  part  of  the  process  of 
collective  bargaining. 

Senator  Morse.  I  think  you  lose  freedoms  and  liberties  through  a 

Process  of  action  on  the  part  of  those  who  wish  to  take  them  away, 
'ou  might  call  it  transgression  by  accretion,  a  step  at  a  time,  little 
by  little.  I  think  it  is  very  dangerous  in  America  to  let  the  point  of 
view  get  abroad  over  a  decade  or  two  decades,  have  it  taught  in  the 
schoolrooms  of  America,  come  into  the  status  of  being  accepted  grad- 
ually by  the  adults  of  America,  that  the  President  of  the  United  States 
has  some  powers  not  expressly  granted  to  him  in  the  Constitution  or 
delegated  to  him.  I  do  not  think  we  ought  to  relax  in  America  and 
lean  back  with  the  self-satisfaction  that  there  is  no  danger  in  gradual 
change  in  our  form  of  government,  by  the  assumption  of  excessive 
power  on  the  part  of  the  Executive. 

There  have  been  republics  in  other  parts  of  the  world,  I  think, 
which  have  fallen  in  part  because  the  people  got  into  the  habit  of 
looking  to  a  leader  to  do  the  job  that  the  people  ought  to  do  through 
their  elected  representatives  by  way  of  the  passage  of  legislation 
that  delegates  whatever  power  they  want  the  executive  to  have  and 
also  imposes  whatever  checks  the  constitution  permits  them  to  impose 
upon  the  executive. 

Senaor  Taft.  Mr.  Chairman,  may  I  interrupt  just  a  molnent? 

Senator  Morse.  I  yield. 

Senator  Taft.  I  want  to  express  my  approval  of  the  very  excellent 
statement  made  by  the  Senator  from  Oregon.  I  agree  with  him  100 
percent. 

I  want  to  ask  one  more  question.  Perhaps  he  is  going  to  ask  it  with 
regard  to  this  alleged  power  of  seizure,  but — assuming  that  the  execu- 
tive power  in  some  way  contains  the  right  of  seizure,  why  isn't  it 
nullified  by  the  fifth  amendment : 

Nio  person  sh:ill  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law. 

Does  not  that  mean  that  seizure  can  be  done  only  under  law  ?  Isn't 
that  the  necessary  implication  of  the  fifth  amendment? 

Mr.  Teller.  Well,  then,  the  question  would  arise  whether  the  para- 
graph of  the  Constitution  read  by  Senator  Morse  giving  the  Presi- 
dent the  power  to  see  that  all  the  "laws  are  faithfully  obeyed  plus  the 
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theory  as  to  the  President's  reserve  powers  would  satisfy  the  fifth 
amendment.    I  do  not  know ;  I  do  not  think  so. 

Senator  Taft.  I  am  assuming  there  is  no  law  about  seizure  at  all. 
We  have  had  seizure,  but  we  have  had  a  number  of  different  laws 
expressly  providing  for  it,  but  I  mean  without  a  law. 

Mr.  Teller.  Well,  of  course,  in  time  of  war  the  President  has  execu- 
tive powers.  You  contend,  of  course,  that  would  come  under  the 
specific  grant  in  the  Constitution  because  he  is  Commander  in  Chief 
of  the  Army  and  Navy. 

Senator  Taft.  Well,  even  in  time  of  war  I  question  whether,  except 
as  an  actual  Army  operation,  he  can  seize.  I  never  thought  he  could 
seize  in  wartime,  never  had  the  slightest  idea  he  could  seize  property 
mider  any  general  power.  He  had  an  old  statute  about  seizing  rail- 
roads which  was  expressly  there.  In  fact,  there  were  two  statutes 
which  were  fairly  broad. 

I  never  tliought  he  had  any  power  to  seize.  I  suppose  if  he  were 
actually  operating  an  army,  the  Army  could  march  in  and  take  a 
plant  if  they  needed  it  to  make  guns  with. 

ISIr.  Teller.  I  thought  he  had  powder  to  seize,  but  not  under  the 
broad  language  of  the  Attorney  General's  opinion.  The  right  to  seize 
in  wartime  was  broad  enough  to  authorize  the  President  to  seize 
simply  to  keep  the  economy  stabilized.  I  thought  he  had  the  right  to 
seize. 

Senator  Taft.  I  did  not  think  so. 

Senator  Morse.  I  am  very  glad  to  have  your  additional  comment 
on  this,  Senator  Taft.  Of  course,  I  always  appreciate  it  when  you 
and  I  find  ourselves  in  agreement. 

Section  4  snjs : 

The  Pi-psident  and  Vice  President  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 

There  is  no  language  there  that  helps ;  so,  save  and  except  your  view 
that  possibly  under  the  language  "he  shall  take  care  that  the  laws  be 
faithfully  executed,"  which  you  think  is  open  to  varied  interpretations, 
I  have  read  nothing  in  the  Constitution  in  article  II  that  give  the 
President  specifically  any  such  power.  Even  that  language  does  not 
give  him  any  specific  power  because  even  that  language  is  in  that 
section  of  article  II  which  discusses  the  relationship  of  the  President 
of  the  United  States  to  other  departments  of  Government.  Congress, 
ambassadors,  and  the  ministers.  In  my  judgment,  it  would  certainly 
be  stretching  the  language  to  read  into  that  section  other  than  the 
meaning  that  it  is  the  duty  of  the  President  to  advise  the  Congress 
when  here  is  a  break-down  in  the  administration  of  the  law. 

I  think,  historically,  I  am  amply  fortified  in  that  observation 
because  let  us  not  forget  this  Constitution  was  written  by  men  who 
were  motivated  by  a  great  fear  of  executive  power.  They  had  led  in 
a  great  revolt  against  tyranny  that  so  often  exists  under  a  monarchy 
or  under  an  executive  of  a  state  who  has  unchecked  powers. 

Of  course,  I  have  been  heard  to  say,  and  I  certainly  have  written,  and 
I  most  certainly  believe  in  the  great  strength  of  the  American  Consti- 
tution— its  dynamic  features — but  the  word  "dynamic,"  as  it  is  dis- 
cussed in  articles  about  constitutional  law,  is  not  subject  to  interpre- 
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tation  that  the  Constitution  anywhere  gives  to  any  officer  of  our 
Government — legislative,  bench,  or  executive — arbitrary  power. 

It  Avas  a  check  against  arbitrary  power  that  we  set  up,  in  my  judg- 
ment, to  a  great  extent,  this  system  of  a  written  Constitution  and  the 
fixing  of  express  powers  in  the  various  branches  of  our  Government. 

Well,  now,  other  than  that  one  observation  which  you  have  made  on 
that  clause,  which  I  respectfully  say  I  do  not  think  can  possibly  serve 
as  a  foundation  for  any  implied  power,  there  is  no  power  on  the  part 
of  the  President  to  take  a  plant  over  in  this  country.  Let  us  read  it 
again. 

He  shall  take  care  that  the  laws  be  faithfully  executed  and  shall  commission 
all  the  officers  of  the  United  States. 

That  is  the  full  sentence. 

Mr.  Teller.  I  might  say  this.  Senator:  That  the  Constitution  was 
concerned,  as  I  understand  my  constitutional  history,  as  much  with 
arbitrary  legislative  action  as  it  was  with  executive  action. 

As  a  matter  of  fact,  it  was  Parliament,  which  to  England  is  their 
constitutional  protection,  that  was  an  arbitrary  body  in  our  history 
and  accounts  in  part  for  our  doctrine  of  judicial  supremacy. 

Senator  Morse,  I  completely  agree. 

Mr.  Teller.  I  do  not  think  there  is  anything  in  the  Constitution 
to  indicate  a  distrust  of  the  Executive  or  a  fear  of  executive  powers. 
The  only  thing  in  the  Constitution,  as  I  read  it,  that  does  exist  which 
indicates  a  distrust  in  the  legislature  is  evidenced  by  the  fact  that  part 
of  its  members  are  to  be  elected  at  one  time  and  part  at  another,  so 
they  never  get  together  at  the  same  time,  and  while  there  is  an  enumera- 
tion of  powers,  it  is  true,  for  the  legislature,  there  still  is  this  broad 
clause. 

What  does  it  mean  as  to  the  President's  powers  ? 

We  have  never  had  in  our  country,  when  we  think  of  George  Wash- 
ington and  our  great  Revolutionary  leaders,  any  history  in  our  coun- 
try to  justify  fear  of  the  Executive  at  the  time  that  we  formidated  our 
historical  constitutional  doctrines. 

On  the  contrary,  all  our  leaders  were  popular  leaders,  although  some 
of  them  may  have  thought  one  way  or  another,  and  we  were  fighting 
against  a  Parliament  in  England  whose  representative,  more  or  less 
to  us  at  least,  was  King  George  III,  and  so  I  am  wondering  whether 
we  have  any  justification  for  feeling  that  there  is  something  in  the 
Constitution  which  indicates  that  the  Executive  has  no  power  unless 
it  is  there,  because,  by  God,  we  do  not  like  the  Executive  to  have  powers 
unless  we  clearly  give  it  to  him. 

Senator  Morse.  I  agree  with  much  of  what  you  have  just  said,  but 
not  with  all  of  it.  Certainly,  I  agree  with  what  you  have  said  as  to 
the  fear  of  the  founding  fathers  of  arbitrary  powers  exercised  by 
the  Legislature  because  of  our  bad  experiences  with  the  Parliament, 
but  I  do  not  agree  with  you,  Mr.  Teller,  that  the  founding  fathers  did 
not  also  fear  executive  power. 

For  a  comment  on  that,  let  me  say,  as  one  of  the  checks  against  arbi- 
trary action  or  unwise  action  by  the  Legislature,  the  veto  power  was 
put  in;  but,  you  see,  what  I  think  we  should  never  overlook  is  the 
wonderful  system  of  checks  of  one  department  against  another  de- 
signed by  the  founding  fathers  to  protect  our  individual  basic  liberties 
and  freedoms. 
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Senator  Donnell.  Will  the  Senator  yield  ? 

Senator  Morse.  I  yield. 

Senator  Donnell.  You  referred  to  the  veto  power.  The  Consti- 
tution also  provides  a  means  by  which  the  legislative  branch  may 
overcome  the  veto  power  by  a  two-thirds  majority  in  each  House  of 
Congress. 

Senator  Morse.  That  is  true,  and  I  make  the  other  observation,  Mr. 
Teller,  that  they  made  it  perfectly  clear  what  they  thought  of  the 
danger  of  excessive  executive  power  by  spelling  out  not  only  the  right 
to  impeach  but  the  procedure  for  impeachment  of  a  President  of  the 
United  States,  so  I  cannot  accept  your  conclusion  that  there  was  not 
the  fear  of  excessive  executive  power.  I  add  the  additional  observa- 
tion that  the  very  fact  that  they  so  limited  the  President's  power  in 
article  II  of  the  Constitution  is  the  best  evidence,  it  seems  to  me,  that 
they  had  no  intention  of  giving  to  him  any  broad  powers. 

Now,  if  it  was  their  intention  to  give  broad  powers,  if  you  and  I 
wanted  to  give  any  officer  broad  powers,  we  would  have  no  difficulty 
in  putting  language  in  the  document  that  would  leave  no  question 
or  any  doubt  about  the  fact  that  we  meant  to  give  him  broad  powers. 

In  other  words,  you  and  I  as  lawyers  would  say  we  would  put  in  a 
catch-all  clause.  We  would  make  perfectly  clear  that  we  intended 
to  give  him  exceedingly  broad  powers.  It  is  a  very  simple  type  of 
draftsmanship,  and  it  just  was  not  done  by  the  founding  fathers. 

Senator  Donnell.  Will  the  Senator  yield  at  that  point? 

Senator  Morse.  I  yield. 

Senator  Donnell.  Is  it  not  significant  that  there  is  no  catch-all 
clause  to  which  he  has  referred  in  connection  with  the  executive  power? 
Whereas,  in  section  8  of  article  I  of  the  Constitution,  there  is  a  catch- 
all clause  with  respect  to  the  legislative  department,  namely : 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers  and  all  other  powers  vested  by  this  Constitution  in 
the  Government  of  the  United  States  or  in  any  department  or  officer  thereof. 

Senator  Morse.  I  think  it  is  very  significant,  and  certainly  shows 
that  the  founding  fathers  knew  how  to  write  a  catch-all  clause  when 
they  really  wanted  to  grant  the  power  in  such  a  clause. 

Mr.  Teller.  On  the  other  hand,  Senator,  it  would  seem  to  me  that 
the  distinction  that  Senator  Donnell  has  pointed  out  would  relate  to 
the  difference  in  subject  matter  dealt  with  more  than  a  desire  to 
differentiate,  and,  secondly,  we  do  have  the  clause  empowering  the 
President  to  see  that  the  laws  are  faithfully  obeyed,  and,  thirdly, 
it  has  been  observed  that  the  President  of  the  United  States  alone 
among  all  nations  has  the  greatest  powers  in  the  world  as  Com- 
mander in  Chief  of  the  Army  and  Navy. 

Now,  that  is  the  most  drastic  kind  of  situation  where  you  think 
you  might  have  limitation  of  powers;  instead,  you  find  the  Presi- 
dent is  given  the  broadest  possible  powers,  and  in  operation  he  has 
been  conceded  to  have  the  greatest  powers,  greater  than  monarchs 
in  Europe  under  almost  absolute  monarchies,  which  indicates  a  great 
faith  and  trust  in  the  President's  powers. 

Senator  Morse.  I  think  that  is  exactly  what  the  founding  fathers 
intended  to  give  him. 

Senator  Donnell.  Will  the  Senator  yield? 

Senator  Morse.  I  think  that  is  the  kind  of  power  over  the  war 
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operations  of  this  Government,  that  they  wanted  him  to  have  ex- 
pressly, and  there,  again,  I  think  you  have  to  read  the  Constitution 
in  terms  of  historical  facts  that  existed  at  the  time  it  was  written. 

Here,  you  have  the  13  weak  colonies.  They  could  have  been  picked 
off,  one  by  one,  if  they  had  not  stood  united.  They  had  learned 
by  bloodshed  and  suffering  the  importance  of  having  a  Commander 
in  Chief,  in  time  of  war,  who  could  direct  a  united  war  front  for 
them.  You  well  know  there  were  dark  days  during  that  Revolution 
when  the  disunity  of  the  colonies,  the  danger  of  not  having  a  Com- 
mander in  Chief  under  which  they  could  unite,  jeopardized  the  whole 
Revolution. 

They  had  that  experience  as  their  background  when  they  came 
to  granting  these  war  powers  to  the  President,  and  they  did  it  spe- 
cifically, and  they  intended  to  do  it  expressly,  but  I  cannot,  for  the 
life  of  me,  see  the  basis  for  a  conclusion  that  because  they  gave  him 
broad  but  express  powers  as  Commender  in  Chief  in  time  of  war, 
they  intended  to  give  him  any  power  not  expressly  mentioned  in 
the  Constitution  over  the  domestic  economy. 

I  yield  to  the  Senator  from  Missouri. 

Senator  Donnell.  Mr.  Teller,  as  I  understood  it,  you  inferred 
that  he  thinks  there  is  in  effect  a  catch-all  clause,  if  I  might  use  that 
term,  with  reference  to  the  President.  I  disagree  emphatically  with 
him.     I  shall  not  trespass  upon  the  Senator's  time 

Senator  Morse.  Go  ahead. 

Senator  Donnell.  Only  on  this  point.  I  shall  desire  to  inter- 
rogate Mr.  Teller  somewhat  further  on  after  a  while.  I  desire,  how- 
ever, at  this  time,  to  point  out  that  the  clause  to  which  he  refers,  to 
which  Mr.  Teller  refers,  is  the  one  which  says : 

The  President  shall  take  care  that  the  laws  be  faithfully  executed. 

In  the  first  place,  it  is  a  mandatory  duty  placed  upon  him  to  take 
care  that  the  laws,  that  is  to  say,  the  acts  of  the  legislative  body,  be 
faithfully  executed ;  not  a  general  power  to  do  something  that  in  his 
judgment  may  be  advisable  or  proper  under  all  the  circumstances,  but 
when  it  comes  to  the  Congress,  on  the  other  hand,  the  catch-all  clause 
which  exists  there  is  vastly  broader,  for  after  reciting  that  the  Con- 
gress shall  have  a  certain  series  of  specific  powers,  enumerating  them, 
involving  almost  two  pages  or  a  page  and  three-quarters  of  this  book 
that  I  have  before  me,  it  then  gives  a  general  broad  power  involving 
certainly  an  implication  of  some  discretion  on  the  part  of  Congress 
when  it  says  that  the  power  shall  be  of  the  Congress — 

to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers  and  all  other  powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States  or  in  any  department  or  officer  thereof. 

The  term  "officer,"  Senator,  I  take  it  would  include  the  President 
himself.  However,  I  do  not  desire  to  trespass  longer  upon  your  time. 
I  should  like,  though,  to  refer  to  that  point  a  little  later  on. 

Mr.  Teller.  Senator,  may  I  ask  this  question — and  it  is  addressed 
also  to  Senator  ^lorse.  Let  us  take  a  railroad  strike.  The  law  says 
that  railroads  shall  furnish  the  public  utility  services  which  it  is  set 
out  to  furnish  to  the  public.     The  law  says  that. 

A  strike  occurs.  Can't  the  President  seize  that  railroad  to  carry 
out  the  law,  to  see,  in  other  words,  if  the  law  which  requires  that 
railroad  to  function  should  be  obeyed  ? 
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Senator  Donnell.  Will  the  Senator  permit  me  to  just  make  an 
observation  on  that?  There  may  be  a  difference  between  the  situation 
with  respect  to  common  carriers  and  other  branches  of  industry  as, 
for  illustration,  the  coal  industry. 

I  appreciate  that  it  is  becoming  vastly  of  national  importance  and 
is  of  vast  national  importance,  but  there  may  be — and  I  suggest 
it  very  respectfully — a  very  great  difference  between  a  requirement 
of  law  with  respect  to  a  carrier,  a  telephone  company,  for  illustration, 
then  there  may  exist  with  respect  to  other  branches  of  industry. 

Mr.  Teller.  Well,  coal  might  be  seized,  because  without  coal  rail- 
roads cannot  run.  There  might,  in  other  words,  with  reference  to 
that  line  of  reasoning,  be  justification  to  seize  a  number  of  industries 
that  not  offhand  meet  theeye.  That  is  only  one  approach  that  I  am 
taking  on  this. 

I  do  feel  offhand  that  the  power  exists,  although,  as  I  have  said  to 
Senator  Morse,  I  like  the  idea  and  I  prefer,  upon  considering  this 
thing,  to  have  Congress  tell  the  President  that  if  an  emergency  exists, 
"Come  to  us."  I  prefer  it,  and  I  have  several  other  reasons  for  that. 
This  whole  business  of  seizure  is  discussed  in  broad  terms.  We  dis- 
cussed this  general  subject  of  seizure  in  broad  tenns.  I  am  not  satis- 
fied, for  example,  as  to  how  we  have  worked  seizure  in  the  past. 

For  example,  in  the  United  Mine  Workers  case,  the  Government 
seized  the  coal  mines ;  and  what  happened  ?  There  was  just  a  token 
seizure.  The  profits  were  still  given  to  the  managements  of  the  mines, 
and  the  employees  were  held  to  be  employees  of  the  employer,  and  yet 
the  Government  secured  an  injunction  which  stuck. 

Now,  I  think  that  is  wrong.  Seizure  should  be  something  more  than 
token  or  legal.  My  view  of  seizure  is  that  the  Government  seizes  the 
plant,  takes  the  profits  and  bears  the  losses  and  pays  to  the  manage- 
ment or  owner  of  the  plant  reasonable  value  of  the  mines  or  the  other 
property  that  might  be  involved  for  the  time  of  seizure. 

There  are  several  State  statutes  on  seizure  which  artificially  allocate 
profits  and  cost  of  operation.  For  example,  in  Virginia,  as  I  recall  it, 
the  seizure  law  says  that  80  percent  of  the  profits  go  to  the  employer 
and  20  percent  to  the  Government  as  expenses  for  seizure,  but  there 
is  nothing  in  the  statute  as  to  what  happens  if  there  are  no  profits. 

Now,  you  might  say  that  an  employer  might  want  his  plant  seized  if 
he  is  not  making  any  profits,  because  he  can  get  the  Government  to 
pay  him  the  reasonable  value  of  the  occupation  of  the  plant,  but  I 
think  that  goes  too  far.  Then,  there  are  questions,  of  course,  that 
might  arise  under  seizure  as  to  what  is  going  to  happen  with  the 
underlying  dispute. 

Should  an  agency  be  established,  such  as  the  War  Labor  Board, 
under  the  War  Labor  Disputes  Act,  or  should  the  parties  be  left  free 
to  bargain  collectively,  and  what  should  happen  to  the  union  and  the 
employer  in  order  to  sort  of  prod  them  into  making  their  agreement 
and  getting  the  plant  back  ? 

Those  are  a  lot  of  questions  which  in  our  generalized  discussion  of 
the  subject  of  emergency  strikes  and  preoccupation  with  the  injunc- 
tion, I  think  we  overlook. 

Now,  it  may  be  that,  because  of  those  detailed  questions  which  are 
necessary,  it  may  be  well  for  Congress  to  adopt  a  policy  on  seizure, 
and  say  to  the  President,  "Come  to  us  when  you  want  it." 
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One  of  tlie  difficulties,  again,  in  spelling  all  this  out  is  that  it  may 
become  part  of  the  normal  process  of  collective  bargaining.  It  may- 
impress  itself  upon  an  employer  or  a  union,  and  they  might  say,  "Lot 
us  not  settle ;  let  us  get  it  seized,  instead,''  and  that  is  something  which 
in  all  events  I  would  like  to  avoid. 

Senator  Morse.  Mr.  Teller,  I  finished  the  reading  of  article  II.  I 
know  of  no  amendment  of  the  Constitution,  or  language  in  any  other 
section  of  the  Constitution,  that  would  support  a  conclusion  that  the 
President  has  an  inherent  power  to  seek  an  injunction  in  a  national 
emergency  labor  dispute  or  seize  a  plant. 

I  put  in  the  record  yesterday  an  analysis  of  some  cases  that  I  thought 
I  w^ould  discuss  with  you,  but  I  do  not  think,  in  the  first  place,  that  I 
should  take  the  time,  and,  in  the  second  ]3lace,  I  do  not  think  it  would 
be  fair  to  you  because  you  have  not  had  the  time  to  study  the  cases. 
We  are  not  going  to  settle  this  dispute  this  morning  anyway.  I  do 
respectfully  refer  you  to  that  memorandum  which  you  will  receive 
in  due  course  of  time,  because  I  think  I  can  summarize  my  opposition 
to  your  suggestion  that  the  President  exercise  some  implied  inherent 
powder  to  seize  a  plant,  or  the  Attorney  General's  suggestion  that  the 
President  exercise  some  inherent  implied  power  to  seek  an  injunction, 
by  saying  that  if  that  is  what  the  Constitution  really  means  it  will  be 
news  to  millions  of  American  people,  and  this  Congress  ought,  by  stat- 
ute, to  pass  legislation  in  some  form  that  will  clearly  raise  that  issue 
in  due  course  of  time  before  the  Supreme  Court.  I  am  inclined  to 
believe  that  if  we  can  ever  get  a  Supreme  Court  decision  on  the  nose 
saying  tliat  such  power,  im]:)lied  ijower,  does  exist,  that  under  modern 
complex  economic  problems  in  this  country  and  in  view  of  the  very 
difficult  world  trends  that  confront  us.  as  far  as  changes  in  Govern- 
ment are  concerned,  they  will  w-ant  to  consider  a  constitutional  amend- 
ment. I  most  certainly  would  support  a  constitutional  amendment 
under  those  crcumstances,  if  the  Supreme  Court  finds  that  an  implied 
power  in  fact  exists  in  the  President,  removing  any  question  whatso- 
ever about  it  and  bringing  to  an  end  that  power.  Through  this  trans- 
gression by  accretion  that  I  have  referred  to  I  do  not  think  it  is  absurd 
or  reducing  the  argument  to  absurdity  to  say  that  in  20  or  30  years  a 
President  might  find  himself  in  a  position  of  then  having  such  power 
by  way  of  previous  assumption  of  that  power  through  implication  as 
to  take  over  the  Government  of  the  United  States. 

It  is  our  job,  as  it  was  the  job  of  Members  of  Congress  decades  and 
decades  before  us,  to  sit  here  ahvays  as  watchdogs  of  basic  principles 
of  democratic  government.  If  we  do  not  protect  those  principles  in 
their  abstract — and  the  man  on  the  street  frequently  likes  to  brush 
them  aside  as  highly  theoretical  and  not  having  much  importance  in 
his  day-to-day  living,  and  it  is  difficult  sometimes  to  get  him  to  see 
how  important  a  procedure  may  be  in  protecting  a  basic  right  of  free- 
dom which  he  has — but  if  we  do  not  do  it  as  the  elected  representa- 
tives of  the  people,  I  say  there  is  a  danger  those  freedoms  can  be  lost. 
I  close  this  section  of  my  inquiry  with  this  question : 

Now,  assuming  your  own  premise,  assuming  that  such  Executive 
power  exists  and  you  have  a  coal  strike  or  a  railroad  strike  and  the 
President  comes  in  and  seizes  the  mines  and  seizes  the  railroads,  how 
do  you  propose  to  have  him  operate  them  ? 

Mr.  Teller.  By  the  use  of  the  employees  working  at  the  mines  or 
railroads  as  employees  of  the  Government. 
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Senator  Morse.  Under  guard  ? 

Mr.  Teller.  I  do  not  know  that  it  will  be  necessary. 

Senator  Morse.  At  the  point  of  bayonets? 

Mr.  Teller.  I  do  not  know  that  it  will  be  necessary  to  have  guards 
for  American  workers  working  for  the  Government  if  the  seizure  is 
more  than  open  seizure. 

Senator  Morse.  Assume  this  hypothetical 

The  Chairman.  Sorry,  gentlemen,  we  are  within  1  minute,  and  I 
think  that  this  discussion  should  be  rather  continuous  and  not  broken 
into.  I  have  been  waiting  for  a  chance,  and  I  think  it  would  be  well 
for  Senator  Morse  to  start  out  with  his  hypothetical  rather  than  have 
me  break  in. 

There  is  a  statement  here  prepared  by  Gerhard  P.  Van  Arkel,  which 
is  for  the  record  as  a  statement  presented  by  him  in  behalf  of  the 
Americans  for  Democratic  Action,  which  will  be  incorporated  in  the 
record. 

(The  statement  referred  to  is  as  follows :) 

Statement  of  Gerhard  P.  van  Arkel  Before  Senate  Committee  on  Labor  and 
Public  Welfare  on  the  Proposed  National  Labor  Relations  Act  of  1949,  on 
Behalf  of  Americans  for  Democratic  Action 

Americans  for  Democratic  Action  supports  the  National  Labor  Relations  Act 
of  1949,  pending  before  this  committee  as  an  amendment  to  the  Thomas  bill, 
S.  249.  It  is  our  conviction  that  this  measure  is  the  most  effective  available 
means  of  restoring  democratic  processes  to  labor-management  relations. 

From  the  outset  Americans  for  Democratic  Action  has  consistently  and  vigor- 
ously opposed  the  Taft-Hartley  Act  as  unfair,  disruptive  of  peaceful  and  produc- 
tive collective  bargaining,  and  a  threat  to  the  freedom  of  American  workers. 

We  feel  deeply  that  no  bill  should  presently  go  further  than  S.  249  in  restrict- 
ing either  employers  or  labor  organizations  in  their  relations  with  each  other. 

S.  249,  as  amended,  to  repeal  the  Labor-Management  Relations  Act  of  1947 
and  reeuacting — with  some  guarded  provisions — the  National  Labor  Relations 
Act  of  1935,  offers  a  sound  formula  for  the  role  of  government  in  this  vital  area 
of  economic  life.  The  pending  measure  would  restore  freedom  to  the  American 
worker,  and  the  powers  of  government  could  no  longer  be  invoked  to  repress  that 
freedom. 

The  proposed  labor  law  reinstates  free  collective  bargaining  for  the  attainment 
of  union  seeiirity  and  health  and  welfare  funds.  It  eliminates  the  use  of  injunc- 
tions in  labor  disputes  by  reaffirming  the  Norris-LaGuardia  Act.  It  drops  the 
insulting  non-Communist  affidavit  requirements.  It  recognizes  the  right  of  the 
trade-union  movement  to  political  freedom. 

The  secondary  boycott  provisions  of  S.  249,  if  fairly  interpreted,  are  drawn  so 
that  they  do  not  hamper  unions  in  legitimate  efforts  to  eliminate  sweatshop  com- 
petition against  the  interests  of  their  members.  The  jurisdictional  dispute  section, 
unlike  the  one  in  the  Taft-Hartley  Act,  does  not  infringe  on  the  legitimate  right 
of  unions  to  preserve  themselves  and  tlie  jobs  of  their  members. 

The  compulsion  to  work  against  their  will,  wiiich  the  anti-strike-injunctive 
authorization  of  Taft-Hartley  attempted  to  impose  on  workers,  is  intolerable  in 
a  democratic  society.  S.  249  recognizes  this.  Its  procedures  for  resolving  indus- 
trial disputes  which  might  affect  the  public  welfare  count  on  the  force  of  public 
opinion  and  voluntary  compromise.     No  violence  is  done  to  freedom. 

The  National  Labor  Relations  Act  of  1949  carries  out  President  Truman's 
election  pledge  to  seek  a  better  labor  law.  It  is  a  forthright  response  to  the 
voters  who  demanded  fulfillment  of  the  President's  platform  last  November  2. 
The  ADA  calls  on  Congress  to  proceed  to  speedy  passage,  without  further  amend- 
ment, of  S.  249,  the  pending  bill. 

The  Chairman.  Mr.  Teller,  can  you  come  back  this  afternoon  ? 
Mr.  Teller.  Yes.     Do  you  want  me  to  be  back  at  2 :  30  ? 
The  Chairman.  We  stand  in  recess  until  2 :  30.    Thank  you,  Senator. 
(Whereupon,  at  12 :  30  p.  m.,  a  recess  was  taken  until  2 :  30  this  same 
day.) 
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AFTERNOON    SESSION 

The  Chairman.  We  will  come  to  order.     Senator  Morse. 
STATEMENT  OF  LUDWIG  TELLER— Resumed 

Senator  Morse.  Mr.  Teller,  I  want  to  finish,  as  quickly  as  I  can,  the 
discussion  of  the  emergency  dispute  issues  because  there  are  other 
matters  in  your  prepared  statement  I  want  to  question  you  about. 

I  was  about  to  quote  a  hypothetical  to  you  in  regard  to  national 
emergency  strikes  or  disputes  leading  to  the  so-called  paralysis  strikes. 

Suppose  that  either  coal  or  railroad  strikes  should  be  called.  Would 
you  outline  for  the  committee  just  what  steps  you  assume  that  the 
President  could  take,  shoidd  take,  constitutionally,  in  the  exercise  of 
the  emergency  powers  which  you  infer  he  possesses? 

Mr.  Teller.  I  think  the  President  should,  at  the  outset,  call  upon 
labor  and  management  to  continue  working  and  to  have  a  conference 
called  between  labor  and  management  under  the  direction  of  the  Con- 
ciliation Service,  which  should  be  independent  of  the  Department  of 
Labor,  in  order  to  avoid  any  political  implications  in  the  calling  of 
the  parties  to  Washington,  and  to  assure  the  impartiality  of  the  Con- 
ciliation Service;  and  an  effort  should  be  made  there  to  do  one  of 
several  tilings,  depending  upon  all  the  circumstances: 

First,  to  adjust  the  controversy  with  the  aid  of  the  Conciliation 
Service.  In  the  absence  of  that,  to  appoint  a  fact-finding  board ;  or, 
in  the  absence  of  that,  or  perhaps  in  addition  to  that  in  certain  cir- 
cumstances, to  agree  on  the  arbitration  of  the  dispute. 

Senator  Morse.  Up  until  that  point — if  you  will  permit  the  inter- 
ruption— up  until  that  point  he  could  do  all  of  that  under  the  Thomas 
bill,  could  he  not  ? 

Mr.  Teller.  Up  until  that  point  he  could. 

Senator  Morse.  He  could  call  on  the  parties  to  continue  to  work ;  he 
could  call  on  the  parties  to  try  to  reach  an  agreement.  He  could  call 
upon  the  Conciliation  Service  to  see  what  it  could  do  to  bring  the 
parties  together. 

}lr.  Teller.  Yes. 

Senator  Morse.  That  is  all  he  could  do. 

Mr.  Teller.  He  could  do  all  of  that  with  the  one  proviso  that  its 
success  would  be  assisted  by  an  independent  conciliation  service,  non- 
political  and  impartial  in  character. 

Senator  Morse.  Yes ;  you  are  right  about  that.  But  all  those  steps 
are,  what  I  would  call,  processes  of  voluntarism. 

Mr.  Teller.  Yes. 

Senator  Morse.  Now,  he  does  all  that,  and  they  still  strike. 

Mr.  Teller.  If  they  still  strike,  I  would  suggest  that  the  President 
seize  the  struck  plant  or  factory  under  the  following  procedure : 

A  law  should  be  passed  by  Congress  indicating  to  the  President  that 
in  the  event  of  his  inability  to  secure  a  settlement  of  the  controversy, 
he  should  forthwith  submit  a  report  to  Congress  and  suggest  to  Con- 
gress certain  action — I  do  not  know  about  the  suggestion  about  cer- 
tain action,  but,  in  any  event,  they  report  to  the  Congi-ess — that  Con- 
gress should  then  take  action  in  connection  with  the  emergency,  either 
by  a  resolution  or  statute,  depending  upon  further  consideration  of 
the  subject;  and  that  the  employees  be  directed  to  continue  to  work 
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or  to  resume  work  at  the  seized  establishment,  upon  the  understand- 
ing that  the  establisliment  would  be  fully  seized  by  the  Government, 
not  simply  seized  in  a  token  maimer,  as  was  done  in  the  case  of  the 
United  lline  Workers ;  that  procedures  at  the  same  time  be  established, 
whether  through  the  appointment  of  a  special  commission  or  agency, 
for  the  investigation  of  the  underlying  disputes,  and  for  the  continued 
efforts  as  to  settling  them. 

Senator  Morse.  Well,  that  is  to  be  the  procedure,  suggested  pro- 
cedure. Then,  in  the  interest  of  saving  time,  what  objection  would 
you  have  to  writing  a  section  into  the  proposed  1949  act,  delegating 
to  the  President  clearly  the  right,  if  he  deems  it  necessary,  to  seize 
plants,  but  setting  out  such  limitations  as  the  Congress  may  see  fit? 

Mr.  Teller.  I  have  no  serious  objection  to  having  it  done  by  statute, 
except  that  I  fear  that  if  it  is  done  by  statute,  as  a  regularized  ma- 
chinery, seizure  may  become  a  part  of  the  process  of  normal  collective 
bargaining.  In  other  words,  although  designed  for  an  emergency  it 
will  seep  down  into  tlie  ordinary  processes  of  collective  bargaining,  as 
it  did  during  the  war  under  the  War  Labor  Disputes  Act. 

Senator  INIorse.  Suppose  you  left  it  to  the  discretion  of  the  Presi- 
dent, as  I  think  one  should,  if  he  was  going  to  use  this  procedure.  Do 
you  not  think  that  the  President  then  would  be  in  a  position  to  prevent 
the  danger  to  which  you  refer  by  not  seizing  unless  the  circumstances 
were  such  that  he  felt  public  safety  and  health  required  a  seizure? 

Mr.  Teller.  Again  I  say  I  have  no  serious  objection  with  the  pro- 
viso that  while  it  may  be  couched  in  terms  of  discretion,  it  may  easily 
deteriorate  in  practice.  It  would  depend  upon  how  the  thing  worked 
out. 

Senator  Morse.  Now,  if  you  woidcl  follow  the  procedure,  having 
him  come  to  the  Congress  under  those  circumstances  and  ask  for  legis- 
lation that  would  permit  him  in  each  individual  case  to  do  what  he 
seeks  to  do,  is  not  that  recommendation  of  yours  based,  at  least,  on  a 
doubt  on  your  part  as  to  whether  or  not  he  has  the  executive  power 
to  seize  in  the  absence  of  such  specific  legislation? 

Mr.  Teller.  Well,  Senator,  I  recognize  that  reasonable  minds  may 
differ  in  regard  to  the  question  over  which  we  differed  to  some  extent 
this  morning. 

There  are  no  specific  Supreme  Court  decisions  so  far  as  I  know, 
and,  as  a  matter  of  fact,  the  doctrines  in  the  field  are  largely  the  result 
of  textbook  writers  and  scientists,  political  scientists,  and  students  in 
tlie  field,  giving  voice  to  certain  theories. 

Under  those  circumstances,  while  I  lean  to  the  view  that  the  Presi- 
dent has  that  reserve  power,  I  do,  in  deference  to  your  contention  that 
tliat  miglit  have  in  it  an  element  of  justice,  by  men  rather  than  through 
law,  indicate  that  I  am  perfectly  happy  to  go  along  with  the  sugges- 
tion that  it  be  done  by  Congress,  not  by  the  President. 

There  would  be  an  additional  problem  of  Congress,  if  Congress  were 
not  in  session,  but  I  suppose  that  could  be  surmounted  by  calling  Con- 
gress into  session,  although  that,  of  course,  makes  the  machinery  a 
little  more  complicated,  and  under  your  suggestion  that  a  statute  be 
enacted  in  advance,  that  complication  would  be  avoided. 

But  again,  the  seriousness  of  the  question  is  such,  and  the  fear  of 
drawing  disputes  into  the  emergency  pattern  is  such  on  mj^  part,  at 
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least,  and  based  on  my  own  experience,  that  I  hesitate  to  suggest  any 
statute. 

Now,  Senator,  I  made  a  proposal  in  the  Harvard  Law  Revievv^  in  an 
article  which  I  wrote  on  "seizure" — a  proposal  for  a  statute  on  seizure. 
I  do  not  know^  whether  you  read  that  article  or  not. 

Senator  Morse.  I  have  not  read  it,  but  I  certainly  shall. 

Mr.  Teller.  In  that  article  I  proposed  a  statute,  but  I  have  since 
changed  my  mind,  because  I  had  a  fear  that  such  a  statute  would 
deteriorate  into  a  means  whereby  emergencies  w^ould  be  provoked 
and  the  normal  processes  of  collective  bargaining  would  draw  upon 
these  emergency  provisions  for  support,  one  side  or  the  other,  de- 
pending upon  the  circumstances. 

Senator  Morse.  But  when  you  come  to  outlining  a  definite  procedure 
and  steps  that  you  would  have  the  President  take,  you  do  propose 
that  in  the  individual  case,  as  referred  to  in  your  statement  on  page 
12,  as  a  problem  that  ought  to  be  solved  on  an  ad  hoc  basis,  by  means 
of  Executive  action,  that  the  President  support  himself  by  congres- 
sional action  in  each  individual  case. 

Mr.  Teller.  I  lean  to  that  view  in  the  light  of  our  discussion  this 
morning.  Senator. 

Senator  Morse.  I  am  sure  that  the  Senator  from  Missouri  will  ex- 
amine you  further  on  that  matter  of  emergency  disputes. 

I  have  elicited  for  the  time  being,  at  least,  the  information  that  I 
wanted  from  you  as  far  as  being  able  to  understand  clearly  your  point 
of  view  is  concerned. 

You  have  referred  to  the  points  on  which  we  differ  in  legal  theory. 
So  that  there  will  be  no  question  about  it,  I  want  to  repeat  again  for 
the  record  that  I  am  opposed  to  the  President's  proceeding  on  any  as- 
sumption that  he  has  an  inherent  powder  to  seek  an  injunction  in  the 
absence  of  congressional  grant  or  delegation  of  such  power,  and  I  am 
also  opposed  to  the  view  that  the  President  has  any  inherent  Execu- 
tive power  that  would  permit  him  to  proceed  to  seize  a  plant,  in  the 
absence  of  any  congressional  sanction,  and  I  recognize  our  difference. 
Your  fear  is  that  to  give  him  such  statutory  power  might  cause  the  par- 
ties in  dispute  to  come  finally  to  rely  upon  seizure  as  a  face  saver  for 
one  party  or  the  other ;  whereas  my  fear  is  a  fear  that  if  we  permit  a 
President  to  exercise  any  such  inherent  powers,  either  as  indicated  in. 
the  Attorney  General's  letter  or  in  your  suggestion,  we  will  be  con- 
fronted then  with  the  real  danger  of  an  undermining  of  wdiat  I  have, 
at  least  up  to  this  point  in  my  study,  considered  to  be  some  very  fun- 
damental rights  of  freedom  from  Executive  dictation  in  this  country. 

Senator  Donnell.  Will  the  Senator  yield  for  a  question? 

Senator  Morse,  Yes. 

Senator  Donnell.  You  refer  to  an  undermining.  I  take  it  that  that 
term  is  used  in  connection  with  the  thought  earlier  expressed  by  you  of 
a  gradual  encroachment  on  the  rights  which  may  lead  ultimately  to 
tremendously  dangerous  results. 

Senator  Morse.  The  Senator  is  correct.  I  mean  by  it  what  I  said, 
a  transgression  upon  our  fundamental  freedom  by  the  accretion  of 
illeiral  Executive  power. 

Senator  Donnell.  I  take  it  the  Senator  is  familiar  with  the  phrase 
which  in  English  means  "Avithstand  beginnings"  (obsta  principiis), 
and  I  call  to  his  attention  the  remarks  of  the  Supreme  Court  of  the 
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United  States  in  Boyd  v.  The  United  States^  the  opinion  being  written 
by  Mr.  Justice  Joseph  Bradley  (1886, 116  U.  S.  616) ,  as  follows : 

It  is  the  duty  of  courts  to  be  watchful  for  the  constitutional  rights  of  the  citi- 
zen an<l  against  any  stealthy  encroachments  thereon.  Their  motto  should  be 
obsta  principiis.  We  have  no  doubt  that  tlie  legislative  body  is  actuated  by  the 
same  motives,  but  vast  accumulation  of  public  business  brought  before  it  some- 
times prevents  it  on  a  first  presentation  from  noticing  objection  which  become 
developed  by  time,  and  the  practical  application  of  the  objectionable  law. 

The  Senator  would,  I  take  it,  concur  as  to  the  importance  of  watch- 
fulness against  what  the  court  there  terms  "stealthy  encroachments"  on 
the  constitutional  rights  of  citizens. 

Senator  Morse.  I  am  in  complete  agreement  with  that  observation 
of  the  court. 

Now,  Mr.  Teller,  for  a  few  minutes  I  should  like  to  take  up  the 
subject  of  secondary  boycotts,  and  I  refer  to  page  5  of  your  testimony, 
your  seventh  point,  where  you  say : 

The  secondary  boycott  should  be  regulated.  It  should  not  be  outlawed, 
as  was  done  under  the  Taft-Hartley  Act.  But  an  innocent  employer  should 
be  protected  where,  without  knowledge  of  a  primary  labor  dispute,  he  pur- 
chases goods  or  secures  services  from  an  employer  engaged  in  that  primary  labor 
dispute. 

In  the  course  of  his  testimony,  the  Secretary  of  Labor  laid  great 
stress  on  the  need  of  modification  of  the  Taft-Hartley  law  so  as  to 
protect  labor's  rights  in  what  he  called  economic  boycotts. 

Now,  without  a  series  of  questions  from  me,  because  you  are  an  able 
witness,  and  I  know  I  can  lay  down  a  general  question  that  will  induce 
in  you  a  discussion  of  the  subject  matter  in  your  own  way  that  would 
present  your  point  of  view,  I  would  like  to  have  you,  for  the  record, 
m  greater  detail  than  you  have  in  this  prepared  testimony,  tell  this 
committee  just  to  what  extent  you  would  modify  the  Taft-Hartley 
law  in  regard  to  secondary  boycotts,  because  I  judge  from  this  brief 
statement  in  your  prepared  statement  you  are  not  satified  with  the 
present  provisions  of  the  Taft-Hartley  law  on  secondary  boycotts. 

I  do  not  agree  with  the  Secretary  of  Labor,  as  I  have  previously 
said  when  he  testified  that  90  percent  of  what  is  wrong  with  the  Taft- 
Hartley  law  is  this  secondary-boycott  provision. 

I  do  not  quote  him  verbatim,  but  I  certainly  quote  him  accurately 
in  meaning,  and  I  think  there  are  a  good  many  other  things  that  are 
wrong  with  it.  But,  be  that  as  it  may,  I  do  want  to  be  sure  that  I 
understand  just  what  it  is  you  propose  that  this  committee  should 
do  about  secondary  boycotts. 

Mr.  Teller.  The  Taft-Hartley  outlaws,  in  general,  secondary  strikes 
and  boycotts. 

S.  249  outlaws  the  secondary  boycotts  only  where  they  are  carried 
on  in  furtlierance  of — well,  in  furtherance  of  tw^o  defined  illegal  ob- 
jectives :  The  jurisdictional  strike ;  that  is,  a  work-assignment  dispute, 
and  the  disi^ute  between  two  unions  v.here  the  employer  has  a  contract 
or  in  any  event  has  a  certified  union  in  the  plant. 

In  other  words,  S.  249 — under  S.  249,  the  prohibition  against  second- 
ary boycott  is  almost  meaningless  because  the  illegality  stems  not  from 
the  means  but  the  objective.  In  other  words,  under  S.  249,  the  words 
"secondary  boycott"  have  no  meaning  whatever.  It  could  have  been 
left  out. 
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You  could  have  said  just  as  easily,  "any  concerted  action  taken 
against  anybody  for  these  objectives  is  illegal." 

There  was  no  need  to  use  it  under  S.  249. 

The  illegality  of  the  secondary  boycott  stems  not  from  its  objec- 
tive, but  from  the  fact  that  it  is  an  illegal  form  under  circumstances. 

Now,  what  are  those  circumstances?  Let  me  give  you  an  example, 
a  recent  case  I  had  where  I  was  coinisel  to  Gimbel  Bros,  in  New  York. 

The  employees  of  the  United  Parcel  Service  had  a  contract  with 
United  Parcel  Service.  A  collective-bargaining  agreement  is  what 
they  had,  and  they  were  engaged  in  a  labor  dispute  with  United  Parcel 
Service,  and  they  struck  that  company. 

Now,  Gimbel  Bros,  and  all  the  other  department  stores,  Macy's, 
Saks'  34th  Street,  have  a  contract  with  United  Parcel  Service  under 
the  terms  of  which  United  Parcel  Service  undertook  to  deliver  parcels 
for  these  various  department  stores  to  customers  of  the  department 
stores. 

When  the  employees  called  their  strike  against  United  Parcel  Serv- 
ice, Gimbel  Bros,  said,  "All  right,  we  vvall  just  stop  using  United  Par- 
cel Service";  and,  instead  of  using  United  Parcel  Service,  they  used 
the  post  office  and  the  Railway  Express  Agency  and  delivered  parcels 
by  hand  through  certain  supervisory  employees.  In  other  words,  they 
stopped  using  United  Parcel  Service  as  soon  as  United  Parcel  Service 
em})loyees  went  out  on  strike. 

Nevertheless,  the  employees  of  United  Parcel  Service,  an  independ- 
ent organization — the  employees  of  that  independent  organization — 
began  to  picket  all  of  the  department  stores,  and  they  asserted  that 
the  purpose  of  the  picketing  was  to  compel  Gimbel  Bros,  to  exert 
influence  on  United  Parcel  Service  to  settle  the  strike. 

Well,  we  could  not  exert  any  influence;  we  had  no  possible  effect 
upon  United  Parcel  Service  organization  policies,  whether  labor  poli- 
cies or  any  other  policies.  We  stopped  using  their  service  as  soon  as 
the  strike  occurred. 

Nevertheless,  upon  this  broad  ground,  the  union  called  a  boycott 
against  all  of  the  department  stores.  That,  I  believe,  is  an  illegal 
type  of  boycott. 

For  example,  let  me  illustrate  it  this  way :  Suppose  the  corner  drug 
store  uses  Borden's  ice  cream  or  purchases  Borden's  ice  cream,  and 
a  strike  is  called  against  Borden's  ice  cream.  The  union  comes  to 
the  corner  drug  store  and  says,  "We  want  you  to  use,  to  purchase 
another  ice  cream ;  stop  purchasing  Borden's  ice  cream." 

The  corner  drug-store  proprietor  says,  "All  right,  I  will  do  that." 
Then,  the  union  has  achieved  what  tliey  wanted  to  achieve,  and  he 
stops  purchasing  it  and  shifts  to  Sheffield's,  or  another  company. 

Under  those  circumstances,  the  company,  I  believe,  should  not  be 
picketed.  That  is,  when  I  say  "company,"  I  mean  the  corner  drug- 
store proprietor  should  not  be  picketed. 

Similarly,  Gimbel's  should  not  have  been  picketed  when,  upon  the 
calling  of  the  strike  against  United  Parcel  Service,  Gimbel's  ceased  to 
do  business  with  United  Parcel  Service.     That  is  one  example. 

Example  2 — and  these  are  all  in  my  own  experience.  I  represent 
an  electroplating  company.  That  electroplating  company  has  a  dis- 
pute with  a  union,  ancl  the  union  calls  a  strike;  and  the  electroplating 
company,  in  order  not  to  provoke  any  disorder  pending  the  strike, 
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shuts  its  plant  down.  It  does  not  do  any  business  while  we  are 
negotiating.  Now,  we  have  in  that  electroplating  plant  a  lot  of  raw 
materials  delivered  to  us  by  customers,  and  we  cannot  do  any  electro- 
plating on  it  because  of  the  strike. 

These  customers,  manufacturers,  in  the  main,  therefore,  come  to 
our  plant  to  pick  up  the  raw  material  and  take  it  back.  For  doing 
that,  a  boycott  is  called  against  them.  That  is  another  type  of  illegal 
secondary  boycott. 

Third,  in  that  same  case,  this  union  decided  that  whether  they 
picked  up  or  not,  all  manufacturers  having  business  relationships 
with  our  plant  would  be  boycotted,  in  order  to  bring  pressure  upon 
them  to  exert  influence  upon  us  to  settle  this  strike. 

That  is  another  type  of  illegal  boycott. 

Now,  let  me  give  you  types  of  boycotts  that  I  regard  as  legal  and 
which,  under  the  Taft-Hartley  Act,  are  made  illegal,  and,  I  believe, 
unfairly. 

If  I  purchase  goods  from  a  manufacturer  against  whom  a  strike 
has  been  called,  with  knowledge  of  the  fact  in  that  strike  I  am  aiding 
that  ipanufacturer,  and  the  union  that  has  a  strike  there  has,  it  seems 
to  me,  a  perfect  right  to  boycott  me  because  I  am  helping  the  manu- 
facturer in  that  struggle  by  purchasing  goods  from  him  or  securing 
services  from  him. 

Under  the  Taft-Hartley  Act,  the  only  time  I  would  be  subjected 
to  a  legal  boycott  is  if  I  took  his  work  and  did  it  myself,  as  I  under- 
stand the  Taft-Hartley  Act.  and  Judge  Rifkind's  decision  in  New 
York  in  construing  it.  Then,  if  I  took  on  work  from  a  struck  plant, 
and  did  that  work  for  him,  for  the  owner  of  that  struck  plant,  I  would 
be  subject  to  legal  boycott.  But,  otherwise,  the  mere  fact  that  I  carry 
on  business  with  him  in  the  normal  manner,  with  knowledge  of  the 
labor  dispute,  with  knowledge  of  the  strike,  under  those  circum- 
stances, under  the  Taft-Hartley  Act,  the  boycott  against  me  would 
be  illegal,  and  I  do  not  think  it  should  be  illegal,  and  I  do  think  that 
there  are  statements  made  by  Judge  Taft  in  one  or  two  Supreme  Court 
decisions  which  indicate  that,  when  I  purchase  goods  or  secure  services 
from  an  employer  with  knowledge  of  a  labor  dispute,  I  become  party 
to  it.     I  aid  the  employer,  who  is  a  party  to  that  dispute. 

Now,  that  is  the  secondary-boycott  situation,  to  clarify  the  question. 

Now,  to  clarify  the  strike  situation,  the  secondary  strike 

Senator  Neely.  Senator  Morse,  would  you  yield  for  just  one  mo- 
ment? 

Senator  Morse.  Yes ;  I  will  yield. 

Senator  Neely.  Mr.  Chairman,  would  the  witness  be  good  enough 
to  state  the  union  in  each  case  that  called  the  strike,  first  in  the  Gim- 
bel  case,  and  then,  secondly,  in  the  Electroplating  case,  the  Appliance 
case,  the  second  one  you  referred  to  ? 

Mr.  Teller.  Yes;  I  would.  Senator, 

Senator  Neely.  I  should  like  to  find  out  if  there  is  another  side  to 
this  story,  and  I  would  like  to  be  able  to  identify  these  matters,  if 
})ossible.  What  union  was  responsible  for  the  strike  in  the  Gimbel 
i3ros.  case? 

Mr,  Teller,  The  Teamsters  Union ;  I  have  forgotten  the  local  num- 
ber.    It  is  a  matter  of  court  record. 

Senator  Neely.  What  is  it  affiliated  with  ? 
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Mr.  Teller.  The  Teamsters  Union,  A.  F.  of  L. 

Senator  Neely.  With  what  union  were  the  strikers  affiliated  with 
in  the  second  case  ? 

Mr.  Teller.  The  United  Electrical,  Radio,  and  Machine  Workers 
of  America,  Local  475,  machine  and  instrument  local. 

Senator  Neely.  When  did  the  last  strike  occur? 

Mr.  Teller.  Gimbel's  strike,  a  year  and  a  half  ago,  city-wide. 

Senator  Neely.  Well,  I  remember  that;  it  was  in  the  newspapers; 
I  do  not  recall  the  other.     When  did  the  other  one  take  place  ? 

Mr.  Teller.  Five  weeks  ago ;  six  weeks  ago. 

Senator  Neely.  How  long  ago? 

Mv.  Teller.  Five  or  six  weeks  ago. 

Senator  Neely.  Thank  you. 

Mr.  Teller.  The  name  of  the  company  involved  in  that  strike  was 
King's  Electroplating  Co.,  and  I  became  its  attorney  several  weeks 
after  the  strike  started. 

Now,  the  secondary-strike  situation :  If  I  am  working  for  an  em- 
ployer, and  goods  are  shipped  to  me,  and  the  emploj-er  accepts  them 
with  knowledge  of  a  labor  dispute,  and  I  am  asked  to  work  on  them, 
I  should  have  a  right  to  refuse  to  work,  and  that  should  be  called  a 
strike,  which  I  have  a  right  to  call.  There  may  be  other  factors  in  the 
case  which  may  make  my  strike  illegal. 

For  example,  I  may  be  under  contractual  relationship  with  the  em- 
ployer, and  my  strike  would  then  be  in  breach  of  contract,  if  I  had  no 
provision  in  the  contract  ]3ermitting  me  to  strike  for  that  purpose. 

I  would  not  have  the  right  to  say,  for  example,  that  I  can  refuse 
to  work  on  that  merchandise,  but  the  employer  cannot  say,  "Well, 
then,  you  go  outside  and  strike  on  the  outside."  But,  absent  those 
circumstances,  I  think  an  employee  has  a  right  to  say,  "I  won't  work 
on  hot  goods,"  and  that  should  be  a  legal  strike,  not  an  illegal  strike. 

If,  of  course,  the  employer  bought  the  merchandise  without  knowl- 
edge of  the  labor  dispute,  that  would  be  a  question  of  fact.  Then, 
the  employer  is  innocent. 

What  is  the  typical  situation  we  have  in  New  York  for  a  number 
of  years?  Here  is  the  situation :  The  union  has  a  strike,  calls  a  strike, 
against  a  manufacturer,  and  the  same  da}'  they  begin  to  picket  that 
manufacturer's  outlets,  his  retail  outlets. 

Well,  as  a  matter  of  fact,  that  retail  outlet  is  simply  selling  what 
it  purchased  from  the  manufacturer  months  ago,  and  the  picketing 
employees  who  were  paid  for  manufacturing  it,  or  assisting  in  its 
manufacture. 

That,  to  my  mind,  is  unfair  and  wrong,  and  so  I  say  that  I  propose 
a  midpath  between  the  Taft-Hartley  Act  and  S.  249  to  recognize 
that  under  certain  circumstances  the  illegal  boycott,  the  secondary 
boycott  is  illegal  by  virtue  of  the  form  that  it  takes,  when  exercised 
against  a  third-party  employer,  who  is  innocent  of  participation  in  the 
dispute. 

A  statute  like  that  could  be  very  easily  drawn.  I  drew  it  in  my 
book  on  labor  policy  for  America,  as  you  will  recall,  Mr.  Morse,  a 
simple  statement  to  the  effect  that,  "No  boycott  may  be  called  against 
an  employer  who,  without  knowledge  of  the  existence  of  a  labor  dis- 
pute at  plant  X,  purchases  goods  therefrom,  or  secures  the  services 
therefrom,"  and  you  can  define  it  in  line  with  our  discussion  here. 
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Senator  Morse.  Would  you  accommodate  me,  Mr.  Teller,  by  taking 
either  the  Taft-Hartley  Act,  or  the  proposed  Thomas  bill,  and  the  sec- 
tion on  secondary  boycotts,  and,  at  your  leisure  in  the  next  couple  of 
weeks,  draft  a  proposed  section,  following  not  only  your  testimony 
here,  but  the  suggestions  in  your  book,  which  sets  forth  in  the  statutes, 
in  statutory  form,  that  which  you  think  ought  to  be  set  forth,  the  pro- 
visions of  law  on  secondary  boycotts. 

Mr.  Teller.  I  will  be  glad  to,  Senator. 

Senator  Morse.  Let  me  put  this  hypothetical  question  to  you :  Let 
us  assume  employer  A  has  no  contract  with  a  union.  He  operates 
an  open  shop,  and  he  manufactures  goods  up  to  a  certain  stage  of  their 
completion. 

After  he  finishes  his  processes,  they  have  to  be  moved  to  employer 
B,  who  does  have  a  collective-bargaining  contract  with  a  union  X. 

Let  us  assume  that  union  X  objects  to  the  working  conditions  that 
exist  in  employer  A's  plant.  They  object  to  the  wages  that  employer 
A  pays,  on  the  ground  that  his  wages  have  a  tendency  to  pull  their 
wages  down  in  employer  B's  plant;  the  working  conditions  in  A's 
plant,  they  allege,  have  a  tendency  to  pull  down  the  working  condi- 
tions in  employer  B's  plant,  with  whom  they  have  a  contract,  and  so 
they  refuse  to  handle  the  goods  coming  from  employer  A's  plant; 
and  employer  B  objects,  and  the  union  calls  a  strike  against  B. 

Can  union  Y,  a  delivery  union,  call  them  the  Teamsters,  if  you  want 
to,  but  a  union  affiliated  with  the  same  Federation  of  Labor  with  which 
the  union  in  employer  B's  plant  is  affiliated,  refuse  to  even  deliver  the 
goods  from  A's  plant  to  B  ? 

And,  as  the  dispute  progresses,  both  unions  X  and  Y  join  in 
stretching  a  common  picket  line  in  front  of  both  A  and  B's  plants. 
That  is  as  complicated  a  situation  as  I  can  imagine. 

Mr.  Teller.  No  ;  it  is  in  the  realm  of  possibility.  Probably  it  has 
occurred. 

Senator  Morse.  What  is  your  position  as  to  the  rights  of  the  re- 
spective parties  in  that  hypothetical,  or  what  their  rights  should  be 
by  law  ? 

If  you  have  any  question  about  the  hypothetical,  you  may  cross- 
examine  me  on  it,  and  I  will  be  glad  to  restate  it. 

Mr.  Teller.  No,  Senator ;  I  have  been  troubled  by  that  case  for  a 
long  time.     I  am  not  surprised  by  the  set  of  facts. 

I  cannot  give  you  a  definite  answer  to  that  question,  because  it 
involves  a  number  of  factors  that  have  to  be  reconciled,  and  I  have 
not  concluded  my  reconciliation.  I  would  love  to  be  able  to  give  you 
a  definite  answer,  but  I  cannot. 

Senator  Morse.  I  would  like  to  find  it  from  somebody,  because  it 
is  bothering  me,  as  far  as  the  secondary-boycott  problem  is  concerned. 

Mr.  Teller.  I  would  like  to  give  a  correct  answer,  is  what  I  really 
mean. 

The  statement  that  the  union  objects  to  his  purchasing  goods  from 
a  certain  employer,  I  assume  the  reason  for  that  is  that  they  do  not 
seem  to  be  able  to  organize  that  other  employer. 

Senator  Morse.  May  I  interrupt  for  just  a  moment  to  invite  the 
majority  leader  to  come  up  to  the  head  of  the  table?  We  would  be 
glad  to  have  you  participate  with  us. 

Go  ahead,  Mr.  Teller. 
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Mr,  Teller.  They  presumably  are  unable  to  organize  employer  A, 
and  let  us  put  it  this  way,  Senator,  and  I  think  we  can  possibly  get 
to  an  answer  for  this. 

Suppose  they  picketed  employer  A  in  an  effort  to  organize  him. 

Senator  Morse.  Yes. 

Mr.  Teller.  And  employer  B,  with  knowledge  of  that  picket  line, 
and  with  knowledge  of  the  fact  that  there  was  a  dispute  pending 
there,  continued  to  purchase  goods  from  employer  A. 

Now,  under  my  thesis,  which  I  have  just  explored,  the  union  would 
have  a  right  to  proceed  against  employer  B,  because  with  knowledge 
of  the  labor  dispute,  he  purchased  the  goods. 

Senator  Morse.  That  was  one  of  the  purposes  for  both  the  unions 
X  and  Y 

Mr.  Teller.  Yes. 

Senator  Morse.  To  stretch  the  picket  line  in  front  of  A's  plant, 
which  was  to  end  that  open  shop. 

Mr.  Teller.  I  incline  to  the  view  that  would  be  legal  under  the 
test  that  I  propose. 

Senator  Morse.  That  would  call  for  quite  a  modification,  however, 
of  the  secondary-boycott  section  of  Taft-Hartley. 

Mr.  Teller.  Yes.  I  am  not  satisfied  with  the  secondary-boycott 
provision  in  Taft-Hartley. 

Senator  Morse.  Very  well. 

I  would  like  to  ask  you  this  general  question :  Would  I  be  correct 
in  inferring  from  your  testimony  that  whatever  rights  unions  have 
in  this  country,  they  come  about  by  special  laws  and  privileges  granted 
to  them  by  the  Government? 

Mr.  Teller.  Substantially.  May  I  state  my  reasoning  for  that, 
Senator  ? 

Senator  Morse.  Yes ;  I  think  here  again  we  are  dealing  with,  what 
I  think — to  use  the  word  properly — is  a  fundamental  problem. 

Mr.  Teller.  Yes. 

Senator  Morse.  From  what  source  do  the  rights  of  unions  stem  in 
this  country?  I  judged,  from  your  testimony,  if  you  will  permit  this 
one  sentence — I  judged  from  your  testimony  that  your  discussion  is 
based  upon  the  assumption,  and  it  may  be  correct — I  will  be  glad  to 
hear  you  on  it — that  such  rights  and  privileges  as  unions  have,  stem 
from  special  laws  and  privileges  granted  to  them  by  the  Government. 

Mr.  Teller.  I  reason  that  in  two  frames:  First,  the  first  frame, 
I  think,  we  would  not  be  in  too  much  disagreement  as  to  that  frame, 
and  that  is  to  say  that  the  Wagner  Act  is  a  Government  guaranty 
on  behalf  of  union  organizations,  and  that  when  unions  secure  the 
benefits  of  the  Wagner  Act  on  behalf  of  their  organizational  activity, 
they  secure  their  existence  and  strength  from  Government  guaranty 
and  from  Government  assistance. 

But  I  go  further  than  that,  and  I  say  that  the  right  to  engage  in 
boycotts,  picketing,  strikes,  collective  bargaining,  perhaps  not  collec- 
tive bargaining,  let  us  leave  that  there  for  the  moment,  picketing, 
strikes,  boycotting,  is  a  right  granted  as  an  exception  by  the  State 
to  the  laws  against  combinations  of  people  acting  in  furtherance  of 
objectives. 

I  do  not  say  that  the  doctrine  of  conspiracy  drawn  from  antitrust 
laws  should  be  applied  to  labor  unions.  I  oppose  the  application  of 
antitrust  laws,  the  antitrust-law  doctrine,  to  labor  unions. 
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This  morning,  I  think  it  was  Sencator  Pepper— it  may  have  been 
Senator  Neel}' — who  questioned  me  on  this  business  of  monopoly. 
I  am  not  attacking  unions  as  a  monopoly,  because  unions  make  their 
strength  felt  by  combination,  and  there  is  an  ethical  factor  in  fixing 
of  wages  which  does  not  exist  in  connection  with  the  fixiug  of  prices. 

I  do  not  draw  any  argument  from  the  antitrust  laws,  but  I  do  draw 
my  argument  from  the  basic  conception  of  our  law  that  combinations 
among  individuals  amount  to  conspiracy  in  furtherance  of  certain  ob- 
jectives, and  the  law  has  a  right  to  insist  that  when  people  combine 
they  should  combine  for  lawful  purposes. 

As  we  know,  in  the  early  days  prior  to  ConnnonAvealth  against 
Hunt,  which  was  decided  in  the  1850's,  all  strikes  were  illegal,  labor 
combinations  were  illegal,  and  their  legality  became  established 
gradually  as  an  exception  to  the  rule  against  conspiracy  and  combi- 
nation. 

Senator  Morse.  By  statute  ? 

Mr.  Teller.  Partly  by  statute  in  various  States,  partly  by  common 
law  doctrine. 

Senator  Morse.  Well,  I  am  trying  to  reflect  now  very  quickly  on 
the  whole  phase  of  the  law  on  which  I  have  not  refreshed  my  recol- 
lection for  some  time,  but  will  you  supply  me  with  a  memorandum 
tliat  supports  your  thesis  that  the  rights  and  privileges  of  unions  in 
America  stem  from  statute  rather  than  from  judicial  decrees  of  courts 
passing  upon  issues  in  litigation  as  to  whether  or  not  the  old  British 
common-law  theorj^  of  conspiracy  had  any  application  to  American 
free  trade-unions? 

Mr.  Teller.  Well,  Senator,  there  are  two  aspects  to  your  question, 
and  I  will  be  glad  to  furnish  that  memorandum  to  you;  as  I  say,  it 
is  partly  by  statute  and  partly  by  common  law. 

Mr.  Teller.  But,  first,  you  and  I  have  a  philosophical  difference 
that  I  can  see  at  the  outset,  and  that  is  that  you  seem  to  infer  that 
when  a  judge  decides  a  case  somewhere  imder  the  common  law,  as  it 
was,  he  is  not  making  law,  and  I  do  not  subscribe  to  that. 

I  think  judges  make  the  law  similarly  to  the  way  legislatures  make 
the  law.  For  instance,  we  had  the  law  in  New  York  one  day  that 
the 

Senator  Morse.  If  I  knew  of  any  judge  who  does  that,  I  should 
make  a  motion  to  impeach  him. 

Mr.  Teller,  The  Supreme  Court  has  done  it  on  a  number  of  occa- 
sions, and  T  do  not  recall  when  any  such  impeachment  was  instituted. 

Senator  Morse.  If  you  will  permit  me — I  do  not  want  to  have  you 
testify  with  constant  interruption — but  if  you  will  permit  me,  I  would 
like  to  challenge  that  statement.  I  do  not  think  the  Supreme  Court 
functions  in  the  sense  you  testified  as  the  creator  of  law  similar  to  the 
lep"islatures. 

Mr.  Teller.  Well,  what  would  you  do  when  the  Supreme  Court  of 
the  United  States  in  the  App  Cotton  Mills  case  stated  that  they  over- 
ruled Hamer  against  Dagenhart? 

Senator  Morse.  That  is  not  a  legislative  process. 
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Mr,  Teller.  The  decision  says,  "We  hereby  overrule  our  former 
decision."    What  was  wrong  under  that  process? 

Senator  Morse.  Is  that  a  legislative  process  or  a  correction  of 
judicial  error? 

Mr.  Teller.  I  am  saying  that  the  judicial  process  is  just  as  much  a 
lawmaking  process  as  the  legislative-making  process,  but  acting  in 
different  spheres.    You  have  that  case  in  the  criminal  law. 

Senator  Morse.  Well,  we  will  let  the  record  speak  for  itself,  but 
that  is  not  what  you  said. 

Mr.  Teller.  That  is  what  I  meant  to  say. 

Senator  Morse.  If  you  want  to  clarify  it,  that  is  all  right,  but  that 
is  not  what  you  said.  We  will  just  let  the  record  stand  and  speak 
for  itself. 

Mr.  Teller.  That  is  the  first  point  in  answer  to  your  question. 

Now,  the  second  point  is  this :  An  aspect  of  your  question,  inciden- 
tally, sir,  I  mean  very  seriously  my  view  that  judges  make  law,  and 
the  whole  doctrine  of  sociological  jurisprudence  as  evolved  by  Dean 
Pound  is  based  on  that  concept,  including  the  realistic  jurisprudence 
doctrine  of  which  Judge  Jerome  Frank  is  an  advocate,  but  this  is  not 
the  place  to  expound  those  things. 

Senator  Neelt.  In  your  observation  about  judges  making  laws  I 
fully  concur. 

Mr.  Teller.  I  am  happy  to  hear  that.  Senator  Neely. 

Senator  Neely.  I  think  that  circumstance  is  a  part  of  the  back- 
ground of  this  proceeding. 

I  understood  you  to  say  that  all  strikes  were  illegal  prior  to  1850 

Mr.  Teller.  The  case  of  Commonwealth  v.  Hunt  was  decided,  as 
I  recall  it.  in  1856.    I  may  be  off  on  the  date. 

Senator  Neely.  Let  me  call  your  attention  to  a  judicial  utterance 
that  was  made  by  a  Federal  judge  for  the  Northern  District  of  West 
Virginia,  on  the  2d  day  of  December  1913,  in  a  strike  case  then  pending. 
I  quote  from  the  record  of  proceedings  against  Alston  G.  Dayton,  be- 
fore the  Jucliciaiy  Committee  of  the  House  of  Representatives, 
1914-16 : 

I  wish  I  had  .Tohn  P.  White,  the  president  of  the  United  Mine  Worliers,  before 
me.  I  woulil  give  him  1  year's  sentence  in  jail,  because  I  will  not  permit  the 
United  Mine  Workers  of  America  to  exist  within  my  jurisdiction.  I  consider 
their  organization  a  criminal  conspiracy. 

The  Chairman.  What  is  the  date.  Senator  Neely  ? 

Senator  Neely.  December  1913. 

That  same  judge  issued  an  injunction  against  the  Flint  Glass  Work- 
ers of  America  on  the  ground  that  it  was  also  an  unlawful  conspiracy, 
and  he,  in  his  injunction,  prohibited  organizers  for  that  union  to 
operate  in  the  Northern  District  of  West  Virginia. 

In  my  opinion,  those  were  outrageous  decisions. 

Mr.  Teller.  Of  course,  I  concur  with  you.  Senator  Neely,  that  those 
were  not  only  wrong  decisions;  but,  as  we  look  vtpon  them,  they  were 
decisions  which  brought  the  judicial  process  in  labor  disputes  into 
disrepute. 

But,  let  us  come  down  to  the  present  time. 
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The  Clayton  Act  was  passed,  as  I  recall  it,  in  1914,  passed  then,  and 
that  was  effective,  and  finally  the  Norris  Act  was  enacted.  Was  the 
Clayton  Act  enacted  in  1914? 

Senator  Pepper.  Senator,  will  you  allow  me  to  interpolate  ? 

Senator  Morse.  Yes. 

Senator  Pepper.  Mr.  Teller,  it  is  the  animosity  that  is  born  out  of 
the  long  abuse  by  the  courts  out  of  the  injunctive  power  which  has 
given  labor  such  an  animosity  toward  the  injunctive  process  in  labor 
disputes;  isn't  that  it? 

Mr.  Teller.  And  that  animosity  should  continue  to  apply,  but  it 
should  not  be  permitted  to  spread  where  the  animosity  has  no  rational 
basis.  It  is  for  that  reason  that  I  am  advocating  that  the  injunction 
be  retained  in  connection  with  certain  types  of  unfair  labor  practices. 
After  all,  what  is  a  cease-and-desist  order?  All  a  cease-and-desist 
order  is  is  a  delayed  injunction. 

Would  the  unions  want  the  cease-and-desist  order  abolished  ?  No ; 
they  have  had  it  under  the  Wagner  Act  now  since  1935,  so  the  only 
question  we  are  discussing  is.  Should  we  have  a  cease-and-desist  order 
issuable  a  year  from  now,  or  today  ? 

Now,  when  you  speak  of  the  injunction  Senator  Neely  mentioned, 
you  speak  of  an  injunction  in  which  the  antitrust  laws  were  used  by  a 
private  employer  to  defeat  collective  bargaining.  That  is  not  the 
injunction  under  the  Taft-Hartle}'  Act. 

Senator  Pepper.  Mr.  Teller,  may  I  interrupt  you  there  once  more 
with  the  indulgence  of  the  Senator  from  Oregon  as  to  whether  or  not 
there  is  a  difference  in  the  tribunal  which  makes  a  decision  ?  Let  me 
see — I  am  not  sure  that  I  am  right — but  let  me  ask  you  if  you  use  the 
injunctive  process,  if  that  is  authorized  by  statute,  then  somebody, 
representing  a  private  company  or  public  authority,  goes  in  before 
a  single  judge  and  applies  for  an  injunction,  and  unless  there  is  a 
statutory  provision  or  a  rule  of  the  court  that  is  governing  to  the 
contrary,  and  showing  made  by  affidavits  which  might  be  ex  parte, 
he  can  grant  a  temporary  injunction  or  a  restraining  order  even 
before  there  is  a  full  hearing. 

Mr.  Teller.  Not  under  the  Taft-Hartley  Act. 

Senator  Pepper.  Assuming  that;  but,  anyway,  under  the  Taft- 
Hartley  Act,  there  is  an  application  to  a  judge  of  the  district  court 
of  the  United  States,  one  judge. 

Mr.  Teller.  That  is  right.  _ 

Senator  Pepper.  And  one  judge  makes  a  decision  as  to  whether 
to  grant  an  injunction  or  not. 

Now,  suppose  there  is  a  cease-and-desist  order  issued  by  the  Na- 
tional Labor  Relations  Board,  and  the  party  against  whom  the 
order  is  directed  failed  to  observe  the  order.  Then  what  is  the  next 
step? 

Mr.  Teller.  An  application  by  the  Board  to  the  circuit  court  of 
appeals  for  an  order  of  enforcement. 

Senator  Pepper.  Now,  that  is,  in  the  first  place,  to  a  circuit  court 
of  appeals,  which  is  a  court  of  superior  jurisdiction  over  a  district 
court;  and,  in  the  second  place,  more  than  one  judge  will  decide 
upon  the  case.    There  will  be  at  least  three  judges  who  will  hear  the 
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case;  will  there  not?  At  least,  I  have  not  heard  of  any  court  that 
will  not  take  at  least  three. 

Mr.  Teller.  Circuit  courts  of  appeals  are  composed  of  three  to 
five  judges. 

Senator  Pepper.  So,  at  least  three  or  four  or  five  judges  will  hear 
the  matter,  so  at  least  there  is  that  difference ;  and,  in  addition  to  that, 
in  the  cease-and-desist-order  case,  the  National  Labor  Relations  Board, 
which  now  consists  of  five  able  and  honorable  gentlemen,  would  pre- 
viously have  heard  arguments  on  both  sides,  and  finally  come  to  a 
decision  on  the  matter;  would  they  not? 

Mr.  Teller.  Yes. 

Senator  Pepper.  So  there  is  a  great  deal  of  difference,  I  would 
say 

'Mr.  Teller.  Yes. 

Senator  Pepper.  In  the  injunction  obtained  from  a  single  district- 
court  judge  and  a  cease-and-desist  order  that  comes  after  hearing  and 
decision  before  the  Board,  and  then  which  must  be  presented  to  the 
circuit  court  of  appeals. 

Mr.  Teller.  Yes ;  there  are  those  distinctions  that  the  Senator  has 
pointed  out. 

But,  in  effect,  what  comes  out  is  an  injunction,  and  so  the  question 
arises  whether  the  interest  in  expedition  is  so  great  that  we  ought  to 
permit  an  injunction  at  the  outset.  My  contention  is  that,  in  certain 
defined  circumstances,  the  cease-and-desist  order  is  unrealistic,  very 
defined  circumstances,  very  limited  circumstances. 

Take  a  secondary-boycott  situation,  or  a  jurisdictional-dispute  situ- 
ation, or  a  situation  where  two  unions  are  in  dispute  as  to  who  should 
go  into  the  plant  where  the  employer  has  his  certificate. 

Now,  here  is  an  employer  who  comes  up  to  the  Board,  and  he  has 
his  certified  copy  of  a  certificate  issued  by  the  NLRB  showing  that 
such-and-such  a  union  has  been  designated  as  the  union  for  his  plant. 
It  was  issued  a  month  ago,  and  there  is  a  union  on  the  outside  boy- 
cotting him,  and  his  business  is  shut  as  a  result  of  it ;  and  I  say  it  is 
manifestly  unfair  to  say  to  that  man,  "Give  us  your  papers  and  return 
a  year  or  two  from  now  and  we  will  give  you  an  order  stopping  the 
boycott." 

I  do  not  think  that  is  fair,  not  in  a  society  where  production  and 
continuity  of  production  is  important  to  raise  the  standard  of  living 
for  all. 

Senator  Morse.  Now,  Mr.  Teller,  I  want  to  go  back  to  the  proposi- 
tion you  and  I  were  discussing,  and  may  I  make  one  comment  in 
returning  to  it,  that  my  good  friend  from  West  Virginia,  Senator 
Neely,  has  quoted  from  what  obviously  is  a  case  in  which  a  judge  exer- 
cised caprice,  and  it  seems  to  me  he  answered  completely  his  position 
as  to  whether  or  not  that  judge  made  law  when  he,  in  his  concluding 
remarks,  said  that  the  decision  was  reversed. 

Senator  Neely.  I  beg  the  Senator  to  forgive  me.  For  the  time 
being,  his  decision  was  law.  I  meant,  of  course,  there  is  always  an 
appeal  in  a  case  of  that  kind. 

Senator  Morse.  For  the  time  being,  for  whatever  period  of  time 
that  decision  stood  based  upon  a  misinterpretation  of  what  the  law 
is.  But  I  think  this  concept  of  the  courts  of  America  functioning  as 
a  leonslature  has  been  so  bandied  around  that  it  has  done  great  damage 
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to  the  judicial  process,  because  I  do  not  share  your  notion,  Mr.  Teller, 
that  the  courts  make  law  in  a  legislative  sense.  That  some  judges  may 
abuse  their  judicial  functions,  I  have  not  any  doubt,  but  it  certainly 
does  not  fall  within  their  right. 

Now,  the  thing  that  disturbs  me  in  your  testimony  on  this  point,  if 
my  conclusion  is  correct,  is  that  you  would  have  this  committee  look 
upon  the  rights  of  unions  as  stemming  from  special  laws  and  privileges 
granted  to  them  by  legislative  bodies,  State  and  Federal ;  whereas,  to 
the  contrary,  I  hold  to  the  view  that  the  right  to  organize  into  a  vol- 
untary association  by  free  men  in  this  country  is  a  basic  right  of  free- 
dom as  much  so  as  the  right  of  any  group  of  citizens  to  voluntarily 
form  themselves  into  a  church  congregation  or  into  a  lodge.  Insofar 
as  the  State  or  the  Federal  Government  has  passed  legislation  in  re- 
gard to  giving  them  any  special  privilege,  those  special  privileges  do 
not  in  any  way  destroy  their  fundamental  right  of  association;  and 
this  fundamental  right  to  associate  for  purposes  of  free  collective  bar- 
gaining, I  do  not  think,  could  be  taken  away  by  statute.  To  take  it 
away  by  statute,  I  think,  would  inevitably  result  in  a  Supreme  Court 
decision  that  would  repudiate  the  statute  on  grounds  of  unconstitu- 
tionality. 

So,  my  only  point  on  this  matter  is  one  of  trying  to  find  out  whether 
or  not  you  and  I  are  approaching  this  problem — I  think  it  is  basic — 
from  a  theory  of  government  that  such  rights  as  they  have  are,  after 
all,  special  rights  and  privileges  granted  by  statute  which  we  can 
add  to  and  take  away,  ending  up  with  no  rights  for  them  at  all,  if  we 
wanted  to,  or,  whether  we  are  dealing  with  some  rights  of  organiza- 
tions on  a  voluntary  basis  of  free  workers  to  bargain  collectively  with 
their  employers,  which  under  the  Constitution  you  and  I  could  not 
destroy  if  w^e  wanted  to. 

Now,  that  is  quite  a  difference  in  approach,  because  I  think,  de- 
pending on  which  approach  you  take,  your  legislation  is  going  to  be 
quite  different.    Do  I  make  myself  clear? 

Mr.  Teller.  Perfectly  clear.  Senator. 

Senator  ]\Iorse.  I  am  not  one  of  these  fellows  who  think  that  all 
questions  should  come  from  the  Senator  to  the  witness. 

Mr.  Teller.  It  is  perfectly  clear  to  me.  Senator,  that  you  and  I  do 
differ  basically  in  regard  to  our  approach  to  the  subject  of  the  legality 
of  strikes,  picketing,  and  boycotts,  lock-outs,  collective  bargaining, 
and  the  whole  field  of  labor  disputes  and  collective  bargaining,  because 
I  regard  this  problem  as  the  problem  of  use  of  combination,  one  power- 
ful group  against  the  other,  all  under  law,  not  stemming  from  con- 
stitutional sources  but  stemming  from  privileges  given  by  the  state 
to  individuals  to  act  concertedly.  When  you  say  that  a  labor  union 
is  like  a  fraternal  organization,  I  disagree  with  you.  It  is  true  that 
the  law  regards  the  labor  union  today,  in  the  absence  of  the  Taft- 
Hartley  Act,  as  a  voluntary  association  just  like  any  fraternal  organi- 
zation, but  we  have  to  recognize  that  the  labor  union  has  the  power  to 
affect  persons'  livelihoods,  and  that  is  the  basis  of  our  jurisdiction  over 
employers  (unfair  labor  practices),  and  it  should  likewise  be  a  basis 
for  jurisdiction  over  unions'  unfair  labor  practices. 

But  the  larger  point  I  make  is  this :  It  may  be  that,  while  you  and 
I  disagree  on  fundamentals,  we  may  agree  on  palliatives.  The  argu- 
ment, as  you  presented  it — and  I  hope  that  you  did  not  intend  it — 
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sounds  like  the  arguments  which  used  to  be  made  by  employers  before 
the  Supreme  Court;  that  what  an  employer  did  in  tlie  exercise  of  his 
natural  rights,  such  as  making  a  contract  with  an  employee  for  a 
"yellow  dog"  arrangement,  or  a  blacklisting  arrangement,  could  not 
be  interfered  with  by  the  legislature  because  it  came  from  the  em- 
ployer's natural  rights. 

But  we  go  into  the  point  where  we  recognize  that  all  rights  are  in- 
stitutional in  nature;  that  they  have  to  be  considered  against  a  so- 
ciological concept,  and  that  solutions  have  to  be  focused  upon  prob- 
lems that  exist  rather  than  theories  that  do  not  exist  except  in  one's 
imagination. 

Now,  let  me  come  to  my  final  point,  in  answer  to  your  question: 
Yon  stress  the  peril  that  would  come  to  this  country  from  the  un- 
constrained exercise  of  power  by  the  Executive  unharnessed  by  legis- 
lative direction  and  control.  I  stress  the  peril  to  individual  rights 
which  comes  from  the  arbitrary  action  of  private  groups,  whether 
they  be  combinations  of  employers  or  combinations  of  workers. 

The  average  worker  has  his  livelihood  touched  upon,  his  work  op- 
portunities touched  upon  by  labor  organizations  which  touch  him 
much  more  closely  than  any  law,  and  they  determine  his  opportunity 
for  a  livelihood,  and  I  say,  what  good  is  our  insistence  and  concentra- 
tion upon  the  Constitution,  our  insistence  that  the  Executive  be 
bridled  in  the  exercise  of  his  power,  if  at  the  same  time,  because  of 
constitutional  notions,  we  allow  the  lawmaking  by  private  groups  and 
the  oppressive  action  by  private  groups  to  remain  unremedied,  and 
it  is  because  the  Taft-Hartley  Act  addresses  itself  to  that  problem, 
where  labor  unions  in  furtherance  of  special  local  special  interests 
deprive  workers  of  rights,  close  out  industries  to  outsiders,  engage  in 
restrictive  practices,  which  affect  the  worker's  free  access  to  the  em- 
ployment market,  it  is  because  the  Taft-Hartley  Act  addresses  itself 
to  that  question — and  the  Wagner  Act  does  not — that  I  favor  the  Taft- 
Hartley  Act  over  the  Wagner  Act  as  regards  that  problem. 

Senator  Morse.  Well,  there  are  many  things  I  could  say  if  you  and 
I  were  engaged  in  a  debate,  Mr.  Teller,  and  this  is  not  the  place  for 
that. 

Suffice  it  now  to  say  to  you  that  my  general  observation  to  those 
remarks  is  that  it  is  frequently  an  inconvenience  to  live  with  the  Con- 
stitution. It  sometimes  was  costly  to  us  individually,  economically, 
and  that  in  many  respects.  But  I  am  not  going  to  say  to  American 
labor,  on  any  theory,  that  whatever  rights  they  are  going  to  have  they 
must  get  from  statutes. 

I  consider  that  free  workers  have  some  very  fundamental  and  basic 
constitutional  rights  that  not  even  the  Congress  can  take  away  from 
them.  It  is  my  belief,  and  my  view,  that  so  much  of  the  theory  of 
your  discussion  today  is  based  on  what  I  consider  to  be  a  truly  false 
premise  as  to  basic  constitutional  rights  of  labor  organizations,  that 
I  see  no  purpose  in  our  extending  further  exchange  on  that  argument 
now. 

Certainly,  labor  asks  for  certain  privileges  and  certain  statutory 
rights  over  and  above  what  I  consider  to  be  certain  basic  constitutional 
rights  of  theirs  that  grow  out  of  many  concepts  of  the  Constitution, 
such  as  the  free-speech  section,  for  example. 

I  join  with  you  in  saying  that  the  Congress  has  the  right  to  impose 
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restrictions  upon  them  in  the  exercise  of  the  special  privileges  that 
they  seek. 

But  I  urge  that  others,  at  least,  remember  that  the  American  trade- 
union  movement  does  not  rest  for  its  rights,  its  basic  rights,  upon 
special  privileges  granted  to  it  by  State  or  Federal  statute. 

Now,  I  would  like  to  turn  for  a  moment,  Mr.  Teller,  to  point  9  in 
your  testimony  in  regard  to  suits  for  damages. 

You  say,  about  the  middle  of  your  point  9  on  page  6  in  your  testi- 
mony : 

Court  suits  for  breach  of  collective-bargaining  agreements  are  generally  un- 
realistic, but  the  Federal  Government  which  (through  the  medium  of  the 
Wagner  Act)  prods  the  parties  to  make  such  agreements  should  adopt  a  policy 
aiding  their  enforcement. 

My  first  question  is :  Do  you  think  that  the  legislation  passed  by  this 
Congress  should  contain  the  provisions  of  the  Taft-Hartley  law  pro- 
viding for  suits  in  damages  ?  Do  you  think  that  provisions  for  suits  in 
damages  without  any  alternative  procedure  open  to  the  employer  by 
way  of  choosing  to  treat  the  breach  as  an  unfair  labor  practice,  for  ex- 
ample, as  we  had  in  our  committee  report  in  1947  or  committee  bill 
in  1947,  and  exercising  that  option,  going  through  the  unfair  labor  ap- 
proach to  the  breach  of  contract  by  way  of  decision  in  the  National 
Labor  Relations  Board  ? 

Let  me  restate  it:  Do  you  think  that  the  section  of  the  Taft-Hartley 
law  dealing  with  suits  for  breach  of  contracts  should  remain  as  is? 
Do  you  think  there  should  be  added  to  it,  an  alternative  provision  for 
the  election  of  the  employer  to  treat  a  breach  of  contract  by  a  union 
as  an  unfair  labor  practice,  or  do  you  think  that  the  entire  section 
should  be  stricken  ? 

Mr.  Teller,  My  views  are  as  follows : 

I  do  not  think  that  the  unfair  labor  practice  proceeding  alone  would 
be  sufficient  to  deter  breaches  of  contract,  if  you  mean  by  an  unfair 
labor  practice  proceeding  one  in  which,  upon  the  termination  of  the 
proceeding,  the  employer  or  the  union  would  come  out  as  victors,  with 
a  judgment  that  the  union  or  the  employer  should  not  do  it  again, 
which  is  what  a  cease-and-desist  order  under  the  Wagner  Act  accom- 
plishes.   I  do  not  think  that  is  enough  of  a  deterrent. 

Some  time  ago  when  I  was  in  the  Navy,  I  had  occasion  to  travel  in 
a  good  deal  of  strike  situations,  and  one  situation  sticks  in  my  mind. 
It  happened  in  Illinois. 

The  people  were  striking  and  there  was  a  breach  of  a  collective-bar- 
gaining agreement,  and  the  employees  asked  the  organized,  in  my 
presence,  what  happens  if  they  continue  out  on  strike.  This  was  in 
wartime.  I  am  not  telling  this  story  in  order  to  bring  disrepute  on 
labor  unions.  They  did  a  marvelous  job  in  the  wartime,  but  this  is 
a  case  that  happened,  and  I  cannot  avoid  discussing  it. 

But  the  employees  did  say  to  the  members  of  the  union,  said  to  the 
union  leader,  "What  happens?  Can  we  be  sued  for  damages?" 
The  union  leader  said  to  me,  "Well,"  he  said,  "Lieutenant  Teller  here 
would  know  more  about  it  than  I." 

I,  wanting  to  tell  them  the  fact,  said :  "I  do  not  think  you  can  be 
sued  in  Illinois  as  an  entity  under  the  Illinois  laws,  and  I  do  not 
think  damages  could  be  recoverable  against  you  as  a  union.  It  is  pos- 
sible that  you  may  be  sued  in  the  aggregate  and  damages  may  be  re- 
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coverable  against  you  individually,  but  that  is  not  very  realistic.  As 
far  as  I  see,  I  do  not  think  any  legal  action  will  result.  That  is  not 
the  problem." 

They  resolved,  upon  the  conclusion  of  that  meeting,  in  the  light  of 
the  fact  that  no  action  for  damages  could  be  brought,  to  go  ahead 
with  the  strike. 

Now,  I  say  that  we  have  to  have  an  action  for  damages  as  a  deterrent. 
I  realize  that  the  action  is  unrealistic.     How  manj^  actions  have  been 
brought  under  the  Taft-Hartley  Act  for  damages  of  breach  of  con- 
tract— two,  three,  four?     I  do  not  know  of  any  that  went  to  judgment. 
Senator  Taft.  Oh,  no :  there  are  a  great  many  more  than  that,  but 
none,  as  far  as  I  know,  that  were  not  dismissed  by  settlement. 
Mr.  Teller.  Never  went  to  judgment. 
Senator  Tx\rT.  I  do  not  think  any  went  to  judgment. 
Mr.  Teller.  It  is  an  unrealistic  action.     Anybody  who  has  been  in 
labor  relations  for  a  short  time  would  recognize  that. 

But  my  point  is  that  the  Federal  Government  has  virtually  brought 
about  the  collective-bargaining  agreement.  It  has  brought  it  about 
through  coercive  institutions ;  in  effect,  it  compels  the  obligation  of  col- 
lective bargaining;  it  compels  the  making  of  counter  proposals,  gen- 
erally speaking,  realistically,  and  it  compels  the  making  of  a  signed 
writing  in  regard  to  an  agreement  reached,  and  having  brought  about 
the  existence  of  that  collective-bargaining  agreement,  it  ought  to  have 
a  Federal  policy  in  aid  of  their  enforcement,  and  an  unfair  labor 
practice  proceeding,  that  is  not  sufficient. 

However,  I  would  modify  the  existing  Taft-Hartley  Act  provision 
in  a  couple  of  respects:  First,  I  would  clarify  that  the  parties  may 
provide  for  arbitration,  because  at  the  present  time  there  is  some  doubt 
among  attorneys  as  to  whether  or  not  arbitration  of  disputes  arising 
under  collective  agreements,  including  damages  for  breach  of  contract, 
may  validly  be  made  and  thereby  oust  the  courts  of  jurisdiction. 
Secondly,  I  would  clarify  the  fact  that  collective-bargaining  agree- 
ments are  hereby  declared  to  be  valid,  because  some  doubt  is  present 
among  lawyers,  especially  in  States  where  collective-bargaining  agree- 
ments are  today  not  given  legal  recognition,  whether  this  section  in- 
tends to  make  them  legal  agreements  or  whether  it  intends  to  make 
them  legal  agreements  only  in  such  States  where  they  are  legal.  Third, 
there  is  a  question  of  what  substantive  law  governs.  Is  it  tlie  law  of 
the  State  or  is  it  the  law  of  the  Federal  Government  ?  If  there  is  no 
substantive  law  in  the  Taft-Hartley  Act,  no  Federal  substantive  law, 
some  lawyers  have  said  the  section  is  unconstitutional  because  while  it 
jDrovides  for  damages  for  breach  of  an  agreement,  it  does  not  provide 
any  Federal  substantive  law  on  it. 
While  I  doubt  it,  I  think  it  could  be  clarified  to  some  extent. 
Finally,  we  have  a  peculiar  situation  in  the  Federal  statutory 
scheme.  Our  United  States  Arbitration  Act  excludes  employer- 
employee  controversies  from  its  purview,  so  that  while  we  favor  arbi- 
tration, we  do  not  permit  the  enforcement  of  arbitration  agreements 
or  awards  under  the  United  States  Arbitration  Act. 

Now,  that  is  an  inconsistency  that  ought  to  be  done  away  with,  by 
amending  the  United  States  Arbitration  Act.  I  do  not  say  that  arbi- 
tration proceeds  in  tlie  courts.  But  again  I  sa}'  that  the  existence  of 
courts  to  remedy  wrongdoing  in  the  course  of  arbitration  proceedings, 
acts  as  a  deterrent  for  arbitrators. 
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In  New  York,  for  example,  in  the  last  year  there  has  been  an  alarm- 
ing increase  in  the  number  of  court  cases  in  which  arbitrator's  awards 
have  been  set  aside  in  labor  matters,  because  certain  arbitrators  be- 
lieve that  they  should  act  as  mediators,  and  that  is  infecting  the  arbi- 
tration process,  and  they  have  taken  on  themselves  the  riglit  to  alter 
and  modify  contracts  and  establish  obligations  not  contained  therein. 

So,  I  think,  this  whole  breach  of  contract  question  should  be  re- 
garded together  with  arbitration  procedures,  in  line  with  the  Taft- 
Hartley  Act. 

Senator  Morse.  Now,  a  few  questions  on  those  observations :  Do  you 
think  it  is  true  that  there  are  a  great  many  breaches  of  contracts  by 
unions  under  the  existing  Taft-Hartley  law  for  which  no  actions,  by 
way  of  suits  for  damages,  are  being  brought  ? 

Mr.  Teller.  Well,  I  want  to  be  more  careful  than  simply  to  give 
you  an  answer  based  upon  prejudice  or  an  offhand  answer. 

Senator  Morse.  I  would  like  to  have  it  based  upon 

Mr.  Teller.  Discussion.  Breach  of  contract  is  a  complicated  term 
in  labor  relations,  as  you  know,  Senator  Morse. 

Senator  Morse.  Let  us  base  it  on  such  observations  for  a  founda- 
tion, at  least,  as  these : 

Have  you,  since  the  passage  of  the  Taft-Hartley  law,  talked  to  a 
great  many  employers  who,  in  effect,  have  said,  "Why,  they  are  vio- 
lating this  contract,  right  and  left,  but  I  have  not  sued  yet  for  a  breach 
of  contract?" 

Mr.  Teller.  Well,  I  know  of  a  number  of  violations,  but,  again,  I 
say  that  I  would  not  consider  them  breaches  of  contract  in  the  Taft- 
Hartley  Act,  since  a  collective  bargaining  agreement  gives  rise  to 
grievances  on  the  part  of  both  sides,  but  I  do  not  regard  grievances  or 
«ven  failure  to  comply  with  many  of  its  terms  as  contract  violations 
in  the  ordinary  sense. 

In  an  employer-employee  relationship,  if  you  do  not  have  grievances, 
if  you  do  not  have  occasional  violations  here  and  there,  it  sometimes 
spells  a  dictatorial  relationship,  which  is  not  good. 

Senator  Morse.  Well,  would  you  have  an  opinion,  Mr.  Teller,  on 
the  percentage  of  cases  under  the  suit  for  damage  section  of  the  Taft- 
Hartley  law  tliat  could  be  brought  by  employers,  but  which  are  not 
being  brought  and  in  all  probability  will  not  be  brought? 

Mr.  Teller.  I  could  not  give  it  to  you  that  way.  I  will  say,  though, 
that  except  in  the  rarest  cases,  an  employer  would  not  sue  a  union  for 
damages  for  breach  of  contract  in  court. 

Senator  Morse.  That  is  the  opinion  I  am  seeking,  because  I  want 
your  answer  to  the  question:  ^^-liy? 

Mr.  Teller.  Because  it  does  not  conduce  to  the  kind  of  relationship 
which  the  j^arties  have  to  establish  in  order  to  live  together  on  a 
day-to-day  basis.  I  am  not  saying  that — despite  that  recognition, 
I  still  want  the  statute. 

Senator  Morse.  I  understand  that,  but  I  am  very  much  impressed 
by  this  statement  of  yours  that,  "Court  suits  for  breach  of  collective- 
bargaining  agreements  are  generally  unrealistic." 

I  completely  agree  with  that  observation,  and  I  want  to  get  the 
record  to  show  why  you  think  it  is  unrealistic,  and  I  think  I  can,  by 
this  questioning. 

Do  you  think  it  is  a  correct  observation  that  one  reason,  at  least,  why 
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many  employers  do  not  sue  their  unions,  even  though  under  the  Taft- 
Hartley  law  good  grounds  would  exist  for  them  to  sue,  is  because  if 
they  did  sue  and  collected  a  judgment,  they  would  find  it  financially 
unwise  to  collect  that  judgment  because  they  have  to  work  with  that 
union  after  judgment? 

Mr.  Teller.  Yes.  In  addition  to  that,  the  money  is  collected  from 
the  employees  who  are  working  for  the  employer  often,  and  that  is 
an  additional  deterrent. 

Senator  Morse.  And  therefore  when  an  employer  sues  his  own  union 
or  sues  the  union  in  his  own  plant,  collects  judgment,  he  is  not  in 
the  same  position  as  an  ordinary  plaintiff  in  a  civil  action  who  collects 
u  judgment  and  after  judgment  goes  his  independent  way  and  the 
defendant  goes  his,  but  rather  here  after  judgment  the  employer 
and  his  workers  still  have  to  work  together. 

Mr.  Teller.  That  is  right,  Senator. 

Senator  Morse.  And  that  is  one  of  the  reasons  why  you  say  it  is 
nnrealistic  to  expect  a  great  many  suits,  if  I  interpret  you  correctly, 
for  damages  under  the  Taft-Hartley  law,  because  by  statute  you 
cannot  change  human  nature. 

Mr.  Teller.  No,  but  you  can  establish  public  policy  which  will  guide 
human  beings  in  their  actions. 

Senator  Morse.  Oh,  you  can  put  up  some  police  lines.  I  would 
be  the  last  to  argue,  JMr.  Teller,  that  legal  sanctions  of  this  sort  do  not 
have  their  efl'ects.  I  simply  raise  the  question  whether  or  not  the 
price  the  employers  have  to  pay  for  those  sanctions  is  worth  the  higher 
costs  to  harmonious  labor  relations. 

Do  you  think  it  is  true  that  there  are  many  employers,  Mr.  Teller, 
that  would  like  to  have  a  law  that  would  give  them  the  option  of 
electing  to  either  sue  for  chunages  or  bring  an  action  against  the  union 
before  the  National  Labor  Relations  Board  for  an  unfair  labor  prac- 
tice. I  will  get  into  the  sanction  question  in  a  moment,  but  my  ques- 
tion goes  to  whether  or  not  your  acquaintance  with  employers  has 
led  you  to  any  conclusion  as  to  whether  or  not  there  are  not  many 
employers  that  would  like  to  have  an  alternative  provision  on  this 
subject  matter. 

Mr.  Teller.  Well,  I  do  not  know.  Senator,  I  have  never  taken  up 
that  alternative  with  employers.  I  have  never  put  it  to  them,  but  I 
do  not  know  what  purpose  the  alternative  would  serve. 

After  all,  if  it  is  an  administrative  proceeding,  let  us  say  it  would 
take  8  or  9  or  12  months  and  the  usual  contract  is  for  a  year.  I  do  not 
see  its  effectiveness. 

Senator  Morse.  Well,  how  long  do  you  suppose  it  takes,  then,  to  get 
their  suit  for  damages  through  the  courts? 

Mr.  Teller.  Well,  at  least  it  is  a  right  that  exists.  It  would  take 
them  probably  longer  in  some  jurisdictions,  I  guess. 

Senator  Morse.  I  am  going  to  give  them  a  right.  I  am  not  so  sure 
that  you  and  I  do  not  possibly  disagree  more  on  the  matter  of  sanctions 
than  on  whether  or  not  the  employers  should  be  given  a  right  before 
the  National  Labor  Relations  Board.  Most  of  the  employers  I  have 
talked  to  have  always  been  criticizing  the  law  because  they  are  not 
given  enough  rights  before  tlie  Board.  Here  I  want  to  give  them  one, 
and  you  know  the  history  of  it. 

In  the  Morse  bill  in  11)47  I  had  the  unfair  labor  practice  approach. 
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The  Ives  bill  had  the  suit  for  damage.  To  be  frank  about  it,  we  needed 
seven  votes  in  committee,  so  we  combined  the  two  and  gave  the  em- 
ployer the  election. 

We  got  our  seven  votes  and  got  a  good  bill  out  on  the  floor  of  the 
Senate,  in  my  judgment,  and  then  my  section  for  unfair  labor  practices 
approach  to  this  job  was  stricken  in  conference. 

What  I  would  like  to  elicit  from  you,  if  you  have  an  opinion  as  to 
what  the  employers  would  like  or  an  evaluation  of  the  proposal,  is  a 
comment  on  giving  to  the  employers  the  election  to  either  bring  a  suit 
for  damages  or  proceed  by  way  of  an  unfair  labor  practice  complaint 
before  the  Board. 

Mr.  Teller.  I  do  not  favor  such  a  procedure.  Senator. 

Senator  Morse.  You  do  not  favor  the  unfair  labor  practice  pro- 
ceeding ? 

Mr.  Teller.  No. 

Senator  Morse.  Well,  then,  a  final  question  on  this  subject :  Just  in 
what  way,  if  you  think  as  you  say  in  your  testimony  "court  suits  for 
breach  of  collective  bargaining  agreements  are  generally  unrealistic," 
just  in  what  way  would  you  make  them  realistic? 

Mr,  Teller.  I  cannot  make  them  any  more  realistic  than  they  are, 
but  I  can  advocate  the  retention  with  the  modifications  indicated  of 
the  Taft-Hartley  Act  provision  on  the  subject  so  as  to  have  a  legisla- 
tive declaration  of  public  policy  and  then,  depending  upon  how  the 
parties  want  to  use  it,  it  is  their  business. 

There  are  cases  where,  when  a  union  walks  out  on  strike,  the  em- 
ployer says,  "All  right,  now  we  part  company,"'  and  the  employer  can 
sue  for  damages  for  breach  of  contract.  Of  course  the  union  can  always 
sue  for  damages  for  breach  of  contract. 

I  do  not  know  why  it  is,  but  when  a  union  sues  an  employer  appar- 
ently that  is  not  conducive  to  bad  labor  relations,  but  the  opposite  is, 
for  some  reason  or  other,  and  I  very  frankly  agree  that  that  is  so.  I 
have  no  quarrel  with  it,  but  at  least  we  ought  to  recognize  it. 

Senator  Morse,  Although  there  are  more  such  cases  granted,  is  it, 
however,  not  true  that  when  you  think  of  the  thousands  of  disputes 
that  arise  between  employers  and  unions  over  alleged  violations  of 
the  contract  by  employers,  the  actual  suits  for  damages  by  the  union 
are  relatively  few? 

Mr.  Teller.  Well,  suits  for  damages  by  unions  would  not  take  place 
in  that  way.  The  union  very  rarely  has  an  independent  right  under 
a  collective-bargaining  agreement. 

It  is  usually  rights  on  behalf  of  employees  that  are  processed 
through  the  grievance  procedure  and  arbitration,  and  I  therefore 
suggest  that  the  Taft-Hartley  Act  be  modified  to  recognize  the  pro- 
priety of  arbitration  and  make  the  Federal  Arbitration  Act  more 
effective  and  get  out  to  those  States  which  today  do  not  permit  the 
enforcement  of  arbitration  awards. 

There  are  only  IT  that  do,  the  enforcement  of  agi'eement  to  arbi- 
trate disputes  that  arise  in  the  future. 

Senator  Morse.  Well,  I  say  both  facetiously  but  with  meaningful 
intent,  Mr.  Teller,  I  do  not  think  our  profession  really  needs  that  kind 
of  full  employment  bill,  really  I  do  not. 

I  think  we  ought  to  keep  to  a  minimum  a  legalistic  approach  to 
the  social  and  economic  problems  of  labor  relations  because  they  are 
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social  and  economic  and  not  primarily  legal,  and  permit  me  to  say  so. 

I  think  your  own  approach — and  I  have  tried  to  follow  your  writ- 
ings carefully — has  shifted  very  much  to  what  has  become  a  highly 
legalistic  approach  to  a  field  of  human  relations  that  is  built  upon 
social  and  economic  matters  rather  than  legalistic  ones. 

I  just  cannot  accept  this  emphasis  of  yours  in  this  suit  for  damage 
matter,  for  instance,  as  any  solution  that  would  create  harmonious 
relationships.  Now,  of  course,  if  an  employer  thinks  he  is  in  a  posi- 
tion where  he  can  break  the  union  by  a  suit  for  damages,  I  can  see 
where  it  might  be  a  good  weapon,  but  he  will  only  live  to  learn  in 
a  few  years  that  he  has  got  another  union  on  his  hands,  and  in  my 
judgment  instilled  with  deep  resentment  over  the  history  of  labor 
relations  in  his  plant.  I  think  that  is  a  fundamental  difference  that 
we  liave. 

Mr.  Teller.  No  ;  we  do  not  have  a  difference  on  that,  Senator  Morse. 

Senator  Morse.  I  hope  not. 

Mr.  Teller.  I  do  not  approach  these  things  legalistically  and,  of 
course,  I  am  rather  surprised  and  a  little  disappointed  to  hear  your 
point  of  view  that  j'ou  believe  my  viewpoint  has  shifted,  because  I 
recognize  and  I  am  in  complete  agreement  with  you  on  these  problems.. 

Senator  Morse.  Maybe  your  writing  is  not  as  clear  as  it  used  to  be. 
I  do  not  know.    Maybe  it  is  your  style  that  has  shifted. 

Mr.  Teller.  Well,  we  have  to  improve  with  age,  but  I  do  believe- 
that  these  problems'  basically  are  social  and  economic,  and  I  believe 
we  are  discussing  here  simply  the  periphery  of  the  problem,  but  be- 
cause we  refuse  to  take  note,  as  I  see  it,  of  some  of  the  drastic  oppres- 
sive actions  that  overflow  from  the  deep-seated  prejudices  and  feelings 
that  exist  in  this  field,  we  thereby  permit  too  great  a  legal  infiltration 
because  we  ignore  what  has  to  be  done  in  a  mild  manner  to  begin  with. 

If  the  Wagner  Act  had  been  passed  as  a  mere  statute  in  11)85.  per- 
haps we  would  not  have  had  the  problem  today  which  we  do  have. 
What  happens  when  these  social  and  economic  problems  are  left  un- 
bridled as  they  were  for  several  years  after  1935?  The  House  bills 
came  forth. 

AVhen  I  read  some  of  those  bills  I  wondered  how  close  the  Members 
of  the  House  were,  with  all  respect,  gentlemen,  to  labor  relations,  be- 
cause they  could  not  have  written  some  of  those  provisions,  but  that 
is  the  kind  of  reaction  you  get  when  you  permit  problems  to  fester 
without  solving  them  in  time,  and  today  because  we  had  an  unfortu- 
nate statute,  good  as  far  as  it  went  but  it  did  not  go  far  enough,  we 
have  permitted  the  building  of  an  institution  of  15,000,000  union  mem- 
bers and  now  they  say,  "Because  of  the  power  that  we  got  under  the 
Wagner  Act  we  say  that  we  can  compel  you  not  to  adopt  a  fair  labor 
policy  but  the  use  of  our  power." 

Senator  Morse.  I  have,  Mr.  Teller,  just  two  other  subject  matters  I 
want  to  examine  you  on  very  briefly.  One  is  in  connection  with  juris- 
dictional disputes,  and  the  other  is  in  connection  with  arbitration. 

Now  referring  to  this  discussion  that  you  had  with  me  a  moment 
ago  in  regard  to  clarifying  the  law  in  respect  to  the  status  of  arbitra- 
tion of  contracts  in  connection  with  breaches  of  contract  of  the  par- 
ties, do  you  see  any  danger  in  your  recommendations  in  arbitration  of 
at  least  moving  in  the  direction  of  compulsory  arbitration,  if  not  actu- 
ally adopting  it? 
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Mr.  Teller.  No  ;  I  do  not  as  long  as  the  parties  by  contract  establish 
standards,  then  the  dispute  is  no  longer  over  interests  but  rights  like 
any  other  disputes  arising  under  contracts. 

When  we  speak  of  compulsory  arbitration,  as  I  understand  it,  we 
mean  compulsory  arbitration  in  cases  where  the  parties  are  in  dispute 
over  interests  in  values  such  as  wages,  hours,  guaranteed  annual  wage, 
or  what  have  you,  but  where  the  parties  make  a  contract,  then  to  pro- 
vide for  arbitration  has  no  compulsion  in  it. 

If  you  do  not  provide  for  arbitration,  I  have  always  assumed  you 
could  sue  in  the  court  for  a  breach  of  a  collective  bargaining  agreement. 

Senator  Morse.  That  is  some  compulsion  under  your  tlieory ;  then  it 
would  be  self-imposed  compulsion  on  the  part  of  the  parties. 

Mr.  Teller.  Yes. 

Senator  INIorse.  You  have  noticed  this  section  of  the  Thomas  bill 
that  pertains  to  the  enforcement  under  the  interpretation  of  agree- 
ments by  way  of  arbitration  clause  to  be  put  in  each  contract. 

Would  you  render  an  opinion  as  to  whether  or  not  the  present 
wording  of  that  section  might  lead  to  argument  as  to  whether  or  not 
it  in  fact  is  a  proposal  for  compulsory  arbitration  of  differences  over 
the  meaning  of  an  ao;reement  ?    I  refer  to  the  Thomas  bill. 

Mr.  Teller.  Yes,  S.  249.    I  do  not  think  so. 

Senator  Morse,  Would  you  approve  of  that  section  as  worded? 

Mr.  Teller.  May  I  take  a  moment  to  read  it,  sir  ? 

Senator  Morse.  Yes ;  take  your  time. 

Mr.  Teller.  To  reread  it,  I  should  say. 

Senator,  I  do  not  think  that  this  section  205  of  S.  249  has  any 
danger  of  leading  to  compulsory  arbitration  in  disputes  arising  over 
interests  of  values.  I  think  that  as  it  is  written  it  is  limited  to  cases 
arising  under  agreements,  and 

Senator  Morse.  Nothing  more  than  a  recommendation,  is  it? 

Mr.  Teller.  Well,  I  agree  that  this  has  no  legal  effect. 

Senator  Morse.  Its  only  possibility  would  be  in  regard  to  that  word 
"shall"  in  the  first  part  of  the  section  where  it  says,  "They  shall  pro- 
vide procedures." 

JNIr.  Teller.  Yes. 

Senator  Morse.  I  have  already  suggested  that  perhaps,  if  it  is  to 
be  just  a  recommendation,  it  ought  to  be  changed  to  the  word  "should." 

Mr.  Teller.  Or  words  indicating  encouragement.  Yes,  I  agree 
with  you.  In  other  words,  you  snj  that  this  might  be  construed  to 
mean  the  parties  have  to  have  arbitration  clauses  in  their  agreement. 
As  it  is  written  I  agree  with  you  that  there  is  that  danger. 

Senator  Morse.  We  are  troubled — at  least  I  am — with  the  Presi- 
dent's state  of  the  Union  message 

Mr.  Teller.  Yes. 

Senator  Morse.  In  which  he  uses  the  word  "prevent."  In  these 
cases  he  says  they  should  be  prevented,  and  at  the  time  I  assumed 
he  meant  that  some  compulsory  requirements  should  be  imposed  and 
some  sanctions  to  back  them  up,  but  the  Secretary  of  Labor,  I  think 
it  is  a  fair  statement  to  say,  makes  a  different  interpretation  of  the 
word  "prevent"  in  the  President's  state  of  the  Union  message.  I  sum- 
marize in  my  own  thinking  his  point  of  view  as  meaning  that  all  this 
is,  after  all,  is  a  recommendation,  but  I  am  afraid  many  Americans 
think  that  the  President  said  in  the  state  of  the  Union  message  that  he 
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stood  for  the  proposition  that  strikes  arising  over  disagreements  as 
to  the  meaning  of  an  existing  agreement  should  be  prevented,  meaning 
prohibited.  If  that  is  not  what  he  means  we  have  the  duty  of  making 
it  perfectly  clear  to  the  American  people  that  that  is  not  the  adminis- 
tration's recommendation. 

Mr.  Teller.  Yes;  I  quite  agree  with  you.  As  a  generality,  of 
course,  as  you  know.  Senator  Morse,  by  far  most  agreements  contain 
arbitration  clauses,  but  there  are  some  A.  F.  of  L.  unions  particularly 
who  do  not  want  arbitration  clauses  in  agi'eements,  who  would  rather 
have  the  agreement  not  on  that  basis. 

Senator  Morse.  This  is  my  last  question.  As  a  matter  of  legislative 
polic}^,  I  am  to  understand  from  your  testimony  you  would  not  favor 
statutor}^  provisions  that  would  require  compulsory  arbitration  in 
respect  to  any  dilference  between  an  employer  and  his  workers  arising 
out  of  an  employment  relationship. 

Mr.  Teller.  That  is  a  correct  statement  of  my  position. 

Senator  Morse.  That  is  all. 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  Mr.  Chairman,  Mr.  Teller,  in  your  typewritten 
statement  which  you  were  kind  enough  to  hand  to  the  committee, 
at  page  12  aijpears  a  sentence  which  I  think  is  very  interesting  and 
important  with  respect  to  the  non-Communist  affidavit.  It  is  the 
concluding  sentence  of  the  second  full  paragraph  and  reads  as  follows : 

Adoption  of  the  non-Communist  affidavit  would  help  to  drive  out  Communist 
influence  in  labor  unions  and  thereby  to  destroy  a  group  which  is  pledged  to 
provoke  emergency  strikes. 

Xow  I  want  to  ask  you  first,  by  the  term  "adoption"  I  assume  that 
you  mean  the  retention  of  the  non-Communist  affidavit  which  is  al- 
ready provided  for  in  the  Taft-Hartley  Act. 

Mr.  Teller.  Retention  and  extension. 

Senator  Donnell.  Yes,  sir. 

Mr.  Teller.  I  would  extend  it. 

Senator  Donnell.  Yes,  sir.  You  do  not  mean  by  the  term  "adop- 
tion" that  it  has  not  already  been  placed  into  the  Taft-Hartley  law 
to  some  extent  at  any  rate  ? 

Mr.  Teller.  That  is  right. 

Senator  Donnell.  And  you  feel  that  the  retention  and  extension 
of  that  general  provision  requiring  non-Communist  affidavits  would 
be  helpful,  as  you  say,  in  driving  out  these  Communist  influences  and 
thereby  to  destroy  a  group  which  is  pledged  to  provoke  emergency 
strikes. 

I  want  to  ask  you  first,  IVIr.  Teller,  whether  or  not  you  concur  with 
the  observation  of  the  Joint  Committee  on  Labor-Management  Rela- 
tions of  the  Senate  in  its  report  filed  December  31,  194:8,  that — 

The  committee  believes  that  the  non-Communist  affidavit  provision  has  already 
demonstrated  its  effectiveness  as  an  aid  to  unions  and  their  members  in  their 
desire  to  drive  the  Communists  from  positions  of  power  in  labor  organizations. 

Do  you  concur  with  that  observation  ? 

]Mr.  Teller.  Yes;  I  do,  Senator. 

Senator  Donnell.  And  you  think  you  have  had  adequate  oppor- 
tunity to  observe  the  actual  operation  of  that  provision  and  draw 
that  conclusion  therefrom,  I  take  it? 

Mr.  Teller.  Yes;  I  have  had  adequate  opportunity  to  observe  it. 
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Senator  Donnell.  On  what  do  yon  base  yonr  statement,  Mr.  Teller, 
that  the  Commnnists — I  take  it  this  is  the  meaning  of  your  state- 
ment— constitute  a  group  which  is  pledged  to  provoke  emergency 
strikes.     On  what  do  you  base  that  statement? 

Mr.  Teller.  I  base  that  opinion  on  world  events,  including  tlae 
strike  called  by  the  Communist  Party  in  France,  in  the  coal  mines 
in  France,  and  the  purpose  of  that  strike  was  publicly  stated  by 
Thorez,  the  Connnunist  leader  there,  to  be  an  effort  to  destroy  the  ef- 
fectiveness of  the  Marshall  plan. 

There  was  the  Communist  strategy  full-blown,  I  think.  We  ought 
not  to  hide  our  heads  in  the  sand.  I  think  we  ought  to  recognize  our 
peril.  There  was  a  time  when  people  read  Hitlers  "'Mein  Kampf" 
and  said,  ''He  does  not  mean  it.''  We  learned  tiiat  lie  did  mean  it, 
and  now  there  is  a  book  by  Lenin  called  '"Left-wing  Unionism  and 
Infantile  Disorder.''  in  which  Lenin  outlines  just  liow^  Communist  in- 
fluence in  bourgeois  labor  unions,  as  he  put  it,  shall  take  effect,  and 
apparently  people  just  will  not  believe  that  he  means  what  he  says. 

'  Tlie  purpose  of  such  iniilti-ation  is  to  use  unions  for  revolutionary 
political  purposes,  and  the  idea  that  labor  unions  are  used  for  eco- 
nomic purposes  in  furtherance  of  collective  bargaining  is  pooh-poohed 
in  Lenin's  book. 

We  have  got  to  recognize  the  history  of  communism  in  American 
labor  unions.  In  1934  the  Trade  Union  Unity  League  was  formed 
by  the  Communist  Party  and  an  effort  was  made  to  capture  Ameri- 
can labor  unions,  but  that  effort  failed  because  the  right-wing  labor 
unions  struck  it  down. 

Then  in  1935  the  CIO  was  formed  and  John  L.  Lewis  carried  all 
of  these  Communists  with  him  and  that  is  how  they  got  into  the 
CIO  movement,  and  some  of  them,  and  their  sympathizers  and  their 
helpers,  held  positions  in  the  National  Labor  Eelations  Board  and 
continued  in  the  formation  of  labor  unions  and  they  are  still  there. 
We  know  wdio  they  are.     We  know  their  names.     We  know  the  unions. 

The  Taft-Hartley  Act  has  smoked  them  out  for  the  first  time  since 
1934.  We  know  what  they  did  before  January  22,  1941,  I  believe  it 
w^as,  how  they  said,  "The  Yanks  are  not  coming,''  and  how  they  tried 
to  sabotage  production  at  the  Allis-Chalmers  plant  in  Wisconsin,  and 
how  after  Russia  was  invaded  they  changed  their  tune  overnight  to 
"Oi)en  up  a  second  front." 

We  know  that  the  Communist-dominated  unions  today  control 
warehousing  quite  often,  longshoremen's  work,  manufacturing  work. 
These  unions  are  being  used  for  political  purposes. 

We  do  not  know  what  the  party  line  will  be.  The  present  inter- 
national situation  is  very  uncertain.  We  have  got  to  act  before  it 
is  too  late,  before  these  institutions  grow  so  strong  that  we  cannot 
regulate  them  any  longer. 

Senator  Donnell.  Mr.  Teller,  you  made  mention  in  your  statement, 
something  about  the  National  Labor  Relations  Board.  Did  you  say 
something  to  the  effect  that  Communists  are  in  the  employment  ranks 
of  the  National  Labor  Relations  Board,  or  am  I  mistaken? 

Mr,  Teller,  I  was  referring  to  the  period  of  1935  to,  say,  1938, 

Senator  Donnell.  Yes. 

Mr.  Teller.  Not  to  the  present  period,  certainly. 

Senator  Donnell,  But  they  were  there  in  the  period  of  1935  to  1938. 
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Mr.  Teller.  Yes;  as  congressional  investifjations  showed. 

Senator  Douglas.  Would  the  Senator  yield  for  a  moment? 

Seriator  Donnell.  Yes,  sir. 

Senator  Douolas.  Do  you  say  they  are  still  in  the  Xational  Labor 
delations  Board? 

Mr.  Teller.  No;  I  said  in  answer  to  a  question.  Senator  Douglas, 
that  they  are  not  there  and  I  make  no  such  charge.  In  fact  I  have 
a  thorough  and  comjilete  admiration  for  the  personnel  and  the  ad- 
ministration of  the  Xational  Labor  Relations  Board  at  the  present 
time,  and  for  several  years. 

Senator  Morse.  Mr.  Teller,  I  ask  the  Senator  from  Missouri  to  get 
that  cleared  up  because  as  the  record  will  show  when  you  come  to 
read  it,  you  listed  the  National  Labor  delations  Board  in  series, 
and  then  at  the  end  of  the  sentence  you  said,  "and  they  are  still  there." 

I  thought  you  meant  they  are  still  in  the  unions,  but  the  National 
Labor  Relations  Board  is  in  series  with  the  enumeration  of  the  unions, 
and  I  thought  for  your  ow^n  protection  and  in  the  interests  of  accuracy, 
which  I  know  you  want  to  protect,  it  should  be  cleared  up. 

Mr.  Teller.  I  am  happy  to  do  so.  When  I  said  they  are  still  there, 
I  meant  they  are  still  there  in  the  unions.  They  have  not  been  in  the 
National  Labor  Relations  Board  for  several  years. 

Senator  Donnell.  I  want  to  thank  the  Senator  from  Oregon  for 
calling  that  matter  to  my  attention,  which  I  had  not  observed  in  the 
statement  of  Mr.  Teller,  and  I  thank  ]Mr.  Teller  for  his  very  prompt 
and  vigorous  answer  to  the  question. 

Mr.  Teller,  may  I  also  call  to  your  attention  an  observation  in 
the  report  to  which  I  have  referred  of  the  Joint  Committee  on  Labor- 
Management  Relations  filed  December  31,  1948,  reading  as  follows: 

Elimination  of  Communist  partisans  and  adherents  from  oflBlcial  posts  and 
the  positions  of  responsibility  in  both  national  and  local  unions  is  one  of  the 
most  pronounced  and  significant  effects  of  the  Labor-Management  Relations 
Act  of  1947. 

Do  you  concur  with  that  ? 

Mr.  Teller.  I  certainly  do.  Senator. 

Senator  Donnell.  I  think  it  may  be  of  interest  to  observe  in  the 
Evening  Star  of  Washington  of  yesterday  evening  an  article  by  Mr. 
James  Y.  Newton,  Star  staff  correspondent  from  Miami,  Fla.,  telling 
about  the  proceedings  in  connection  with  the  A.  F.  or  L.  convention, 
and  I  quote  into  the  record  at  this  moment  this  part  of  that  article 
by  Mr.  Newton.     It  is  headed,  "Satisfied  with  preliminary."' 

A.  F.  of  L.  President  William  Green  said  the  council  was  satisfied  with  the 
part  of  the  bill  reviewed  yesterday. 

He  is  referring,  as  I  understand  it,  to  S.  249. 

Council  members  were  considerably  disturbed,  however,  by  some  of  Mr. 
Green's  remarks  to  a  news  conference.  He  said  the  A.  F.  of  L.  would  not 
'seriously  object'  if  certain  other  amendments  besides  those  proposed  by  the 
administration  are  tacked  onto  the  old  Wagner  Act  by  the  Congress. 

In  that  line  he  mentions  some  parts  of  the  present  Taft-Hartley  Act  including 
the  provisions  for  the  filing  of  affidavits,  disavowing  communism  by  union  offi- 
cers, the  requirement  of  unions  to  file  annual  financial  statement,  and  the  clause 
allowing  employers  free  speech  in  discussing  union  affairs  with  their  employees. 

Mr.  Teller,  I  am  not  certain  whether  you  have  mentioned  your  view 
as  to  the  advisability  or  propriety  of  that  portion  of  the  Taft-Hartley 
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Act  which  does  not  require  uriions  to  file  annual  financial  statements. 
Did  YOU  express  yourself  on  that  subject? 

Mr.  Tfxler.  Well,  in  my  opening  statement  and  in  my  written  mem- 
orandum here  I  stated  that  I  believed  that  those  provisions  should 
be  carried  forward. 

Last  niffht  a  representative  of  the  A.  F.  of  L.  was  here  and  he  testi- 
fied that  one  of  the  reasons  he  did  not  like  that  was  that  it  'implied  that 
unions  do  not  want  to  file  those  statements  and  he  resented  the  impli- 
cation. 

I  would  like  to  point  out  that  President  Franklin  D.  Koosevelt  on 
numerous  occasions  when  seeking  to  justify  social  legislation  pointed 
out  that  all  he  was  doing  was  applying  to  the  fringe  of  violators  the 
standards  of  good  conduct  already  established  by  the  people  them- 
selves. 

For  example,  in  the  SEC  Act  it  was  stated,  as  I  recall  it.  by 
President  Roosevelt,  and  quite  properly  so.  that  the  connnunity  al- 
ready does  all  these  things,  but  there  are  certain  people  who  will  not 
do  them,  and  I  say  that  the  A.  F.  of  L.  representative  who  testified 
here  last  night  took  a  view  which  I  do  not  think  is  justified. 

It  is  true  most  if  not  almost  all  unions  do  file  financial  statements, 
and  the  statement  in  the  statute  is  not  intended  to  deny  that.  It  is 
true  that  most  people  in  the  labor  movement,  all  in  the  A.  F.  of  L.  and 
a  large  part  in  the  CIO.  are  non-Communist,  but  that  is  not  an 
indictment  against  anybody,  and  there  is  no  reason  why  union  leaders 
should  feel  that  they  are  being  charged  with  anything. 

On  the  contrary,  to  use  President  Franklin  D.  Roosevelt's  analogy, 
what  we  are  doing  is  supplying  to  the  fringe  the  standards  already 
established  by  the  great  bulk. 

Senator  D'onnell.  Mr.  Teller,  I  have  observed  in  reading  your 
typewritten  statement  to  which  you  referred  a  moment  ago,  that  you 
say,  "Most  union  leaders" — and  I  am  quoting  your  statement  at  page 
4-^"agree  that  such  statements  should  be  furnished." 

Tliat  is.  financial  statements.  Have  you  conferred  from  time  to  time 
with  or  heard  expressions  from  union  leaders  on  which  you  base  the 
conclusion  which  you  have  thus  uttered  in  your  written  statement? 

Mr.  Teller.  Well,  of  course  last  night  the  union  leader,  the  A.  F. 
of  L.  union  leader,  a  prominent  leader  in  New  Jersey,  did  make  that 
statement. 

Senator  Donxell.  Yes,  I  laiow. 

Mr.  Teller.  Now  in  addition  to  that  I  engage  in  debates  with  union 
leaders  a  good  deal.  Now  I  have  been  taken  to  task  for  making 
statements  without  desiring  to  mention  names.  I  do  think  you  ought 
to  take  my  statement  for  what  it  is  worth. 

I  do  not  know  that  I  want  to  embarrass  anybody  by  testifying  at 
this  hearing.  Now  I  had  a  debate  in  New  York  with  a  prominent 
CIO  official  and  he  took  a  negative  attitude  at  that  time  and  I  said 
to  him.  "Why  do  you  not  indicate  something  that  you  will  go  along 
with,'"  and  he  made  the  statement  that  he  certainly  would  go  along 
with  the  requirement  that  the  union  file  financial  statements. 

Senator  Donnell.  Was  that  a  public  debate,  Mr.  Teller? 

Mr.  Teller.  Yes,  it  was  a  public  debate. 

Senator  Donnell.  Now  I  want  you  to  understand  that  I  do  not 
think  any  moral  obligation  rests  on  your  shoulders  for  answering  this 
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question,  because  I  am  putting  it  to  you  and  you  are  not  suggesting  it. 
Would  you  mind  telling  us  who  that  leader  was  ? 

Mr.  Teller.  Well,  I  would  prefer  not  to.  I  like  my  union  oppo- 
nents with  whom  I  engage  in  debate,  and  I  would  not  want  to  do  any- 
thing to  embarrass  them,  and  this  man  is  a  permanent  representative 
of  Philip  Murray  in  a  very  important  industrial  area. 

Senator  Donnell.  And  it  was  a  public  debate  ? 

Mr.  Teller.  Yes. 

Senator  Donnell.  Now,  Mr.  Teller,  we  have  heard  quite  a  little  in 
the  course  of  the  testimony  from  time  to  time  about  tnis  prohibition 
against  so-called  featherbedding.  Now  that  term  has  been  defined, 
generally  speaking,  but  my  attention  has  been  called  to  what  appears 
to  me  as  a  nonexpert  on  the  subject  to  be  a  very  succinct  and,  I  trust, 
accurate  statement,  I  believe  accurate  statement  of  the  meaning  of  that 
term,  but  I  want  to  ask  j^ou  whether  or  not  you  concur  with  it. 

This  statement  is  by  a  gentleman  bv  the  name  of  Frank  Colby  who 
writes  in  the  newspapers  syndicated  articles,  I  think,  meanings  of 
words,  a  very  interesting  series  of  meanings  that  he  gives. 

He  says : 

The  verb  to  featherbed  means — 

then  he  quotes — 

to  create  minecessary  jobs  by  the  enforced  hiring  of  unneeded  worlvers ;  to  spread 
out  work  by  slow  or  wasteful  methods ;  to  hold  down  production  by  refusing  to 
adopt  time-  and  labor-saving  methods. 

May  I  ask  you  if  that  definition  concurs  with  your  general  under- 
standing in  the  use  of  the  term  "featherbedding"  ? 

Mr.  Teller.  Well,  I  do  not  think  that  definition  is  inclusive  enough. 
The  word  "featherbedding"  is  a  very  broad  term  and  I  do  not  propose 
that  featherbedding  in  the  broad  sense  be  outlawed  in  the  Taft-Hartley 
Act. 

I  believe  that  much  of  the  featherbedding  cannot  be  reached  by 
statute,  but  I  do  believe  that  the  limited  restriction  of  the  Taft-Hartley 
Act,  that  is,  you  cannot  pay  anybody  for  not  working,  should  be  car- 
ried forward. 

Senator  Doxxell.  You  believe  that  the  provision  in  the  Taft- 
Hartley  Act  to  that  effect  is  proper  ? 

Mr.  Teller.  Yes. 

Senator  Donnell.  And  then,  as  you  pointed  out  in  your  written 
statement : 

There  should,  of  course,  be  room  for  voluntary  arrangements  which  though 
somewhat  restrictive  in  purpose  or  effect  are  sometimes  made  necessaiT  by  the 
realities  of  economic  conditions. 

Is  that  a  correct  statement  of  your  present  view  ? 

Mr.  Teller.  That  is  right. 

Senator  Donnell.  Now,  Mr.  Teller,  you  referred  to  the  witness 
who  was  on  the  stand  last  night  from  the  A.  F.  of  L..  He  testified 
concerning  some  315  publications  having  an  aggregate  circulation  of 
from  8  to  10  million  copies,  and  estimated  that  3  persons  read  each  one 
of  those  copies.  That  woidd  be  then  from  2-1,000,000  to  30,000,000 
persons  who  read  those  copies. 

Now  we  have  here  in  the  testimony  a  statement,  for  instance,  by 
Mr.  Tobin,  the  Secretary  of  Labor,  that  "The  Labor-Management 
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Relations  Act  has  brought  confusion  to  the  field  of  labor  relations," 
and  then  we  have  had  various  statements,  and  particularly  from  the 
witness  last  night,  perhaps  no  one  else  has  indulged  in  quite  the  same 
language,  but  in  his  language  as  I  recall  it  he  talked  about  the  hatred 
that  had  been  engendered  between  management  and  labor  over  the 
Taft-Hartley  Act. 

I  would  like  to  ask  you  whether  or  not  you  have  observed  in  publica- 
tions of  the  type  to  which  I  refer,  issued  by  labor  unions,  reference 
over  a  period  of  months  to  the  alleged  slave-labor  act,  meaning  thereby 
the  Taft-Hartley  Act,  and  cartoons  showing  labor  shackled  and  in 
chains  as  a  result  of  the  operation  of  that  act.  Have  you  seen  those 
things  ? 

Mr.  Teller.  Yes,  Senator,  I  do  subscribe  to  several  labor  publica- 
tions, a  number  of  labor  publications  in  fact,  in  order  to  assist  me  in  my 
writing  and  lecturing  and  teaching,  and  to  understand  the  other  man  s 
point  of  view  and  his  mind,  and  I  was  simply  shocked  at  the  campaign 
of  misrepresentation  and  vilification  and  the  use  of  the  term  "slave- 
labor  act''  and  the  cartoons  along  the  lines  of  the  Senator's  suggestions. 

This  campaign  was  apparently  centrally  directed.  It  was  appar- 
ently in  accordance  with  a  plan.  In  all  of  the  reading  that  I  did  I 
found  very  little  of  substance.  There  was  nothing  about  the  Taft- 
Hartley  Act,  or  very  little  about  the  Taft-Hartley  Act. 

What  there  was  was  generally  misrepresentation,  and  in  general 
the  campaign  was  to  arouse  among  workers  a  hatred  for  the  Taft- 
Hartle}'  Act  based  upon  not  having  read  the  act.  I  do  not  think  one 
out  of  a  thousand  workers  has  read  the  act. 

I  do  not  think  one  out  of  a  thousand  people  in  this  country  has  read 
the  act,  but  based  upon  the  fact  that  union  leaders  found  the  act  dis- 
commoding, and  this  campaign,  as  I  say,  went  on  ad  nauseum  in  every 
one  of  the  issues  together  with  these  cartoons  which  were  repeated 
week  after  week  or  month  after  month  depending  upon  the  newspaper, 
and  it  was  that  campaign  of  vilification,  not  any  education  of  the 
worker  or  of  the  public,  which  seeped  down  into  the  minds  of  workers 
in  many  instances  and  substituted  for  reasoning  a  blind  prejudice 
against  the  law  they  did  not  understand. 

Senator  Donnell.  So  I  take  it  that  you  concur  with  the  view  which 
I  intimated  last  night  in  the  examination  of  this  gentleman  that  this 
campaign  of  calling  the  Taft-Hartley  Act  the  slave-labor  act,  and  all 
these  cartoons  and  these  expressions  of  that  type  have  in  large  part 
been  responsible  for  the  creation  of  whatever  hatred  has  been  brought 
about  in  recent  months,  rather  than  that  such  condition  has  been 
brought  about  by  a  study  of  the  terms  of  the  act  itself.  You  concur  in 
that  view,  do  you  ? 

Mr.  Teller.  I  do,  with  this  one  reservation :  I  do  not  think  there 
exists  the  kind  of  hatred  that  I  have  heard  about  here  among  workers 
in  regard  to  the  Taft-Hartley  Act. 

Senator  Doxnell.  If  you  notice,  Mr.  Teller,  I  placed  in  that  ques- 
tion, I  think,  "if  any,"  or  words  to  that  effect. 

In  other  words,  whatever  of  hatred  there  has  been  engendered  has 
been  engendered,  in  your  opinion,  as  I  understand  it,  largely  by  this 
type  of  vilification,  cartooning,  use  of  extravagant  terms  such  as 
"slave  labor,"  rather  than  by  a  study  of  the  terms  of  the  bill  by  the 
employees  concerned.     Is  that  right? 
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Mr.  Teller.  Yes ;  and  there  is  one  more  fact  I  would  like  to  refer 
to,  Senator.  A  union  has  an  advantage  in  propaganda  by  the  very- 
nature  of  collective  bargaining. 

For  example,  a  demand  is  made  upon  an  employer  for  a  30-percent 
wage  increase.  The  employer  says,  "No,  I  will  give  you  a  nickel  only," 
whereupon  the  union  takes  the  employer's  offer  of  a  nickel  which  is 
unsatisfactory,  and  says,  "Employer  A  uses  Taft-Hartley  Act  to  smash 
union.  Proof  ?  He  only  wants  to  give  you  a  nickel,"  and  you  see  by 
the  very  nature  of  the  process  of  collective  bargaining  the  union  had 
that  tremendous  advantage,  propagandistically  speaking,  and  they 
have  used  it  to  good  avail,  so  that  the  feeling  of  the  worker  toward 
the  Taft-Hartley  Act  is  that  it  is  the  tiling  wliich  the  employer  uses 
when  he  engages  in  collective  bargaining  to  justify  his  position. 

Senator  Donnell.  These  labor  publications  to  which  I  have  referred 
obviously  have  at  least  some  subscribers  who  are  not  members  of  the 
unions,  like  yourself,  for  illustration. 

Mr.  Teller.  Very  few,  just  a  fringe.     I  regard  myself  as  a  fringe. 

Senator  Donnell.  They  come,  I  know,  to  Members  of  Congress,  at 
least  I  know  I  get  publications  like  that  right  along  and  I  assume 
every  other  Senator  does. 

You  referred  to  the  campaign.  Were  jow  referring  at  least  in  part 
to  the  political  campaign  of  1948  ? 

Mr.  Teller.  I  refer  to  tlie  time  before  that  campaign,  immediately 
upon  the  enactment  of  the  Taft-Hartley  Act  that  campaign  was 
embarked  upon. 

Senator  Donnell,  And  did  the  political  campaign  of  1948,  prior 
to  tlie  November  2  election,  contain,  according  to  your  observation  in 
the  press,  a  vast  amount  of  such  materials  as  I  referred  to,  calling  the 
Taft-Hartley  Act  "slave  labor"  and  indicating  that  labor  was  in 
shackles  because  of  its  enactment  ? 

Mr.  Teller.  Yes ;  and  in  fact  in  my  negotiations  with  unions  rarely 
a  day  passed  that  I  did  not  hear  the  term  fulsomely  expressed  with 
all  kinds  of  filigree  by  union  leaders  or  workers  who  did  not  like 
what  the  employers  were  saying,  and  some  employers  would  say  "I 
will  sick  tlie  slave-labor  act  on  you,"  very  humorously. 

You  know  some  employers  actually  began  to  believe  that  this  law 
was  a  slave-labor  law.  I  had  a  prospective  client,  an  employer  who 
wanted  to  know  could  he  do  this  or  that  to  the  union.  I  said,  "No." 
He  said,  "Mr.  Teller,  I  have  read  in  the  newspaper  where  you  could 
bust  the  unions  if  you  could  use  the  Taft-Hartley  Act.  It  is  a  slave- 
labor  act.  Now  you  tell  me  I  cannot  do  it.  Maybe  I  have  to  find  an- 
other lawyer  who  will  find  those  provisions  for  me,"  and  of  course 
I  could  not. 

Senator  Donnell.  Now  I  referred  this  morning,  Mr.  Teller,  to  a 
sentence  in  this  morning's  Washington  Post  which  reads  as  follows : 

Last  night  in  a  Nation-wide  broadcast,  Senator  Myers,  of  Pennsylvania^ 
Democratic  whip  of  the  Senate,  lambasted  the  Taft-Hartley  Act  as  an  attempt 
to  "handcuff"  organized  labor. 

Have  you  observed  wliether  or  not,  Mr.  Teller,  tliis  bill,  S.  249, 
contains  no  provision  for  a  joint  labor-management  committee? 
Does  it? 

Senator  Pepper.  Will  the  Senator  yield  before  he  passes  from  the 
subject  of  Senator  Myers? 
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Senator  Donnell.  Yes ;  go  right  ahead. 

Senator  PEPrER.  I  think  it  is  well  to  call  attention  to  some  possible 
inadequacy,  if  not  inaccuracy,  of  the  language  of  Senator  Myers. 
Perhaps  he  should  have  described  the  act  as  one  not  to  handcuff,  but 
to  decapitate  labor. 

Senator  Donnell.  In  other  words,  it  is  a  case  of  enbalm,  bury,  and 
cremate,  is  that  right? 

Senator  Pepper.  Right, 

Senator  Donnell.  That  is  what  you  think  this  act  does? 

Senator  Pepper.  Well,  while  the  Senator 

Senator  Donnell.  Does  the  Senator  reallv  think,  may  I  ask  him, 
that  the  Taft-Hartley  Act  handcuffs  or  is  a  "slave-labor  bill"? 

Senator  Pepper.  I  think  those  are  too  mild  terms. 

May  I  call  the  Senator's  attention,  to  go  back  to  a  discussion  that 
he  and  I  had  last  evening,  when  I,  in  asking  one  of  the  witnesses  a 
question,  intimated  that  section  301  (b)  of  the  act,  which  permits  suits 
against  labor  unions  and  against  employers  in  the  Federal  district 
courts — 301  (a)  does  that — then  301  (b),  as  I  pointed  out,  provides 
that  an  agent  in  a  labor  organization  which  represents  employees 
in  an  interest  affecting  commerce  as  defined  in  this  act,  and  any  em- 
ployer whose  activities  affect  commerce,  as  defined  in  this  act,  shall 
be  bound  by  the  acts  of  its  agents. 

Now,  I  put  the  hypothetical  case  of  maybe  a  union  being  subjected 
to  suit  because  a  man  in  a  picket  line  might  commit  a  criminal  act, 
and  so  the  Senator  immediately  called  my  attention  to  the  fact  that 
the  right  to  sue  lay  only  for  breach  of  contract  as  was  specified  in 
section  301. 

A  member  of  the  staff  here  has  called  mv  attention  to  this.  I  just 
have  an  intuition  that  there  might  be  an  effort  made  to  allege  a  more 
general  power  to  sue  under  either  301  (a)  or  301  (b),  so  a  member 
of  the  staff  has  called  my  attention  to  the  June  1947  National  Associa- 
tion of  Manufacturers'  law  diocese,  page  72,  and  I  read  from  that 
publication  a  section  entitled  "Suits  in  Tort" : 

111  addition  to  suits  for  violation  of  contracts,  section  .301  (b)  of  the  new  act 
provides  that  "Any  labor  organization  which  represents  employees  in  an  industry 
affecting  commerce  as  defined  in  this  act,  and  any  employer  whose  activities 
affects  commerce  as  defined  in  this  act.  shall  be  bound  by  the  acts  of  its  agents," 
and  that  the  labor  organization  involved  may  sue  or  be  sued  as  an  entity.  The 
intent  of  this  provision  is  described  in  conference  report  No.  510  on  H.  R.  3020, 
page  66,  as  follows  : 

"This  subsection  and  the  succeeding  subsections  of  section  301  of  the  con- 
ference agreement  (as  was  the  case  in  the  House  bill  and  also  in  the  Senate 
amendment)" — 

Now,  these  words  are  in  italics  in  the  article  from  which  I  am 
reading — 

"are  (jencrol  in  their  application,  as  distinguished  from  sudsection  (a)."     [Italics 
supplied.] 

It  seems  clear  that  Congress  intended  that  section  301  (b)  would  authorize 
suits  b.v  or  against  labor  organizations  for  injuries  resulting  from  any  unlawful 
act.  and  not  merely  from  breach  of  contract. 

Senator  Donnell.  Is  the  Senator  still  quoting  from  the  conference 
report  ? 

Senator  Pepper.  No. 

Senator  Donnell.  "VMiere  did  that  quotation  end  ? 
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Senator  Peitek.  That  ended  with  subsection  (a).  That  ended  on 
inige  6G,  quotation  of  report  No.  510  on  H.  K.  o020.  This  is  the 
quotation  from  the  report : 

This  subsection  and  the  succeeding  subsections  of  section  301  of  the  con- 
ference agreement  (as  was  the  case  in  the  House  bill  and  also  in  the  Senate 
amendment)  are  general  in  their  application,  as  distinguished  from  subsec- 
tion (a). 

Now,  that  was  in  the  report  itself.  That  is  the  end  of  the  quote  from 
the  report,  and  the  NAM  Law  Digest  continues,  as  follows: 

It  seems  clear  that  Congress  intended  that  section  301  (b)  would  authorize 
suits  by  or  against  labor  organizations  for  injuries  resulting  from  any  unlawful 
act,  and  not  merely  from  breach  of  contract.  Such  actions  might  include  suits 
arising  from  libel  or  slander,  personal  or  property  damage,  those  based  on  actual 
injuries  sustained  as  the  result  of  an  unfair  labor  practice,  and  suits  predicated 
upon  the  violation  of  State  law,  even  though  no  Federal  law  is  violated. 

Now,  that  is  not  any  decision  of  any  court,  but  that  shows  what 
NAM  Law  Digest  thought  would  be  possible  under  section  301  (b) 
of  the  Taft-Hartley  Act. 

Senator  Aiken.  Will  the  Senator  permit  me  a  question?  Will  the 
Senator  accept  the  NAM  as  his  authority  on  labor  laws? 

Senator  Pepper.  No,  Senator. 

Senator  Aiken.  Why  does  the  Senator 

Senator  Pepper.  I  think  that  is  clear.  I  was  saying  last  night 
that  you  do  not  have  to  have  a  suit  you  are  sure  to  win  in  order  to 
start  a  suit  in  a  court,  and  I  was  saying  that  one  of  the  dangers,  that 
one  of  the  vices  of  this  provision  of  the  Taft-Hartley  law  was  that 
it  would  subject  labor  unions  to  the  possibility  of  these  suits,  some  of 
which  would  inidoubtedly  be  unfounded,  and  I  suppose  the  case  where 
they  might  even  bring  suit,  a  man  in  a  picket  line  doing  something 
that  he  should  be  liable  for  but  everybody  else  should  not  be  liable 
for,  because  he  would  not  really  be  the  agent. 

Then  the  staff  member  finds  this  article  in  the  NAINI  Law  Digest 
in  which  they  construed  section  301  (b)  to  be  broad  enough  to  permit 
a  suit  in  tort,  so  if  the  NAM  Digest  thinks  the  language  w^ould 
permit  a  suit  in  tort,  it  w^ould  not  be  an  extraordinary  thing  if  the 
lawyer  representing  one  of  the  members  of  the  NAM  should  have 
the  same  opinion  and  should  subject  labor  unions  until  the  courts 
decide  to  the  contrary,  to  tort  suits. 

That  is  all  I  want  to  say. 

Senator  Aiken.  Does  the  Senator  believe  that  that  article  might 
have  been  inserted  in  the  NAM  Digest  for  the  purpose  of  encourag- 
ing the  stalling  of  suits,  whether  justified  or  not,  under  the  law? 

Senator  Pepper.  It  might  have  been.  I  do  not  know  why  it  was 
put  in  there.  Senator.  I  just  thought  it  was  appropriate  in  view  of 
our  discussion  last  evening. 

Senator  Donnell.  I  appreciate  the  Senator  putting  that  into  the 
record,  and  I  am  very  glad  to  have  that  so  that  we  may  check  it.  The 
information  I  have  leads  me  to  doubt  whether  any  court  has  held  any- 
thing at  all  in  consonance  with  what  that  statement  from  the  NAM 
Law  Digest  states. 

Senator  Pepper.  I  do  not  know  any  case  that  has  decided  the  matter, 
but 

Senator  Donnell.  I  shall  undertake  to  cause  a  check  to  be  made 
to  find  out  first  whether  the  question  has  been  before  any  court;  sec- 
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ond,  whether  or  not  any  cases  have  been  sustained ;  and,  third,  whether 
any  cases  have  been  thrown  out  of  court  on  the  ground  that  the  section 
of  the  Taft-Hartley  Act  is  not  applicable  save  to  contractual  actions. 

May  I  say  to  the  Senator,  his  excellence  as  a  lawyer  is  uncontra- 
dicted. 

Senator  Pepper.  Thank  you  very  much.  While  I  am  not  engaged 
in  active  practice,  I  would  like  for  that  to  be  noted  in  the  record.  I 
want  the  Senator  from  Missouri  to  know  that  I  will  testify  even  more 
eloquently  for  his  own  bill. 

Senator  Donnell.  I  greatly  appreciate  that.  I  should  like  to  have 
that  in  the  form  of  an  affidavit  for  future  use. 

I  was  going  to  say  that  it  is  strange  that  it  would  appear  that  act 
would  so  clearly  say,  "suits  for  violation  of  contracts  may  be  brought," 
et  cetera,  and  fail  to  use  the  word  "torts'*  at  any  place  within  the  entire 
statute. 

I  assure  the  Senator  that  we  shall  cause  a  search  to  be  made,  and  I 
shall  report  to  the  committee  at  its  session  on  our  next  day  of  meeting. 

Senator  Pepper.  I  would  say  this:  There  is  a  little  bit  of  predicate, 
it  seems  to  me,  for  this  position,  because  I  suppose  that  the  reason  that 
labor  unions  were  not  sued  in  the  past  for  the  acts  of  individual  agents 
is  that  the  difficulty  was  the  proof  of  the  agents. 

Senator  Aiken.  The  responsibility  of  the  group,  you  see,  for  the  act 
of  the  individual.  Now,  if  the  law  broadens  the  matter  of  representa- 
tives, it  may  be  easier  to  prove  the  agency.  Of  course,  you  have  always 
been  liable  in  principle  for  the 

Senator  Donnell.  We  will  make  the  check  and  be  happy  to  report 
to  the  committee  the  results  of  it. 

In  connection  with  the  section  to  which  the  Senator  refers,  I  want 
to  ask  Mr.  Teller  a  word  with  regard  to  the  Danbury  Hatters  case.  It 
was  mentioned  last  night  by  the  witness,  as  well  as  I  can  recall  his 
language,  that  the  Danbury  Hatters  case  had  been  revived,  or  some 
such  word  as  that,  by  the  Taft-Hartley  law. 

I  want  to  ask  Mr,  Teller  two  questions,  and  I  would  like  to  state 
them  both  before  he  answers,  if  I  may. 

First,  is  not  the  point  on  which  the  Danbury  Hatters  case  is  at  least 
in  large  part  criticized  by  labor  the  fact  that  it  placed  upon  the  indi- 
vidual members  of  the  union  individually  guilt  which  could  be  satisfied 
by  the  letter  of  execution  upon  the  part  of  the  individual,  and  then,  in 
the  second  place,  is  it  not  a  fact  that  the  Taft-Hartley  bill,  at  section 
301  (b)  cited  by  Senator  Pepper,  says  this: 

Any  money  .iudginent  against  a  labor  organization  in  a  district  court  of  tiie 
United  States  shall  be  enforceable  only  against  the  organization  as  an  entity  and 
against  its  assets,  and  shall  not  be  enforceable  against  any  individual  member 
or  his  assets. 

Am  I  not  correct  in  those  two  statements  ? 

Mr,  Teller.  You  are  correct.  Senator,  in  both  statements.  There  is 
an  additional  factor  about  the  Danbury  Hatters  case  that  is  overlooked 
and  points  up  the  fact  that  the  Taft-Hartley  Act  does  not  revive  the 
decision  in  the  Danbury  Hatters  case.  Lowe  against  Lawler  is  the 
name  of  that  case. 

In  that  case  the  union  was  held  liable  to  some  extent  for  the  acts 
of  its  members.  The  Taft-Hartley  Act  does  not  make  a  union  liable 
for  the  acts  of  its  members.     It  only  makes  a  union  liable  for  the  acts 
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of  its  agents,  and  the  Danbury  Hatters  case  is  as  dead  under  the  Taft- 
Hartley  Act  as  it  was  before  the  Taft-Hartley  Act  was  passed. 

Senator  Donnell.  Now,  Mr.  Teller,  a  few  months  ago  I  was  about 
to  pass  to  this  i^oint  about  the  fact  that  S.  249  makes  no  provision 
for  the  continuance  in  existence  of  a  Joint  Committee  on  Labor  Man- 
agement Relations  such  as  is  provided  for  and  created  in  the  Taft- 
Hartley  Act. 

Would  you  be  kind  enough  to  express  to  the  committee  your  opinion 
as  to  whether  or  not  it  is  advisable  to  continue  in  existence  a  com- 
mittee of  that  general  type,  and  with  the  general  type  of  powers 
granted  to  it  by  the  Taft-Hartley  Act  ? 

Mr.  Teller.  I  generally  would  prefer  to  have  it.  The  only  thing 
I  do  not  like  about  it  is  that  it  becomes  a  vehicle  for  the  Democratic 
and  the  Republican  INIembers  of  Congress  to  accentuate  their  differ- 
ences, and  that  is  a  factor  that  I  do  not  like  about  it. 

The  original  purpose  is  the  good  purpose  of  realizing  that  legis- 
lation in  the  field  of  labor-management  relations  can  at  best  be  tenta- 
tive, but  I  believe  that  the  over-all  effect  is  so  bad  that  it  might  be 
well  to  omit  it,  so  far  as  I  am  concerned. 

Senator  Donnell.  Thank  you,  Mr.  Teller,  for  your  judgment  on 
that. 

Now,  Mr.  Teller,  as  I  recall  your  testimony  earlier  today,  you  have 
pointed  out  that  under  S.  249 — the  bill  before  us — the  Norris-La- 
Guardia  Act  is  continued  in  full  force  and  effect  in  accordance  with 
its  provisions,  except  that  the  provisions  of  such  act  and  such  sections 
shall  not  be  construed  to  be  applicable  with  respect  to  section  10  of 
the  National  Labor  Relations  Act.     That  is  correct,  is  it  not? 

Mr.  Teller.  That  is  correct. 

Senator  Donnell.  Then  not  only  is  that  act  continued  in  effect  but 
it  is  named  by  name,  not  merely  by  the  technical  name  but  by  the 
popular  name,  Norris-LaGuardia  Act,  is  it  not? 

Mr.  Teller.  That  is  correct. 

Senator  Donnell.  So  there  would  be  no  question  about  the  congres- 
sional intent  if  S.  249  shall  be  adopted? 

Mr.  Teller.  That  is  correct. 

Senator  Donnell.  Now,  Mr.  Teller,  if  S.  249  be  passed,  and  if  we 
should  have  a  threatened  strike  which  would  constitute  a  national 
emergency,  as  generally  defined  in  S.  249,  and  if  the  Government  shall 
not  seize  the  properties  that  are  affected  thereby,  as,  for  illustration, 
the  coal  mines,  and  shall  thereby  not  create  the  relationship  of  em- 
ployer-employee, then  is  it  true  that,  unless  the  Norris-LaGuardia  Act 
shall  be  repealed,  the  President  could  not,  by  seeking  an  injuction, 
avail  himself  of  any  inherent  power  to  stop  a  national-emergency 
strike  if  he  would  have  had  such  power  independent  of  the  Norris- 
LaGuardia  Act? 

Mr.  Teller.  That  is  correct.  My  view  is  that  under  S.  249  the 
President  would  not  have  power  to  secure  a  court  injunction  to  re- 
strain an  emergency  strike. 

Senator  Donnell.  LTnless  a  seizure  should  be  made  under  some 
power  granted  to  the  President  and  the  relationship  of  employer 
and  employee  be  thereby  created. 

Mr.  Teller.  He  would  not  be  proceeding  under  S.  249  in  any  event. 
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Senator  Donnell.  He  would  be  proceeding  upon  the  authority  con- 
ferred upon  him  to  make  the  seizure? 

Mr.  Tp:ller.  That  is  correct. 

Senator  Donnell,  And  that  authority,  as  heretofore,  at  any  rate, 
has  been  considered  a  subject  of  congressional,  as  distinguished  from 
Executive  action,  and  the  Smith-Connally  Act  is  a  very  immediate 
illustration  of  that  fact,  is  it  not? 

jMr.  Teller.  Well,  yes,  the  authority  to  seize  has  been  ascertained 
in  wartime,  but  it  has  never  been  tested  in  peacetime,  and  there  does 
exist  a  good  deal  of  dispute  as  to  whether  the  President  does  have 
that  power. 

Senator  Donnell.  Well,  generally  speaking — and  I  think  perhaps  it 
is  true,  unfortunately;  if  I  am  mistaken  in  that.  I  certainly  am  correct 
in  saying,  generally  speaking — the  President  has  never  ascertained 
a  right  by  his  action,  I  should  say,  to  seize  properties,  thereby  bringing 
the  property  within  the  power  of  the  Government,  unless  the  power 
of  such  seizure  was  conferred  upon  him  by  act  of  Congress.  That  is 
true,  is  it  not? 

Mr.  Teller.  I  do  not  know  whether  that  is  true.  Senator.  I  do  not 
know  whether  it  has  been  tried  in  peacetime.    I  would  not  know. 

Senator  Donnell.  Well,  you  do  not  know  of  any  instance  of  it? 

Mr.  Teller.  It  has  not  been  tested.    It  is  an  open  question. 

Senator  Donnell.  Well,  I  want  to  say  in  frankness  that  I  do  not 
claim  to  have  made  an  investigation  to  find  whether  it  has  ever  been 
sought  in  peacetime,  but  I  believe  that  it  is  reasonable  to  think  that 
had  it  ever  been  sought,  that  it  would  be  suggested  in  a  discussion 
somewhere  along  the  line  in  our  testimony,  or  perhaps  by  the  Attorney 
General. 

Mr.  Teller.  Yes,  and  in  addition  to  that,  when  I  wrote  my  aritcle 
on  seizure  for  the  Howard  Law  Keview,  I  engaged  in  months  of  re- 
search, and  I  never  came  across  a  peacetime  seizure.    I  know  of  none. 

Senator  Aiken.  Will  the  Senator  yield  for  a  definition  there  ? 

Senator  Donnell.  I  yield. 

Senator  Aiken.  The  Attorney  General,  as  I  recall,  referred  to  the 
right  of  the  President,  as  an  inherent  right.  I  wonder  if  the  witness 
or  the  Senator  from  Missouri  could  give  a  definition  of  "an  inherent 
right"? 

Senator  Donnell.  Well,  if  the  Senator  will  pardon  me,  I  would 
like  to  say  that  the  precise  term  is  "inherent  power"  as  used  by  the 
Attorney  General. 

Senator  Aiken.  All  right,  what  is  an  "inherent  power"  ? 

Senator  Donnell.  I  will  be  very  glad  to  give  my  idea  as  to  what  he 
means,  though  I  would  very  much  prefer  that  Mr.  Teller,  with  his  wide 
experience  in  labor  matters  and  the  study  of  law,  would  express  himself. 

Mr.  Teller.  Well,  the  question  of  course,  that  you  ask  is  the  con- 
stitutional question  upon  which  Senator  Morse  and  I  engaged  in  a 
good  deal  of  discussion.  I  believe  it  was  in  the  morning,  although  it 
may  have  been  in  the  afternoon.     I  have  lost  track  of  time. 

Senator  Morse.  It  was  in  the  morning. 

Senator  Donnell.  Was  it  today  or  yesterday  ? 

Mr.  Teller.  But  in  any  event,  apparently  what  Attorney  General 
Clark  has  in  mind  is  that  under  the  Constitution  the  President  has 
certain  reserve  powers  in  the  sense  (a)  there  is  a  phrase  in  the  Consti- 


LABOR    RELATIONS  801 

tution  wliicli  says  that  the  President  shall  have  the  power  to  see  that 
the  laws  are  faithfully  obeyed,  and  (b),  there  is  nothing  in  the  Con- 
stitution which  indicates  the  President  does  not  have  the  power. 

Apparently  Attorney  General  Clark  believes  that  since  there  is 
nothing  in  the  Constitution  that  says  the  President  does  not  have  the 
power,  and  having  regard  for  that  phrase  that  the  President  shall  have 
power  to  see  that  the  laws  are  faithfuly  obeyed,  Attorney  General 
Clark  apparently  conies  to  the  conclusion — it  is  surmised,  but  it  ap- 
peal's to  be  the  only  ground  upon  which  he  could  proceed — that  the 
President  has  these  reserve  powers,  but  there  is,  I  may  say  to  Senator 
Aiken,  a  school  of  thought  which  believes  that  the  President  only  has 
those  powers  which  are  specifically  given  to  him  in  the  Constitution, 
and  under  that  school  of  thought  Attorney  General  Clark's  viewpoint 
would  not  stand  up. 

Senator  Aiken.  Senator  Donnell 

Senator  Donnell.  Might  I  just  ask  at  this  point,  before  yielding, 
does  Mr.  Teller  recall  that  included  in  the  school  of  thought  to  wdiich 
he  refers  is  apparently  the  Supreme  Court  of  the  United  States,  as 
its  remark  in  Dorr  against  the  United  States,  195  U.  S.  138,  page  140, 
would  indicate  as  it  appears  to  me  : 

'Tt  may  be  regarded  as  settled  that  the  Constitution  of  the  United 
States  is  the  only  source  of  power  authorizing  action  by  any  branch 
of  the  United  States  Government." 

IMr.  Teller.  Well,  whether  that  is  conclusive  on  the  question,  I  do 
not  know,  because  the  argument  as  to  reserve  powers  is  an  ai'gument 
made  under  the  Constitution,  and  it  is  an  interpretation  of  the  Consti- 
tution, so  I  do  not  know. 

I  would  have  to  read  the  entire  decision.  Senator.  You  may  be  right. 
I  do  not  know,  but  from  that  mere  statement  I  do  not  know  that  I 
could  go  along. 

Senator  Donnell.  I  might  say  before  yielding  to  the  Senator  from 
Vermont,  that  Senator  Morse  this  morning  took  up  the  Constitution 
sentence  by  sentence,  almost  comma  by  comma,  and  I  think  very  ap- 
propriately, and  he  was  unable  to  find  anything  that  convinced  either 
him  or  me — I  do  not  know  whether  it  convinced  anybody  else  or  not — 
that  there  was  any  power  in  there  vesting  the  President  with  the  in- 
herent right  or  power,  as  the  case  may  be,"to  take  the  action  of  seizure 
in  the  absence  of  congressional  authority  having  been  conferred  on 
him. 

Mr.  Teller.  I  am  very  much  in  doubt  now.  Senator  Morse's  read- 
ing was  very  persuasive.  I  am  very  much  in  doubt  now  regarding 
the  President's  power  in  the  absence  of  statute,  and  more  than  that, 
as  a  result  of  Senator  Morse's  argument,  I  lean  to  the  view,  power  or 
no  power.  Congress  ought  to  do  something  about  it,  rather  than  leave 
it  to  the  President. 

Senator  Donnell.  Then  in  that  connection  I  take  it  your  view  is 
that  it  is  better  to  say  in  black  and  white  whether  or  not  it  is  intended 
to  give  the  President  that  power,  rather  than  to  leave  it  vague  and 
undetermined,  so  that  no  one  w^ll  know,  anybody  in  the  United  States, 
until  some  court  later  passes  on  it  finally  whether  he  does  or  does, 
not  have  the  power. 

You  concur  in  that  view,  do  you  not  ? 
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Mr.  Teller.  I  do.    I  lean  to  tliat  view. 

Senator  Donnell.  Senator  Aiken. 

Senator  Aiken.  My  understandin<^  of  the  word  "inherent"  as  de- 
rived from  a  definition  in  several  dictionaries  that  I  looked  at  this 
morning — and  they  all  give  the  same  definition — is  that  inherent 
means  something  born  within  one  and  is  not  placed  there  by  any 
outside  force. 

Now,  if  the  President  has  inherent  power,  it  must  be  that  it  was 
born  within  him,  and  not  conveyed  upon  him  by  the  Constitution  or 
the  Congress,  or  anybody  else.  If  it  was  born  within  him,  it  must 
have  been  placed  there  by  God,  and  that  leads  me  to  wonder  what  is 
the  cliff ei'ence  between  an  inherent  power  and  a  divine  power,  and 
how  far  it  is  from  an  inherent  authority. 

Senator  Smith.  The  divine  right  of  kings. 

Senator  Donnell.  The  divine  right  of  kings. 

Senator  Aiken.  Was  the  Attorney  General  advocating  the  divine 
right  of  kings  or  the  divine  right  of  Presidents  ? 

Senator  Donnell.  Senator  Smith  and  Senator  Aiken  indulged  pret- 
ty closely  in  the  same  breath  that  expression. 

Senator  Aiken.  It  is  the  only  definition  I  could  find :  "born  within 
one." 

Senator  Donnell.  I  yield  to  the  Senator  from  Oregon. 

Senator  Morse.  Tempting  as  it  is  to  continue  the  discussion.  I  do 
not  want  to  go  into  it  at  further  length  other  than  to  say,  referring 
again  to  this  language,  section  3,  article  2  of  the  Constitution : 

"He  shall  take  care  that  the  laws  be  faithfully  executed",  is  of 
course  premised  on  the  proposition  that  the  President  shall  direct  his 
attention  to  laws  pased  by  the  Congress  within  their  authority  and 
will  see  to  it  that  those  laws  are  carried  out. 

It  certainly  does  not  subject  itself  to  the  interpretation  that  the 
Constitutional  fathers  gave  the  President  any  power  to  execute  any- 
thing other  than  existing  laws,  and  it  seems  to  me  that  that  language 
itself  supports  my  premise  that  the  President's  powers,  other  than 
those  specifically  set  out  in  the  Constitution,  are  limited  to  those  given 
to  him  or  delegated  to  him  by  the  Congress. 

Seriator  Donnell.  In  connection  with  which  may  I  insert  in  the 
record  this  language  from  section  1  of  article  I  of  the  Constitution, 
the  first  part  of  the  Constitution  which  has  any  legal  approach,  be- 
cause I  take  it  is  clear  that  the  preamble  is  not  considered  as  having  a 
legal  effect : 

All  legislative  powers  hei-ein  granted  shall  be  vested  in  the  Congress  of  the 
United  States  which  shall  consist  of  a  Senate  and  a  House  of  Representatives. 

I  take  it.  Senator  Morse,  that  you  take  the  view  that  the  power  here 
which  you  have  quoted  of  the  President  to  take  care,  rather,  the  obli- 
gation of  the  President  to  take  care  that  the  laws  be  faithfully  exe- 
cuted, means  that  those  acts  which  we  call  laws  are  acts  of  the  legis- 
lative body  and  that  under  this  portion  of  the  Constitution  whicTi  I 
have  cited,  the  legislative  power  is  vested  in  the  Congress  of  the  United 
States. 

Senator  Morse.  That  is  my  position. 

Senator  Donnell.  And  not  in  the  President. 

Senator  Aiken.  The  American  Revolution  was  fought  in  protest 
against  the  divine  right  of  kings,  or  the  divine  power  of  the  king,  and 
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that  inasmuch  as  the  Constitution  was  an  outgrowth,  a  subsequent 
outgrowth  of  the  American  Kevohition,  was  not  the  Constitution  a 
protest  against  this  inherent  power  which  the  Attorney  General  speaks 
of,  rather  than  conferring  any  inherent  power  upon  tlie  President? 

Senator  Donnell.  Well,  I  may  say  that  the  Declaration  of  Inde- 
pendence may  be  read  at  this  point.  1  shall  not  read  it  into  the  record. 
I  thank  the  Senator  from  Vermont  for  that  very  interesting  sug- 
gestion. 

I  yield  to  the  Senator  from  Minnesota. 

Senator  Humphrey.  I  jut  want  to  get  into  the  constitutional  law 
argument  as  a  layman.  Was  it  not  the  distinguished  Justice  Charles 
Evans  Hughes  who  said  the  Constitution  is  what  the  judges  say  it  is? 

Senator  Donnell.  I  do  not  know  whether  Mr.  Hughes  ever  made 
that  statement. 

Senator  Humphrey.  Well,  all  I  want  to  say  is  it  seems  to  me  we  are 
laboring  the  point  here  about  the  inherent  powers  of  the  Executive, 

There  are  not  any  of  us  here  that  are  members  of  the  Supreme  Court, 
and  1  would  gather  that  that  decision,  that  point  would  be  decided  by 
the  Supreme  Court,  and  I  am  perfectly  willing,  as  a  good  American 
citizen,  to  trust  in  the  integrity  of  the  Court  and  their  decision  as  to 
Executive  powers. 

I  actually  think  that  we  are  using  an  awful  lot  of  time  on  this  busi- 
ness of  arguing  about  Executive  powers  when  the  Executive  powers 
other  than  those  officially  prescribed  in  the  Constitution  are  the 
powers  which  the  Executive  may  use  and  which  may  be  uplield  by  the 
courts  of  the  United  States,  and  our  friend,  Mr.  Davis,  gave  the  most 
conclusive  statement  here  just  2  days  ago  about  all  of  these  powers 
when  he  said,  "The  President  saves  the  country  and  the  Court  saves 
the  Constitution,"  and  I  think  we  can  put  that  as  a  sort  of  benediction 
to  these  legalistic  arguments  that  we  are  having  about  the  Executive 
powers,  and  get  on  with  the  witness. 

Frankly,  I  know  some  of  my  colleagues  are  waiting  to  get  dressed 
up  tonight.  I  guess  we  had  better  give  up  the  banquet  we  had  planned. 
We  will  go  on  with  the  hearings  in  the  spirit  of  the  Taft-Hartley  Act, 
overworking  labor. 

Senator  Doxxell.  Mr.  Chairman,  may  I  remark,  in  that  connection, 
to  my  mind,  it  is  no  waste  of  time  whatsoever  that  we  are  going  into 
this  fundamental  question.  The  bill  itself  as  presented  to  the  Ameri- 
can people  and  its  Congress  has  eliminated  the  provision  by  which 
courts  are  vested  with  authority  to  grant  injunctions  in  the  case  of 
threatened  national  emergencies,  but • 

Senator  Humphrey.  That  we  all  agree  to.  Senator. 

Senator  Doxnell.  Very  Avell.  The  Attorney  General  of  the  United 
States  has  rendered  what  he  does  not  call  an  opinion,  but  has  written 
a  letter  in  which  he  intimates  very  strongly  that  the  President  has 
some  reservoir  of  inherent  powder  under  which,  notwithstanding  the 
omission,  the  power  still  rests  in  the  President  to  obtain  those  injunc- 
tions. 

Incidentally,  I  may  mention  that  the  Attorney  General  says  nothing 
whatsoever  as  to  whether  the  courts  have  any  jurisdiction  to  grant 
the  injunction  merely  because  a  national  emergency  shall  threaten, 
but,  taking  even  that  intimation,  the  American  people  therefore  have 
before  them  on  the  one  hand  the  fact  that  this  will  eliminate  the  pro- 
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vision  for  injunction,  thereby  at  least  leaving  room  for  the  reasonable 
conclusion  that  it  was  the  intent  of  the  framers  of  the  act  that  there 
should  no  longer  be  the  power  of  injunction. 

Then  the  Attorney  General,  coming  along,  and  the  President  of  the 
United  States  himself  the  next  day  coming  out  with  the  statement 
which  has  been  interpreted  by  the  press  as  saying  that  he  says,  "You 
can  all  rest  assured  that  I  have  the  power  to  get  the  injunction,  no 
matter  if  it  is  in  the  bill  or  not,"  I  think  the  people  of  the  United 
States  are  entitled  to  know,  as  near  as  it  is  possible  to  know,  what  is 
the  fact  on  this,  and  whether  or  not  when  this  bill  shall  become  law- 
there  is  a  right  in  the  President  to  ask  for  injunction,  whether  there 
is  a  right  in  the  courts  to  grant  the  injunction,  rather  than  to  rest  upon 
the  uncertainty  of  waiting  until  some  grave  emergency  shall  come 
in,  and  then  suddenly  find  that  there  is  not  any  such  power,  or  chance 
for  labor  to  find,  very  much  surprised,  that  there  is  such  a  power; 
and  so  I  think  there  is  not  a  second  of  this  examination,  so  far  as  I 
know,  that  has  been  a  waste  of  time. 

Now,  may  I  say  just  one  further  word  more,  and  that  is  with  respect 
to  the  banquet  that  my  good  friend  refers  to. 

Senator  Humphrey,  We  are  not  going. 

Senator  Doxnell.  No  ;  and  I  might  mention  the  fact  I  am  going  to 
cancel  a  check  for  $7.50  which  1  had  made  out  yesterday  for  the  Dewey 
dinner  on  the  8th  because  I  understood  yesterday  it  was  decided 

Senator  Humphrey.  What  dinner? 

Senator  Donnele.  The  Dewey  dinner — who  was  the  Republican 
candidate,  because  this  committee  has  determined  that  we  will  go 
ahead  with  the  hearing  on  the  occasion  of  the  Lincoln  Day  dinner, 
which  is  to  take  place  a  few  days  ahead  of  Lincoln  Day,  on  Febru- 
ary 8. 

Senator  Neely,  The  Senator  does  not  mean  he  is  going  to  take 
SiWRj  the  $7.50. 

Senator  Donxell.  I  did  not  catch  the  applicability  of  the  Senator's 
question,  but  I  am  sure  it  was  meant  in  the  best  of  spirit  and  I  thank 
him  for  it.  Now,  Mr.  Teller,  you  have  examined,  I  think  you  said 
this  morning,  the  Attorney  General's  opinion  insofar  as  it  relates 
to  article  III. 

JNIr.  Teller.  Yes,  I  have,  Senator. 

Senator  Donnell.  By  the  way,  did  you  examine  the  earlier  part, 
of  that  opinion? 

Mr.  Teller.  No  ;  I  did  not. 

Senator  Donnell.  AVell,  I  must  confess  I  have  not  yet  got  through 
that,  but  it  appears  to  be  a  sort  of  a  reinstatement  of  what  the  pro- 
posed bill  is. 

Mr.  Teller.  Yes;  I  so  gathered. 

Senator  Donnell.  He  gets  down  to  page  5,  although  he  protests 
that  "the  traditional  practice  should  not  be  disturbed,"  of  not  ad- 
vising Congress. 

He  then  proceeds  to  give  us  his  beliefs. 

Now,  I  want  to  ask  vou  this :  Do  you  have  the  opinion  before  you^ 
Mr.  Teller? 
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Mr.  Teller.  Yes,  I  do,  Senator. 

Senator  Donnell,  Will  you  note,  please,  at  page  5  of  this  copy  tliat 
I  have,  which  is  the  same  type  of  copy  that  you  have,  the  fact  that  in 
the  sentence  in  which  he  uses  the  term  "inherent  power  of  the  Presi- 
dent to  deal  with  emergencies  that  atfect  the  health,  safety,  and  wel- 
fare of  the  entire  Nation,"  and  says  that  he  might  ]5oint  out  tluit  that 
inherent  poAver  is  exceedingly  great,  the  only  court  docisicm  that  he 
cites  is  the  United  Mine  Workers  of  America  decision.  In  your  opin- 
ion, Mr.  Teller,  does  that  citation  support  his  proposition  that  the 
President  has  an  inherent  power,  or  does  it  merely  prove  that  in  the 
United  Mine  Woikers'  case  under  a  statute  which  related  to  war  and 
which  prescribed  that  there  should  be  in  the  President  of  the  United 
States,  and  as  such  President,  the  Command-in-Chief  of  the  Army 
and  Navy,  a  power  when  the  seizui'e  of  facilities  necessary  for  the 
war  effort  exists,  and  he  finds  and  proclaims  that  strikes  or  other 
labor  disturbances  are  interrupting  the  operation  of  such  facilities, 
I  say,  does  this  decision  cited  by  the  Attorney  General  do  anything 
more  than  to  hold  that  under  that  statute,  a  war  statute,  the  President 
has  a  statutory  power  seizure  ?    Is  not  that  all  it  holds  ? 

Mr.  Teller.  I  agree  with  you.  Senator,  that  the  decision  of  the 
United  States  v.  United  Mine  Worhers  of  Ainerica  cited  by  Attorney 
General  Clark  does  not  support  the  statement.  On  the  contrary  there 
is  dicta  in  that  opinion  which  may  be  contrary  to  the  statement. 

Senator  Doxnell.  And  indeed  that  dicta  would  supj)ort  your  view 
that  because  the  Norris-LaGuarclia  Act  is  continued  in  effect  by  S.  249, 
therefore,  even  if  the  President  had  a  great  reservoir  of  inherent 
power  he  cannot  exercise  it  without  either  seizure  being  had  or  the 
Norris-LaGuardia  Act  being  repealed? 

Mr.  Teller.  That  is  correct. 

Senator  Donnell.  Now,  Mr.  Teller,  you  notice  that  these  authori- 
ties to  M'hich  I  refer — that  is,  the  court  authority  and  then  tlie  opinion 
of  Attorney  General  Murphy  which  was  discussed  yesterday — that 
then  the  Attorney  General  proceeds  to  give  us  his  belief  on  this  ques- 
tion of  a  national  crisis. 

Now.  that  paragraph  in  which  he  gives  his  belief  I  now  quote : 

That  in  appropriate  circumstances  the  United  States  would  have  access  to 
the  courts  to  protect  the  national  health,  safety,  and  welfare. 

I  ask  you  to  state  whether  or  not  he  cites  any  authority  of  any  court 
or  any  Attorney  General  or  anybody  else  in  that  paragraph? 

Mr.  Teller.  No  ;  he  does  not.  Senator  Donnell. 

Senator  Donnell.  Mr.  Chairman,  I  respectfully  request  that  if 
the  Senators  desire  to  converse,  that  they  try  the  cloakroom.  It  is 
rather  disconcerting. 

The  Chairman,  I  think  that  the  Chair  ought  to  call  attention  to 
the  fact  that  everyone  comes  and  asks  if  somebody  cannot  go  away 
because  they  are  probably  not  going  to  be  called.  I  cannot  predict 
any  more  than  anyone  else.  Persons  that  come  as  witnesses  will  have 
to  naturally  await  their  turn. 

The  next  person  is  Lawrence  Clayton,  after  we  get  through  with 
Mr.  Teller,  and  I  am  in  hopes  that  we  can  finish  him  up  before  we 
adjourn.     By  "finish  him  up,"  I  mean  get  through. 

As  one  who  sits  here  listening,  I  cannot  help  but  say  that  since  the 
Declaration  of  Independence  has  been  mentioned,  at  least  we  ought 
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to  adopt  the  first  sentence,  "When  in  the  course  of  human  events,"" 
and  you  probably  will  all  feel  better  knowing  that  that  is  a  part  of  the 
fundamental  law  of  our  land.  This  hearing  is  moving  along  in  the 
course  of  human  events. 

Are  there  any  other  questions? 

Senator  Murray.  Mr.  Chairman,  I  would  like  to  call  attention  to 
the  fact  that  we  are  facing  a  very  serious  problem  here  al)out  how  we 
are  going  to  conclude  the  hearings  without  putting  all  these  wit- 
nesses on  the  stand. 

We  have  only  four  more  days  to  go,  and  if  the  cross-examinations 
are  carried  out  at  such  length  as  they  have  been  in  the  last  day  or 
two,  it  seems  to  me  it  is  going  to  be  impossible  to  hear  these  witnesses, 
many  of  them  being  very  important  witnesses,  and  I  would  like  to 
inquire  what  we  may  be  able  to  do  in  reference  to  shortening  up  these 
proceedings  so  as  to  hear  these  witnesses. 

Senator  Donnell.  Mr.  Chairman,  may  I  ask  the  Senator  a  ques- 
tion? He  has  referred  to  the  fact  that  we  have  only  four  more  days 
to  go,  or  whatever  the  number  was. 

Is  there  any  provision  of  law  that  the  Senator  knows  of  which 
would  prevent  our  committee  here  from  giving  further  time  and  giv- 
ing adequate  time  for  these  great  numbers  of  witnesses  who  desire 
to  be  heard  ? 

I  can  give  the  committee  the  names  of  many  important  witnesses 
who  would  like  to  be  heard.  Could  we  not  extend  the  time  until 
the  15th  day  of  IMarch  or  the  1st  of  March  ? 

Senator  Murray.  Well,  the  committee  has  already  acted  on  that 
and  we  fixed  the  time  for  concluding  the  hearings  as  the  10th. 

Senator  Donnell.  That  is  to  say,  by  a  vote  8  to  5,  the  committee  so 
determined.  I  ask  now :  Is  there  any  reason  in  law  that  the  Senator 
knows  of  why  our  committee  could  not  extend  the  time? 

Indeed,  was  it  not  stated  in  our  executive  session — if  it  is  proper  to 
mention  anything  that  was  stated  there,  the  resolution  came  out  of  that 
executive  session — that,  of  course,  it  is  possible  to  extend  the  time.  Was 
that  not  stated? 

Senator  Murray.  Well,  of  course,  we  could  extend  the  time  until 
the  middle  of  summer  if  we  wanted  to,  but  it  seems  to  me  utterlj'  un- 
reasonable. It  seems  to  me  the  time  allotted  for  these  hearings  was 
ample  to  present  all  of  the  arguments  that  shoidd  be  properly  pre- 
sented, and  if  we  are  not  going  to  adhere  to  that  schedule,  I  am  afraid 
that  we  will  be  going  on  here  for  the  next  month  or  two. 

Senator  Doxnell.  May  I  say  to  the  Senator  that  with  respect  to 
Mr.  Teller,  who  has  been  so  patient,  as  has,  indeed,  been  the  committee, 
it  is  my  intention  to  conclude  my  examination  within  certainly  10 
minutes,  and  possibly  5,  so  that  maybe  some  reassurance  with  respect 
to  the  immediate  prospect  of  the  next  half  hour  can  be  given. 

I  should  like  to  continue,  if  I  may,  Mr.  Chairman,  with  Mr.  Teller, 

Senator,  I  yield. 

Senator  Morse.  As  a  member  of  the  subcommittee  on  the  hearings, 
Mr.  Chairman,  I  appreciate  what  the  Senator  from  INIontana  has  just 
said.  I  think  we  should  try,  in  view  of  the  resolution  that  has  been 
passed,  to  complete  these  hearings  by  February  10.  Now,  the  fact  is 
that  if  you  will  count  up  the  hours  that  this  committee  has  been  meet- 
ing on  the  basis  of  three  sessions  a  day,  I  think  it  is  a  fair  statement  to 
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say,  instead  of  having  hearings  of  2  weeks'  duration,  we  are  really 
crowding  in  ahnost  a  month's  hearings  in  that  period  of  time. 

Now,  1  am  perfectly  aware  of  the  fact  that  my  friends  on  the  otlier 
side  do  not  share  our  views  on  this  side  as  to  the  importance  of  this 
issue  concerning  the  executive  power  of  the  President,  and  we  have 
spent  a  great  deal  of  time  on  it,  because  of  our  view  that  the  admin- 
istration, as  I  said  yesterday,  seems  to  be  saying  one  thing  througli  this 
bill  and  another  thing  through  the  Attorney  General's  letter.  We 
happen  to  think  that  is  a  pretty  fundamental  thing,  and  we  have  tried 
to  lay  a  foundation  here  through  these  witnesses  for  what  I  think  is 
going  to  be  a  very  important  debate  on  the  floor  of  the  Senate  on  that 
matter. 

Now,  I  think  I  can  speak  for  this  side  of  the  table  when  I  say  we 
are  going  to  do  our  very  best  to  meet  j^^our  timetable.  You  are  going 
to  have  to  decide  for  yourselves,  if  on  February  10  we  have  not  been 
able  to  meet  your  timetable,  whether  an  extension  of  time  is  going  to 
be  necessary. 

You  have  the  majority  votes,  but  I  want  to  assure  you,  gentlemen, 
because  a  couple  of  members  of  the  press  have  spoken  to  me  about  it 
during  the  course  of  the  day,  that  I  give  you  our  word  on  this  side  of 
the  table  that  we  are  not  participating  in  any  dilatory  tactics. 

If  these  hearings  are  going  rather  slowly,  and  I  think  they  are,  it  is 
only  because  we  have  run  into  certain  issues  here  raised  by  the  bill,  the 
administration  bill,  and  by  the  administration  witnesses,  which  we 
feel  compel  us  to  cross-examine  at  great  length. 

Now,  we  hope  that  in  the  next  2  or  3  days  it  can  be  speeded  up,  but 
I  would  frankly  say  we  are  going  to  follow  the  course  of  action  tliat 
we  think  necessary  to  lay  all  the  foundation  that  we  believe  should  be 
laid  in  these  hearings  for  the  floor  debate. 

Senator  Pepper.  Mr.  Chairman,  since  I  am  the  third  member  of  that 
subcommittee,  I  would  like  to  make  an  observation  in  support  of  the 
reminder  of  the  chairman.  Senator  Murray. 

I  think  it  is  appropriate  for  the  witnesses  and  the  public  to  know 
that  before  these  hearings  began  this  whole  committee,  by  a  vote  of  8 
to  5,  passed  a  resolution  limiting  the  time  of  the  hearings  to  February 
10. 

Now,  of  course,  the  committee  always  has  the  power  to  extend  the 
time  of  the  hearing.  As  the  Senator  from  Montana  said,  we  could  say 
we  will  let  the  hearing  run  until  next  Christmas.,  We  have  got  a  per- 
fect right  to  do  that,  or  until  the  end  of  this  Congress  for  wdiicli  we  are 
elected,  but  we  have  been  approaching  this  hearing  from  the  know- 
ledge that  that  was  the  limitation  of  time  imposed  by  the  committee 
itself. 

Now%  then,  what  he  is  so  solicitous  about  is  that  we  will  come  here  to 
the  10th  of  February  and  because  of  the  long  cross-examination  of  wit- 
nesses that  has  been  brought  about,  there  will  be  a  great  many  wit- 
nesses who  cannot  be  heard,  and  then  there  will  be  those  who  will  be 
supposed  to  feel  or  suggest  that  the  committee  is  cutting  off  the  wit- 
ness. Well,  we  want  it  definitely  understood  that  it  may  be  a  question 
of  either  cutting  out  witnesses  or  cutting  out  cross-examination.  Now, 
whoever  contributes  therefore  to  the  lengthening  of  the  hearings  by 
cross-examination  contributes  to  the  diminution  of  the  number  of  wit- 
nesses whom  the  committee  can  hear,  because  certainly  no  Senator  is 
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justified  at  this  stage  of  the  hearings  or  in  view  of  the  resolution  of 
this  committee,  to  assimie  that  the  committee  is  going  to  change  its 
opinion  previously  taken  of  concluding  these  hearings  on  February  10. 

Now,  here  it  is  Saturday  afternoon.  This  witness  has  been  on  the 
stand  now;  he  will  have  been  on  the  stand  G  hours  of  actual  committee 
time  if  he  stays  on  until  5  :30,  and  S^/o  hours  if  he  goes  off  immediately, 
and  so  we  Senators,  it  ought  to  be  known,  are  the  ones  that  are  making 
the  decision  here. 

This  subcommittee  wants  to  have  it  said,  if  we  come  to  February  10 
and  we  could  not  hear  all  these  witnesses,  that  we  have  called  the  com- 
mittee's, the  witnesses'  and  the  public's  attention  to  the  situation  4  days 
before  the  time  limit  for  the  conclusion  of  these  hearings  and  we  have 
given  the  committee  and  have  given  the  individual  Senators  an  oppor- 
tunity for  consultation  to  decide  how  we  can  hear  these  witnesses 
within  the  time  schedule  that  we  have  provided  for  ourselves. 

Senator  Douglas.  Mr.  Chairman. 

The  CHATRMAisr.  Senator  Douglas. 

Senator  Douglas.  I  should  like  to  say  that,  in  all  kindness  and  with 
great  good  will  to  our  Republican  friends  on  the  other  side,  if  you  will 
measure  the  aggregate  length  of  the  questions  asked  toda}',  I  think  you 
will  find  from  90  to  95  percent  of  the  time  was  taken  up  by  questions 
asked  by  our  Republican  brethren. 

Now,  as  I  say  in  all  kindness  and  in  all  gentleness  I  would  like  to 
request  that  they  observe,  when  they  question  future  witnesses,  a  cer- 
tain degree  of  self-restraint  in  the  interest  of  facilitating  procedures 
and  not  lend  themselves  to  the  appearance — I  do  not  say  the  reality,  but 
to  the  appearance — of  dragging  out  these  hearings  unnecessarily.  I 
ask  them  this,  as  I  say,  in  all  kindness  and  in  all  gentleness. 

Senator  Atken.  Mr.  Chairman. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  Mr.  Chairman,  may  I  say  that  in  hearings  like  this 
I  usually  try  to  be  impartial  and  to  judge  the  measures  before  us  on 
their  merits.  I  have  been  very  sorry  to  see  that  this  measure  before  us 
is  now  to  be  judged  on  its  political  merits.  Up  to  now  it  has  been 
thrown  into  politics  completely,  and  apparently  it  is  not  regarded 
as  an  economic  or  social  matter  in  any  degree  by  the  majority  members 
of  this  committee. 

May  I  ask  them  now  if  it  is  not  possible  to  treat  this  as  a  labor 
measure  as  it  properly  should  be  treated  and  get  it  out  of  the  political 
field.  I  don't  think  the  cause  of  labor  has  suffered  such  a  blow  in 
years  as  it  has  received  from  the  arbitrary  actions  of  the  majority 
members  of  this  committee  in  the  course  of  this  hearing  and  in  de- 
fining the  course  of  the  hearings. 

I  am  sorry  I  have  to  say  this.  It  is  contrary  to  the  position  I  usually 
like  to  take,  but  I  feel  that  every  day  we  go  on  treating  this  as  polit- 
ical measure  we  are  harmino-  not  only  the  cause  of  organized  labor 
itself,  but  the  cause  of  the  public  as  well. 

Senator  Donnell.  INIr.  Chairman,  may  I  continue  with  the  ex- 
amination ? 

The  Chairman.  Senator  ]\Iurray  has  something. 

Senator  Murray.  I  dislike  the  implication  that  the  subcommittee 
has  been  guilty  of  any  political  trickery  or  actions  in  this  matter. 

Senator  Aiken.  I  made  no  reference  to  any  subcommittee. 
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Senator  Murray,  We  deliberately  sat  and  discussed  tliis  matter  at 
great  length,  as  to  the  length  of  witnesses,  we  studied  the  matter  with 
great  care  and  with  the  desire  to  facilitate  the  hearings  and  make  it 
possible  for  this  connnittee  to  have  full  and  complete  hearings. 

We  have  been  having  hearings  of  this  kind  now  for  the  last  ?>  or  4 
3'^ears  and  it  seems  to  me  that  we  would  have  been  able  to  have  greatly 
shortened  these  hearings  and  still  have  had  sufficient  time  before  the 
committee  to  act  on  it  without  any  danger  of  anything  being  over- 
looked. 

It  seems  to  me  it  is  unfair  for  anyone  to  say  that  the  subcommittee 
that  had  charge  of  arranging  this  program  has  not  been  acting  fairly 
and  honorably. 

Senator  Aikex.  Mr,  Chairman,  I  was  not  referring  to  any  sub- 
conmiittee  that  had  charge  of  arranging  the  witnesses  at  all,  I  was 
referring  to  the  arbitrai'y  action  of  the  committee  as  a  whole,  and  I  am 
in  favor  of  concluding  those  hearings  just  as  soon  as  we  can.  In  fact, 
I  wish  they  were  concluded  now  and  we  could  start  getting  action 
on  the  bill  so  as  to  find  out  what  we  are  going  to  do  about  it. 

What  distresses  me  is  this :  We  have  had  hearings  before,  as  the 
Senator  from  IMontana  says,  and  we  have  had  some  mean,  vicious 
campaigns  put  on  by  the  inclustrial  organizations  or  at  least  the  leaders 
of  those  organizations ;  we  have  had  some  campaigns  put  on  by  labor 
wherein  the  officials  of  the  unions  have  stretched  their  imaginations  to 
a  considerable  degree.  But  that  has  been  a  contest  between  unions  and 
industry,  between  employers  and  groups  of  employees. 

However,  what  distresses  me  nov/  is  to  see  it  apparently  become  an 
issue  between  Democrats  and  Republicans.  That  doesn't  make  for 
good  legislation  at  all,  and  I  wish  we  could  do  away  with  at  least  that 
aspect  of  the  hearings. 

Senator  Morse,  Mr,  Chairman, 

The  Chairman.  Senator  Morse. 

Senator  Morse.  I  think  the  Senator  from  Illinois  is  entitled  to  have 
an  honest  and  frank  statement  from  this  side  of  the  aisle  in  reply  to 
at  least  the  implications  of  his  statement,  which  I  know  he  did  make  in 
all  kindness  and  gentleness. 

It  is  ti'ue  the  record  shows  that  most  of  this  cross  examination  in 
this  hearing  has  been  conducted  by  the  Republican  side.  The  record 
speaks  for  itself  on  that,  I  think  it  is  also  true  that  the  reason  for 
that  fact  stems  from  the  proposition  that  the  Republicans  are  very 
fearful  of  a  good  many  of  the  implications  of  the  legislation  proposed 
by  the  Democrats, 

Wliereas,  you  gentlemen  on  the  other  side  of  the  aisle  apparently 
have  convinced  ^^-ourselves  that  the  legislation  ought  to  be  summarily 
passed — and  I  judge  that  because  of  that  conclusion  which  you  have 
apparently  reached  you  are  not  particularly  interested  in  examining 
these  witnesses,  wdiich  is  certainly  your  right. 

On  the  other  hand,  all  we  can  say  to  you  is  that  we  do  have  these 
great  concerns  about  this  legislation,  we  are  endeavoring  to  make  a 
record  here  on  which  we  can  found  the  arguments  that  we  want  to 
present  in  debate  on  the  floor  of  the  Senate.  Now  I  know  I  speak 
for  my  colleagues  on  this  side,  may  I  assure  the  Sen.ator  from  Illinois 
now,  when  I  say  there  is  no  intent  or  attempt  on  our  part  to  stall  these 
hearings. 
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I  want  to  say  that  I  am  greatly  concerned  tonight  because  I  have 
gone  over  this  list  of  witnesses.  I  am  greatly  concerned  about  the  time 
schedule  of  tliese  hearings.  My  good  friend  from  Florida  listed  only 
two  possibilities  of  action,  it  seems  to  me,  in  his  statement  and  over- 
looked what  I  think  is  a  very  important  tliird  one. 

If  we  find  that  next  week  we  cannot  get  through  these  hearings,  then 
jou  gentlemen  on  the  Democratic  side  cannot  escape  your  responsi- 
bility of  rendering  a  decision  as  to  whether  or  not  you  ought  to  extend 
the  hearings  simply  because  you  have  already  passed  a  resolution  that 
they  shall  end  on  February  10.  I  hope  we  can  finish  them  on  Febru- 
ary 10. 

But  I  point  out  to  you  gentlemen,  and  I  can  tell  you,  as  the  Senator 
from  Montana  will  assure  you,  that  it  is  a  matter  of  happenstance, 
that  you  may  end  up  here  next  week  with  a  time  schedule  such  that 
we  may  not  have  even  reached  the  leader  of  a  great  labor  organization 
in  this  country,  Mr.  Green,  or  the  representative  of  a  single  farm  or- 
ganization. I  don't  think  you  gentlemen  will  want  to  conclude  these 
hearings  without  hearing  Mr.  Green  and  the  representatives  of  the 
farm  organizations. 

Now  I  am  going  to  do  the  best  I  can  to  get  all  those  witnesses  in 
under  the  time  schedule,  exercising  the  type  of  restraint  that  my 
good  friend  from  Illinois  has  referred  to,  but  at  the  same  time  ful- 
filling what  I  consider  to  be  my  full  responsibility  and  obligation  to 
see  to  it  that  an  adequate  record  is  made  here  for  a  proper  appraisal 
of  the  administration  bill. 

Senator  Donnell.  Mr.  Chairman,  may  I  continue  the  examination  ? 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  Mr.  Teller,  the  point  has  been  very  clearly  pre- 
sented, particularly  by  my  friend,  the  Senator  from  Oregon,  that  in 
his  opinion — I  think  I  am  quoting  him  correctly — he  does  not  think 
the  President  has  this  inherent  power  unless  it  be  found  in  the  Con- 
stitution, expressly  or  implied. 

Senator  Morse.  That  is  my  position. 

Senator  Donnell.  I  want  the  record  to  show  that  fact.  I  would 
like  for  Mr.  Teller  to  give  us  his  view  along  this  line : 

There  has  been  filed  in  this  proceeding  by  the  Senator  from  Oregon 
a  most  interesting  memorandum  from  the  Library  of  Congress,  and 
in.  that  is  discussed  particularly  the  power  of  the  President  or  the 
Federal  power,  I  am  not  certain  that  I  am  technically  correct  in 
referring  to  it  as  the  power  of  the  President  exclusively,  in  two  differ- 
ent situations : 

One,  it  is  discussed  extensively  and  the  other  only  hinted  at.  In  the 
first  place,  the  power  of  the  President  with  respect  to  international 
affairs,  affairs  outside  the  United  States,  and  in  the  second  place,  ref- 
erence to  his  power  with  respect  to  domestic  or  internal  affairs. 

Now  in  connection  with  the  question  as  to  whether  it  is  necessary 
in  order  to  find  a  power  in  the  President  that  it  be  found  within  the 
Constitution,  I  think  the  Supreme  Court  of  the  United  States  has 
clearly  i-ecognized  a  very  different  rule  with  respect  to  his  power  as 
to  international  affairs  and  his  power  as  to  domestic  or  internal 
affairs,  and  the  authority  that  may  be  presented  in  support  of  his 
general  powers  with  respect  to  international  affairs  does  not  apply 
to  his  power  on  internal  affairs. 
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I  read  in  that  respect  a  very  short  statement  from  the  leading  case 
of  United  States  v.  Curtiss-W right  C orporation  (299  U.  S.,  local 
citation  315)  : 

It  will  contribute  to  the  elucidation  of  the  question  if  we  first  consider  the 
•differences  between  the  powers  of  the  Federal  (Government  in  respect  of  foreign 
or  external  affairs  and  those  in  respect  of  domestic  or  internal  affairs;  that 
there  are  differences  between  them  and  that  these  differences  are  fundamental 
may  not  be  doubted.  The  two  classes  of  power  are  different  both  in  respect  of 
their  origin  and  their  nature.  The  broad  statement  that  the  Federal  Govern- 
ment can  exercise  no  powers  except  those  s]iecifically  enumerated  in  the  Con- 
stitution and  such  implied  powers  as  are  necessary  and  proper  to  carry  into 
effect  the  enumerated  powers  is  categorically  true  only  in  respect  of  our 
internal  affairs. 

Later  I  think  it  is  pointed  out  very  clearly  in  the  decision  that  it  is 
not  necessary  in  order  to  find  a  Federal  power — and  I  think  it  wonld 
be  equally  true  with  respect  to  the  executive  branch  of  this  Govern- 
ment— it  is  not  necessary  in  connection  with  international  affairs  to 
be  able  to  point  your  finger  to  a  specific  provision  of  the  Constitution. 
But  so  far  as  I  know,  there  is  no  holding  of  the  Supreme  Court  of  the 
United  States  which  holds  that  that  is  not  true  with  respect  to  internal 
affairs,  so  that  I  want  to  ask  Mr.  Teller  whether  he  has  observed  that 
from  the  decision  or  decisions  of  the  Supreme  Court  even  though 
there  may  be  the  power  independently  of  specific  provision  of  the 
Constitution  applicable  to  foreign  affairs,  that  is  not  at  all  conclusive 
that  such  power  independent  of  the  specific  provision  of  the  Consti- 
tution exists  with  respect  to  domestic  affairs. 

Mr.  Teller.  I  agree  that  there  is  a  distinction. 

Senator  Donnell.  Mr.  Teller,  I  am  very  grateful  to  you  and  the 
committee  for  its  patience  and,  as  Senator  Morse  indicated,  I  know 
that  our  examination  on  this  side  of  the  table  has  been  actuated  by 
what  we  deem  to  be  the  necessity  and  the  great  and  grave  importance 
of  placing  into  this  record  these  facts  and  these  legal  situations  as 
applicable  to  the  various  questions  that  have  been  under  discussion. 

That  concludes  my  examination  of  Mr.  Teller,  Mr.  Chairman. 

The  Chairman.  I  thank  you,  Mr.  Teller,  for  coming.  We  appre- 
ciate it  very  much. 

(Subsequently  Mr.  Teller  addressed  the  Chairman  in  a  letter  as 
follows:) 

New  York  17,  N.  Y.,  February  9, 1949. 
Hon.  Elbert  D.  Thomas, 

United  States  Senator,  Washington,  D.  C. 

Dear  Senator  Thomas:  I  have  sufficiently  recovered  from  Saturday's  ordeal 
to  carry  forward  my  preoccupation  with  the  current  crisis  in  the  national  labor 
policy.  It  was  a  delightful  experience,  and  your  helpfulness  and  appreciative 
attitudes  were  a  constant  source  of  encouragement. 

As  a  result  of  requests  made  by  members  of  the  committee,  I  am  now  preparing 
two  documents:  (1)  A  proposed  antisecondary  boycott  bill,  together  with  a 
memorandum  supporting  the  proposed  bill;  (2)  A  memorandum  dealing  with 
the  right  of  an  unincorporated  labor  union,  in  the  absence  of  a  statute  such  as 
the  Taft-Hartley  Act,  to  adopt  rules  governing  admission  of  members,  their 
conduct  while  members,  and  their  expulsion  from  membership. 

Tomorrow  my  printer  will  send  to  you  20  copies  of  my  memorandum  on  the 
second  of  the  two  subjects  above  mentioned.  In  the  light  of  the  importance  of  the 
subject  I  have  attempted  to  do  a  somewhat  thoroughgoing  job.  If  you  need 
additional  copies  of  the  memorandum,  please  let  me  know  and  I  shall  secure 
them  as  I  have  asked  the  printer  to  keep  the  type  of  the  article  intact  for  a  week 
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or  two.     I  shall  appreciate  it  if  the  memorandum  is  made  a  part  of  the  Con- 
gressional Record  or  the  record  of  the  committee  hearings. 
All  good  wishes. 

Very  sincerely  yours, 

Ltjdwig  Texler. 

MEMORANDUM  SUBMITTED  BY  LUDWIG  TELLER  TO  THE  SENATE 
COMMITTEE  ON  LABOR  AND  PUBLIC  WELFARE,  AT  ITS  REQUEST, 
DEALING  WITH  THE  LEGAL  RIGHTS  OF  AN  UNINCORPORATED  LABOR 
UNION  (IN  THE  ABSENCE  OF  A  STATUTE  SUCH  AS  THE  TAFT- 
HARTLEY  ACT)  TO  ADOPT  RULES  GOVERNING  ADMISSION  OF 
MEMBERS,  THEIR  CONDUCT  WHILE  MEMBERS,  AND  THEIR  EXPUL- 
SION FROM  MEMBERSHIP 

Preliminary  Statement 

The  purpose  of  this  memorandum  is  to  show  that — 

First,  A  labor  union,  like  any  other  unincorporated  organization,  fraternity, 
or  club,  has  the  legal  right  at  common  law  to  adopt  rules  and  regulations  govern- 
ing admission  to  membership,  internal  government,  discipline,  and  expulsion 
of  members. 

This  right  is  extremely  broad.  Absent  violation  of  the  criminal  law  or  evidence 
that  a  specific,  recognized  tort  is  sought  to  be  effectuated,  the  labor  union's  right 
to  govern  its  affairs  has  everywhere  been  upheld  in  broad  terms  by  the  courts. 

The  theories  upon  M^hich  the  courts  predicate  their  decisions  are:  (a)  that 
an  unincorporated  private  association  has  the  right  to  decide  who  shall  join  it 
and  upon  what  terms,  how  members  shall  conduct  themselves,  and  how  long 
their  membership  shall  continue;  (&)  that  the  rules  and  regulations  of  such  an 
association  form  the  basis  of  a  contract  between  it  and  its  members,  and  between 
each  member  and  every  other  member. 

Second,  Courts  will  not  intervene  in  the  internal  affairs  of  an  unincorporated 
labor  union,  even  where  a  member's  rights  have  been  violated,  imtil  the  allegedly 
aggrieved  member  has  exhausted  his  remedies  within  the  union. 

Third,  These  common  law  rules  are  substantially  effective  today  (apart  from 
the  Taft-Hartley  Act)  despite  the  fact  that,  under  the  closed  shop  or  other 
arrangements  for  compulsory  union  membership,  the  operation  of  these  rules  may 
deprive  a  workingman  of  the  means  of  earning  a  livelihood. 

The  rule  has  at  times  been  established,  to  be  sure,  that  a  union's  status  as  an 
"exclusive"  bargaining  agent  under  the  Wagner  Act  carries  with  it  a  responsi- 
bility on  the  union's  part  to  represent  all  of  the  employees  in  the  bargaining  unit 
without  discrimination.  The  NLRB  has  also  held  in  several  decisions  that 
a  union  may  not  secure  the  discharge  of  an  employee  under  a  compulsory  union- 
membership  clause  for  advocating  tlie  choice  of  a  new  bargaining  representative 
upon  expiration  of  the  current  collective  agreement.  It  has  also  been  held  in 
some  cases  that  a  closed  union  may  not  legally  strike  for  a  closed  shop.  But 
these  rules  are  peripheral  to  the  main  thesis,  and  do  not  substantially  impair 
the  conunon  law  generalities  above  stated,  nor  do  they  .substantially  interfere 
with  the  broad  and  relatively  unrestricted  powers  possessed  by  labor  unions 
in  the  absence  of  statute. 

Based  on  the  fact  that  these  rules  exist  under  our  law,  and  on  the  contention 
that  unions  have  been  found  to  abuse  their  powers  under  these  rules,  an  effort 
will  be  made  in  the  "Concluding  Remarks"  portion  of  this  Memorandum  to 
indicate  how  the  existing  problem  should  be  approached  through  legislation. 
Particular  reference  will  be  made  to  the  suggestion  that  the  closed  shop  be 
validated  where  it  is  practiced  by  an  "open  union."  This  suggestion,  it  will  be 
urged,  does  not  effectively  deal  with  the  issues  involved  in  the  closed  shop 
question. 

Virtually  all  American  labor  unions  are  unincorporated,  particularly  those 
affiliated  with  the  AFL  or  the  CIO.  Incorporation  of  national  trade-unions 
was  at  one  time  joermitted  by  the  federal  government.  24  Stat.  86  (1886). 
But  unions  refused  to  incorporate  under  it,  and  in  1932  the  law  was  repealed. 
Union  leaders  have  objected  to  compulsory  incorporation  because  of  fear  of  con- 
sequential regulation,  and  in  1944  successfully  fought  the  constitutionality  of  the 
Colorado   compulsory   arbitration    law   of   1943.     See  American  Federation   of 
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Lahor  v.  ReUly,  155  Pac.  (2d)  145.  Indeod,  the  current  pressing  problems  arising 
out  of  union  abuses  as  regard  nonadmission,  discipline  and  expulsion  of  members 
derive  from  the  fact  that  tliey  are  effectuated  through  the  medium  of  the  legally 
unregulated  voluntary  (unincorporated)  association. 

Poi^T  One 

A  lahor  oryanization,  like  any  other  unincorporated  organization,  fraternity  or 
cluh,  has  the  right  at  common  law  to  adopt  rules  amd  regulations  governing 
admission  to  membership,  internal  government,  discipline  and  expulsion  of 
members. 

The  first  systematic  treatise  on  the  law  relating  to  labor  unions  in  this  country 
was  written  by  W.  A.  Martin  in  1910.  It  is  entitled  A  Treatise  on  the  Law  of 
Labor  Unions.  In  Chapter  23,  dealing  with  the  internal  administration  of  labor 
unions,  at  Sec.  279,  Martin  states: 

"Labor  unions  like  other  voluntary  associations  have  the  power  to  adopt  con- 
stitutions, rules  and  by-laws.  The  right  of  labor  unions  to  make  by-laws  and 
rules  for  the  admission  of  members  is  unquestionable.  They  may  for  their  own 
interests  make  reasonable  regulations  as  to  how  and  whom  they  will  instruct  in 
the  skill  of  their  trade,  and  they  cannot  be  compelled  to  teach  others  against 
their  will." 

At  Sec.  2S0  Martin  states  as  follows : 

"Subject  to  limitations  to  be  considered  in  a  subsequent  section,  labor  unions 
have  the  undoubted  right  to  make  rules  and  by-laws  for  the  government  of  their 
members,  and  for  the  regulation  of  their  conduct  towards  each  other  in  matters, 
affecting  the  general  interests  of  the  l)ody,  and  to  enfiu-ce  observance  of  such 
rules  and  by-laws  may  make  disobedience  thereof  punishable  by  fine,  suspension  or 
expulsion  according  to  the  gravity  of  the  offense." 

The  "subsequent  section"  referred  to  by  Martin  in  the  above  quotation  is 
stated  in  a  footnote  to  Sec.  291,  which  reads  as  follows : 

"To  possess  validity  and  binding  force,  by-laws  must  be  adopted  in  accordance 
with  the  provisions  of  the  constitution.  For  instance  a  by-law  not  adopted 
at  a  regular  meeting  nor  proposed  in  writing  one  month  before  adoption  as 
required  by  the  constitution  of  the  union  is  invalid." 

At  Sec.  287,  Martin  notes  the  contractual  effect  of  the  union's  constitution,  rule.g 
and  by-laws,  as  follows  : 

"The  constitution,  rules  and  by  laws  of  a  union  constitute  the  contract  between 
the  members  thereof,  and  are  binding  on  them  and  on  the  union,  provided 
they  are  not  in  contravention  of  the  law  and  against  public  policy.  One  who 
becomes  a  member  of  a  union  must  be  considered  as  having  declared  his  submis- 
sion to  the  constitution  rules  and  by-laws." 

Numerous  cases  are  cited  from  various  jurisdictions  in  support  of  the  foregoing 
propositions. 

The  following  decisions  support  the  law  as  stated  above : 
Grand  Grove,  etc  v.  Garibaldi  Grove,  130  Cal.  116  ; 
Polin  V.  Kaplan,  257  N.  Y.  277,  177  N.  E.  833  ; 
Harris  v.  Geler,  112  N.  J.  Eq.  99 ; 

Cameron  v.  Internaitonal  Alliance,  etc.,  118  N.  J.  Eq.  11,  176  Atl.  692; 
DeMllle  v.  American  Federation  of  Radio  Artists,  187  Pac.  (2d)  769  (Cali- 
fornia ) . 

Cakes'  book  Organized  Labor  and  Industrial  ConfUcts,  published  in  1927,  is 
the  next  thoroughgoing  labor  law  treatise  in  this  country.  Cakes  reinforces 
the  above  quoted  statements  by  Martin.  Thus,  at  Sec.  9  Cakes  gives  recog- 
nition to  the  contractual  character  of  the  union's  constitution,  rules  and  by-laws 
in  the  following  statement : 

"The  constitution,  rules,  and  by-laws  of  an  unincorporated  union,  so  far  as 
they  purport  to  give  rights  of  a  civil  nature,  constitute  a  contract  between  the 
members  themselves  and  between  the  association  and  the  individual  members, 
which  defines  their  rights  and  obligations." 

The  binding  effect  of  the  union's  constitution,  by-laws  and  rules  upon  the 
members  of  the  union  is  stated  at  Sec.  10  as  follows  : 

"The  constitution  and  by-laws  of  a  voluntary  association  are  binding  upon 
the  society  until  it  changes  them  in  legal  form.  They  are  likewise  binding  upon 
the  members,  who  are  chargeable  with  knowledge  of  the  laws  and  rules  of  the 
organization,  and  who,  by  becoming  members,  are  to  be  deemed  to  have  engaged 
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to  be  bound  by  them,  except  where  they  involve  a  surrender  of  a  personal  or 
constitutional  right,  or  contravene  public  law  or  public  policy." 

Further  on,  in  the  same  Section,  Oakes  states  as  follows :  "It  has  been  held  in 
one  case  that  a  member  is  bound  by  the  provisions  of  the  constitution,  even 
though  they  are  not  reasonable,  so  long  as  they  are  not  illegal  or  contrary  to 
public  policv."  citing  for  this  proposition  the  case  of  Cnnniff  v.  Jnmour,  31  Misc. 
729,  65  N.  Y.  Supp.  317  (1900). 

Speaking  about  the  union's  right  to  levy  fines  on  members,  Oakes  says  as 
follows  (Sec.  1.5)  : 

"A  labor  union  may  enforce  obedience  to  its  by-laws  and  regulations  by  fines 
or  other  suitable  penalties,  though  the  right  to  Impose  a  fine  is  not  an  absolute 
one.  Hence,  a  by-law  providing  for  a  fine  upon  the  members  of  the  union  for 
disobedience  to  its  lawful  orders  is  not  unlawful,  though  it  may  involve  coercion 
of  its  members,  each  member  having  agreed  to  this  species  of  coercion  in  the 
belief  that  the  common  interest  of  all  will  best  be  served  by  the  united  action 
of  many." 

In  Teller,  The  Law  Governing  Lal)or  Di-^puts  and  Collective  Bargaining,  pub- 
lished in  1940.  the  underlying  rationale  of  these  board  rights  granted  to  unin- 
corporated labor  imions  is  explained  in  Volume  I.  Sec.  100.  as  follows : 

"Underl.ving  the  entire  law  governing  the  internal  affairs  of  trade  unions  is 
the  conception  that  if  the  union  be  a  corporation  it  must  be  treated  like  any 
other  corporation,  while  if  it  is  an  unincorporated  association  it  must  likewise- 
be  treated  like  any  other  xmincorporated  club  or  association,  such  as  a  church; 
or  social  organization.  Labor  unions  are  thus  permitted  to  exclude  competent 
workingmen  from  their  ranks  because  other  associations  have  the  like  right. 
There  is  as  yet  no  body  of  law  governing  trade  unions  different  from  that  gov- 
erning any  other  organizations  or  associations ;  there  are  simply  cases  apply- 
ing the  general  rules  governing  such  organizations  or  associations  to  trade 
unions." 

The  board  right  of  a  labor  union  to  discipline  its  members  is  described  in  the- 
same  section  as  follows  : 

"The  right  of  a  labor  union  to  discipline  its  membei's  is  unquestioned,  pro- 
vided only  (1)  that  the  constitution  and  by-laws  of  the  association  are  followed; 
(2)  that  the  discipline  is  undertaken  and  executed  in  good  faitli,  and  (3)  that 
the  disciplined  member  is  afforded  an  opportunity  to  be  lieard,  and  otherwise 
accorded  the  benefit  of  procedure  commonly  included  in  the  notion  of  due  process." 

Further  detailing  of  the  foregoing  rules  may  be  found  in  Chafce,  The  Internal 
Affairs  of  Associations  Not  for  Profit  (19.30),  43  Harv.  L.  Rev.  993,  1023. 

In  a  few  cases  the  courts  have  held  that  a  labor  union  may  not  discipline  its 
members  where  tlie  discipline  is  opposed  to  considerations  of  "natural  justice." 
But  the  authorities  seem  to  be  in  accord  (See  Chafee,  supra)  that  no  general 
clue  can  be  given  to  tlie  meaning  of  the  words  "natural  justice."  It  lias  been 
held,  in  applying  the  requirement  of  "natural  justice"  that  a  member  cannot  be 
expelled  because  he  exercises  his  right  to  sue  the  union.  Swectnian  v.  Barrows, 
26.3  Mass.  .349  (1928).  It  has  also  been  held  that  one  who  signed  a  petition  to 
the  state  legislature  was  held  to  have  been  improperly  expelled  (because  of  lack 
of  "natural  justice"),  althougli  the  union  by-law  provided  that  members  should 
not  use  their  influence  a.irainst  the  legislative  representation  of  the  union.  Spayd 
V.  Ringing  Rock  Lodge,  270  Pa.  267  (1921). 

The  paucity  of  cases  on  the  subject  of  "natural  justice"  would  seem  to  point  up 
rather  than  detract  from  the  generality  at  conunon  law  that  unions  have  broad 
and  relatively  unrestricted  powers  over  the  admission  of  members,  internal 
regulations  of  their  affairs  and  the  discipline  and  expulsion  of  members. 

Labor  unions  have  been  aware  (and  have  taken  advantage)  of  the  unrestricted' 
rights  which  they  have  under  the  common  lav,-  to  exclude  persons  from  member- 
ship and  to  determine  the  conditions  under  which  membership  may  be  held.  This 
is  made  evident  by  the  findings  of  the  Committee  on  Trade  Union  Democracy. 
This  Committee  was  formed  in  1941  by  the  American  Civil  Liberties  Union  in 
response  to  complaints  in  many  quarters  against  undemocratic  procedures  by 
labor  unions.  The  written  report  of  the  Committee,  issued  by  the  American  Civil 
Liberties  Union  in  November,  194.3,  was  based  in  part  upon  general  investigation 
and  in  part  upon  hearings  conducted  by  the  Committee.  References  to  the  report 
are  made  below. 

The  Committee  found  that  a  great  number  of  unions  place  restrictions  upon- 
admission  to  their  ranks  which  interfei*e  with  civil  liberties.  Sometimes  these 
restrictions  are  openly  avowed,  as  where  they  are  set  forth  in  union  constitutions.. 
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At  other  times  the  restrictions  are  tacitly  understood,  but  eciually  effective. 
Fifteen  unions,  for  example,  exclude  Ne.irroes  "by  explicit  constitutional  pro- 
vision or  by  ritual"  (p.  14).  It  was  pointed  out  that  unions  guilty  of  race  dis- 
crimination are  generally  craft  organizations  concerned  less  with  improving  the 
employment  standards  of  the  great  ninnher  of  employees  and  more  with  securing 
advaiitiiges  for  a  limited  number  of  people.  Three  unions  require  citizenship 
as  a  condition  of  niembershii).  while  twenty-four  require  first  papers,  and  other 
unions  charge  aliens  prohibitive  initiation  fees.  A  number  of  unions  exclude 
employees  on  account  of  their  political  beliefs,  the  United  Mine  Workers  going 
so  far  as  tf>  exclude  from  its  ranks  any  person  who  is  a  member  of  the  Chamber 
of  Couunerce. 

The  Committee  concluded  that  "admittance  to  union  membership  is  a  civil 
liberties  problem  where  earning  a  living  depends  on  union  membership,  and 
where  union  organization  is,  to  a  large  extent,  under  government  protection  and 
encouragement.  Under  these  circumstances,  union  policies  and  practices  re- 
stricting membership  are  a  deprivation  of  civil  liberties  execept  as  they  are 
designed  to  preserve  the  basic  structure  and  existence  of  the  union"  (pp.  16-17). 

Discrimination  results  in  the  partial  closing  of  a  union  to  outsiders.  But  there 
are  some  unions  which  are  substantially  and  even  entirely  closed  to  outsiders — 
the  so-called  "closed  union."  The  seriousness  of  the  problem  of  closed  unions 
may  be  indicated  by  the  large  fields  of  industry  in  which  closed  unions  operate : 
the  building  trades,  motion  pictures  and  theaters,  some  service  trades  like  the 
buiding  services,  distributive  trades  like  food  delivery,  printing  and  a  number  of 
small  scale  industries.  In  times  of  declinging  demand  for  labor,  the  closed  union 
spreads  to  other  larger  fields,  like  the  garment  trades,  mining  and  railways.  In 
newly  organized  industiies,  the  closed  union  is  less  often  encountered.  Emphasis 
by  unions  in  such  industries  is  upon  increase  in  meml)ership,  dues,  and  strength. 

But  a  number  of  favtcn-s  have  favored  the  gi-owth  in  the  number  of  closed 
unions.  Among  these  are  depression,  technology,  violent  fluctuation  in  the  de- 
mand for  labor  from  day  to  day  ;  a  large  factor  is  in  the  effort  to  enrich  the  income 
of  the  existing  members. 

The  Committee  concluded  : 

"A  final  major  reason  for  the  closed  union  is  the  desire  of  certain  labor  leaders 
to  exploit  a  monopoly  situation  to  their  own  financial  and  social  benefit.  Some- 
times racketeers  'muscle'  into  control  from  the  outside.  More  often,  local  labor 
bo.ssism  is  at  the  root.  Local  3  of  the  Electrical  Workers  in  New  York  was  in 
this  category  for  many  years,  as  well  as  certain  motion-picture  opei'ators'  locals 
in  several  metropolitan  areas"  (p.  21). 

Unions  were  found  to  have  been  closed  not  only  by  outright  refusal  to  accept 
applications  for  membership,  but  also  l)y  high  initiation  fees,  and  by  the  permit 
system,  whereby  workers  are  required  to  pay  the  equivalent  of  dues  but  are  de- 
prived of  the  benefits  of  union  membership.  Since  the  right  to  vrork  is  impaired 
by  unions  which  close  their  ranks  to  outsiders,  where  closed  shop  agreements  are 
in  effect,  the  Committee  recognized  that  the  closed  union  poses  a  civil  liberties 
issue. 

Regarding  freedom  of  speech,  the  Committee  observed : 

"Union  constitutions  rarely  contain  affirmative  provisions  safee-uarding  the 
right  to  free  speech.  Usually  the  constitutions  specify  the  conditions  under 
which  criticism  and  opposition  will  not  be  tolerated.  Often  they  also  contain  a 
vaguely  worded  clause  which  ofEicals  can  apply  to  a  wide  variety  of  opposition 
activities.  Frequently  members  are  not  sure  just  how  far  they  can  go  in  criticiz- 
ing their  leaders"  (pp.  28-29). 

We  shall  have  more  to  say  at  a  later  point  in  this  memorandum  about  the  prob- 
lems of  the  closed  union,  tlie  closed  shop,  and  the  recommendations  of  the  Amer- 
ican Civil  Liberties  Union.  The  purpose  here  is  to  indicate  that  the  broad  legal 
privileges  accorded  to  unincorporated  labor  unions  have  led  to  abuses,  and  have 
given  rise  to  pi'oblems  touching  upon  civil  liberties. 

In  the  recent  case  of  DeMille  v.  American  Federation  of  Radio  Artists  (Cal. 
Supreme  Ct.),  187  Pac.  (2d)  769  (1947),  the  court  had  occasion  to  apply  the 
I'ule  under  which  labor  unions  possess  wide  powers  over  their  members  as  regards 
discipline  and  expidsion  from  membership.  The  plaintiff  in  that  case,  Cecil  B. 
DeMille,  refused  to  pay  a  $1  assessment  levied  against  him  by  the  defendant 
American  Federation  of  Radio  Artists,  because  the  purpose  of  the  assessment 
was  to  raise  a  fund  to  combat  a  proposed  antiunion  shop  law  in  California^ 
whereas  the  plaintiff  was  himself  opposed  to  compulsory  union  membership. 

For  his  failure  to  pay  the  assessment,  DeMille  was  expelled  from  the  union  and 
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because  the  union  had  agreements  with  radio  employers  wliich  provided  for  com- 
pulsory union  memliership,  he  was  deprived  of  lucrative  employment  in  radio 
broadcasting.  He  brought  suit  against  the  union  to  restrain  tlie  expulsion.  The 
Supreme  Court  of  California  held  he  had  no  case  l)ecause,  said  the  court,  it  had 
DO  right  to  intervene  in  a  case  where  a  union  expels  a  member  for  violation  of  a 
union  rule.     Said  the  court : 

"Tlie  articles  of  agreement,  constitution,  and  bylaws  of  the  American  Federa- 
tion of  Radio  Artists  both  national  and  local,  constitute  a  contract  with  the  mem- 
bers and  are  binding  on  the  plaintiff  *  *  *.  As  that  contract  may  prescribe 
the  terms  upon  which  membership  in  a  union  may  be  given,  so  may  it  detine  the 
conditions  which  will  entail  its  loss." 

Point  Two 

Courts  will  not  intervene  in  the  internal  affairs  of  an  unincorporated  labor  union, 
even  where  a  member's  rights  have  been  violated,  until  the  allegedly  aggrieved 
member  has  exhausted  his  remedies  within  the  union 

It  is  well  settled  that  a  member  of  an  unincorporated  labor  union  may  not  sue  to 
restrain  disciplinary  action  taken  by  the  union  against  him  until  he  has  exhausted 
his  remedies  with  the  Association.  See  Baltimore  Lodge  v.  Grand  Lodge,  134  ]\Id. 
355,  106  Atl.  692 ;  Dolan  v.  Court  of  Good  Samaritan,  128  Mass.  437 ;  Burger  v.  Mc- 
Carthy, 84  W.  Va.  697, 100  S.  E.  492  ;  Knuth  v.  Lepp,  180  Wis.  529,  193  N.  W.  519. 

It  has  even  been  held  that  a  member  may  bind  himself  to  accept  as  conclusive 
any  and  all  determinations  of  the  association  and  not  to  appeal  to  the  courts. 
Harris  v.  Detroit  Typographical  Union,  144  Mich.  422,  108  N.  W.  362. 

In  some  cases,  however,  a  distinction  is  made  betwen  an  action  for  damages  for 
wrongful  expulsion  and  an  action  to  restrain  expulsion.  An  action  for  damages, 
it  is  said,  may  be  brought  before  exhausting  internal  remedies  upon  the  ground 
that  even  a  reversal  by  the  appellate  tribunal  within  the  association  will  not  se- 
cure to  the  expelled  member  the  damages  to  which  he  is  entitled  by  reason  of  the 
wrongful  expulsion.  St.  Louis  Southuestern  R.  Co.  v.  Thompson,  102  Tex.  89,  111 
S.  W.  144 ;  Grand  International  Brotherhood  v.  Green,  210  Ala.  496,  98  So.  569.  A 
wrongfully  expelled  member  may  not,  however,  recover  expenses  of  legal  services 
incurred  to  procure  reinstatement.    Polin  v.  Kaplan,  257  N.  Y.  277,  177  N.  E.  833. 

In  Corjius  Juris  (Vol.  5,  at  p.  1359)  the  rule  requiring  the  exhausting  of  inter- 
nal remedies  before  recourse  may  be  had  to  the  courts  is  stated  as  follows  : 

"Before  applying  to  a  court  of  equity  for  reinstatement,  a  disfranchised  member 
must  as  a  rule  exhaust  all  remedies  available  to  him  under  the  laws  of  the 
association." 

It  has  been  held  that  a  delay  of  one  year  in  the  meeting  time  of  an  appellate 
body  within  the  association  is  insufficient  to  excuse  recourse  to  such  body  before 
resort  is  had  to  the  courts.    Snay  v.  Lovely,  176  N.  E.  791  (Mass.,  1931). 

The  difficulty  in  securing  judicial  intervention  at  all  events  is  enhanced  by  the 
view  (uniformly  taken  by  the  courts)  that  it  is  for  the  association  and  not  for  the 
court  to  interpret  and  apply  its  rules  to  specific  cases.  Unless  the  interpretation 
is  opposed  to  common  sense,  it  will  be  upheld  despite  the  fact  that  the  court's  Inter- 
pretation would  be  to  the  contrary.  See  Burger  v.  McCarthy,  84  W.  Va.  697,  100 
S.  E.  492. 

When  expulsion  from  membership  is  based  on  charges  of  misconduct,  a  hearing 
is  held  to  be  necessary  before  expulsion  may  become  necessary.  But  automatic 
suspension  or  expulsion  (without  hearing)  is  proper  when  it  follows  from  non- 
payment of  a  tax  or  assessment.  See  DeMille  v.  American  Federation  of  Radio 
Artists,  187  Pae.  (2d)  769  (Cal.,  1947).  This  further  emphasizes  the  unrealism 
of  the  rule  of  delayed  judicial  intervention. 

Point  Three 

These  common  law  rules  are  substantially  effective  today  {apart  from  the  Taft- 
Hartley  Act)  despite  the  fact  that,  under  the  closed  shop  or  other  arrangements 
for  compulsory  union  membership,  the  operation  of  these  rules  m.a,y  deprive  a 
workingman  of  the  means  of  earning  a  livelihood 

Several  recent  decisions  of  the  NLRB  and  of  the  courts  have  established  the  rule 
that  a  union  which  secures  bargaining  rights  under  the  Wagner  Act  as  the  "exclu- 
sive" bargaining  representative  of  employees  must  represent  all  of  the  employees 
within  the  bargaining  unit  impartially  and  without  discrimination.  See  Steele  v. 
Louisville  &  Nashvlle  R.  Co.,  323  U.  S.  192. 
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It  lias  also  been  held  that  a  union  designated  under  the  Wagner  Act  may 
not  use  a  closed-shop  agreement  with  an  employer  as  a  means  of  discriminating 
against  some  ot  the  employees  in  the  designated  unit.  See  WdUdce  Corp.  v. 
N.  L.  R.  B.,  32o  U.  S.  248.  The  court  reasoned  that  the  union,  by  its  selection 
as  bargaining  representative  under  that  Act,  became  the  agent  of  all  the  em- 
ployees "charged  with  the  I'esponsibility  of  representing  their  interests  fairly 
and  Impartially." 

Based  partially  upon  the  foregoing  rationale,  and  at  times  solely  upon  the 
ground  that  a  union  which  seeks  no  compel  membership  within  its  ranks  may 
not  at  the  same  time  seek  to  exclude  eligible  workers  from  membership,  it  has 
been  lield  in  some  cases  that  a  union  may  not  strike  for  a  closed  shop  where  it 
has  closed  its  books  to  outsiders.  See  James  v.  Marinship  Corp.,  155  P.  (2d) 
329  (Oalif.  Supreme  Court,  1944)  ;  Annotation:  Closed  Shops  and  Closed  Unions 
(1944),1(30A.  L.  R.  918. 

The  Wagner  Act  guarantees  to  workingmen  a  free  choice  in  the  selection 
of  bargaining  representatives,  yet  permits  the  making  of  a  collective  agree- 
ment providing  for  compulsory  union  membership.  The  N.  L.  R.  B.  has  sought 
to  reconcile  these  conflicting  policies  by  holding  that  an  employee  may  not  be 
discharged  under  such  an  agreement  where  he  is  expelled  from  the  union  for 
advocating  a  change  in  union  representation  when  the  current  agi'eement  ex- 
pires.   See,  for  example,  Matter  of  Portland  Luinher  Mills,  64  NLRB  159. 

The  foregoing  rules  do  not,  however,  work  any  substantial  encroachment  upon 
the  large  body  of  rules  and  principles  (set  forth  above)  which  grant  a  broad 
and  virtually  unlimited  charter  to  unions  under  which  they  are  given  rights  to 
fine,  discipline  and  expel  members.  The  union's  right  to  charge  excessive  initia- 
tion fees  is  not  reached  by  these  peripheral  doctrines.  The  imion's  right  to 
subject  members  to  rules,  regulations,  assessments,  fines  and  all  sort  of  disciplin- 
ary actions,  or  to  retaliate  against  a  member  for  his  exercise  of  civil  rights — 
all  these  remain  in  effect  today. 

The  suggestion  is  often  made  that  the  closed  shop  could  best  be  dealt  with  by 
commanding  that  the  union  which  seeks  it  should  not  be  a  closed  union.  If  the 
union  is  open,  however,  the  point  is  made  that  it  should  be  permitted  to  enter 
into  a  closed-shop  agreement. 

It  is  respectfully  submitted  that  the  various  problems  involved  in  the  closed- 
shop  issue  are  not  solved  to  any  substantial  extent  by  permitting  the  closed 
shop  to  an  open  union.  For  although  the  union  may  be  open,  the  right  to  become 
a  member  may  liave  dubious  value.  For  example,  the  union  may  place  the 
new  member  at  the  end  of  a  long  .seniority  list.  Again,  the  new  member  may 
be  placed  in  a  class  of  membership  depriving  him  of  certain  important  rights — 
to  speak  freely,  to  elect  union  officers  or  to  advocate  policies  which  he  deems 
to  be  beneficial  to  his  own  interests,  but  which  the  "powers  that  be"  believe  to 
be  inimical  to  their  ovv'u  interests.  Yet  again,  the  newly  enrolled  member  may 
be  required  to  pay  union  dues  though  he  is  unemployed,  and  he  may  be  expelled 
from  membership  for  failure  to  pay  such  dues.  No  one  gets  a  job  simply  be- 
cause, in  the  exercise  of  a  legal  right,  he  secures  union  membership.  The  legal 
right  in  these  circumstances  is  little  more  than  an  artificial  accretion  which 
may  satisfy  some,  but  which  constitutes  no  solution  of  the  underlying  problem. 

The  underlying  problem  is  how  to  reconcile  a  union's  desire  for  security 
(expressed  through  the  medium  of  compulsory  union  membership)  with  en- 
couragement of  the  kind  of  initiative  which  brings  newcomers  into  the  economic 
life.  Validation  of  the  nnion  shop  as  distinguished  from  the  closed  shop  would 
afford  recognition  of  the  legitimate  claim  liy  labor  unions  that  all  who  secure 
the  benefit  of  union  organization  should  contribute  to  its  support.  When,  how- 
ever, a  union  seeks  a  closed  shop  it  seeks  much  more  than  recognition  of  its 
legitimate  interests.  Having  regard  for  the  manifold  restrictive  practices  adopted 
under  the  closed  shop  and  its  debilitating  influence  upon  industry,  as  evidenced 
in  the  printing  and  publishing  trades,  and  with  due  regard  for  the  interest  in 
keeping  the  channels  of  employment  opportunities  open,  it  would  seem  that 
the  closed  shop  should  not  be  countenanced. 

CoNci^UDiNG  Remarks 

In  its  Report  on  Trade  Union  Democracy,  the  American  Civil  Liberties  Union 
stated  (p.  7)  : 

"The  increasing  responsibilities  placed  on  trade  unions  by  governmental 
protection  of  their  democratic  rights  demand  that  they  in  turn  accept  the  re- 
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sponsibility  for  the  democratic  conduct  of  their  own  affairs.  An  autocratic  union, 
run  without  the  full  participation  of  its  membership,  cannot  morally  claim  demo- 
cratic rights  in  dealing  with  employers  through  the  intervention  of  public 
agencies." 

The  Committee  also  recognized  that  disciplinary  action  by  labor  unions  may 
affect  the  right  to  work,  and  hence  raises  a  civil-liberties  problem  where  exercised 
for  illegitimate  purposes.  An  examination  of  the  disciplinai-y  practices  and  pro- 
cedures of  labor  unions  was  made,  and  the  observation  offered  that  defects  do 
exist.  A  distinction  was  drawn  between  the  union's  legitimate  interest  in  pre- 
serving its  strength,  and  its  misuse  of  power  to  affect  the  civil  liberties  of 
indiviuals.  Hence,  the  Committee  said  (pp.  28-29),  "members  should  not  be 
penalized  or  expelled  for  activities  involving  their  basic  democratic  rights.  These 
include:  (1)  the  right  to  criticize  union  officers;  (2)  the  right  to  inform  fellow 
members  of  their  opposition;  (3)  the  right  to  organize  groups  within  the  union 
to  oppose  the  administration  ;  (4)  the  right — where  information  channels  within 
the  union  are  closed — of  voicing  protests  outside  the  union." 

The  problem,  then,  seems  clear.  It  is  also  clear  that  some  kind  of  legislation 
13  necessary  to  deal  with  it.  The  American  Civil  Liberties  Union  recommended 
legislation:  (1)  punishing  discriminatory  exclusion  from  membership;  (2)  re- 
quiring hearing  by  an  administrative  agency  on  suspensions  or  expulsions,  with 
review  by  an  appellate  court ;  (3)  requiring  similar  hearing  and  appeal  in  regard 
to  the  application  of  democratic  rights  under  union  constitutions  (p.  16). 

This  would  require  extensive  legislative  intrusion  into  the  internal  affairs  of 
labor  vinions.  The  Taft-Hartley  Act,  by  contrast,  takes  a  different  tack.  Recog- 
nizing the  unwisdom,  and  perhaps  also  the  unworkability  of  an  elaborate  set 
of  legislative  rules  circumscribing  the  internal  affairs  of  labor  unions,  the  Taft- 
Hartley  Act  allows  lalmr  unions  to  continue  to  operate  under  common-law  rights, 
but  deprives  them  of  the  right  to  secure  the  discharge  of  an  employee  from  his 
employment  where  he  is  expelled  from  the  union  for  a  reason  unconnected  with  the 
nonpayment  of  reasonable  initiation  fees  and  periodic  dues.  Section  249  ignores 
the  approach  both  of  the  Taft-Hartley  Act  and  of  the  Amei'iean  Civil  Liberties 
Union.  Indeed,  Section  249  completely  ignores  the  problem.  For  this  reason 
it  is  wise  to  bear  in  mind  the  common-law  rules  on  the  subject,  and  to  consider 
these  rules  against  the  background  of  the  problems  raised  by  union  abuse  of  their 
powers  granted  to  them  under  such  rules. 

These  are  the  raw  materials  which  point  up  the  need  for  corrective  legislation. 
A  labor  union,  though  unincorporated,  is  not  a  private  fraternity  or  club.  It  is 
a  quasi-public  institution  which,  through  the  medium  of  agreements  providing 
for  compulsory  union  membership  and  by  other  means,  may  substantially  affect 
the  worker's  livelihood.  The  common  law  does  not,  whereas  the  Taft-Hartley 
Act  (and  the  American  Civil  Liberties  Union)  does,  recognize  this  essential 
distinction. 

Respectfully  submitted. 

LuDwiG  Texler, 
295  Madison  Avenue. 

Neiv  York  17,  N.  7. 

MEMORANDUM  SUBMITTED  BY  LUDWIG  TELLER  TO  THE  SENATE  COM- 
MITTEE ON  LABOR  AND  PUBLIC  WELFARE.  AT  ITS  REQUEST,  PRO- 
POSING A  LAW  REGARDING  SECONDARY  BOYCOTTS 

Preliminary  Statement 

The  secondary  boycott  poses  two  main  problems:  (1)  in  what  circumstances 
.should  secondary  boycotts  be  outlawed?  (2)  What  kinds  of  interference  with 
business  should  be  interdicted  when  carried  on  in  unlawful  circumstances?  This 
second  problem  includes  the  question  whether  not  only  strikes  (or  inducements 
to  strike)  but  also  interference  with  business  patronage  or  good  will  should  be 
outlawed. 

The  purpose  of  this  memorandum  is  to  show  that — 

First,  the  Taft-Hartley  Act  goes  too  far,  whereas  S.  249  (the  Thomas  bill)  does 
not  go  far  enough,  in  outlawing  the  circumstances  in  which  a  secondary  boycott 
may  be  carried  on.  A  fairly  drawn  provision  dealing  with  secondary  boycotts 
should  (1)  recognize  labor's  contention  that  an  employer  who  does  business  with 
another  employer  knowing  that  he  is  involved  in  a  labor  dispute  with  a  union 
thereby  becomes  a  co-combatant  of  the  union;  (2)  protect  an  employer  who  did 
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business  with  another  employer  involved  in  a  labor  dispute,  where  such  business 
was  done  in  good  faith  without  knowledge  of  the  dispute. 

Stated  otherwise,  a  secondary  boycott  should  not  be  permitted  unless  the 
secondary  employer  is  shown  to  be  a  party  to  the  primary  labor  dispute  by  having 
done  business  with  the  primary  employer  with  knowledge  of  his  dispute. 

The  term  "doing  business"  is  meant  in  general  to  include  the  sale  or  purchase 
of  goods,  or  the  furnishing  or  securing  of  services. 

Second,  the  definition  of  "secondary  boycott"  both  in  the  Taft-Hartley  Act  and 
in  S.  249,  being  limited  to  strikes  or  inducements  to  strike  and  therefore  failing 
to  extend  to  picketing  and  boycotting  except  where  its  purpose  is  to  bring  about 
a  strike  or  work  stoppage,  does  not  sufficiently  encompass  the  types  of  secondary 
activity  which  should  properly  be  censured. 

Proposed  Amendments  to  S.  249 

Based  upon  the  foregoing  it  is  suggested  that  S.  249  be  amended  in  the  following 
respects : 

1.  Section  2  (11)  should  be  altered  to  read  as  follows  : 

"The  term  'secondary  boycott'  means — (a)  a  strike  or  a  concerted  refusal 
in  the  course  of  employment  by  employees  of  one  employer  to  produce,  manu- 
facture, transport,  distribute,  or  otherwise  work  on  or  in  connection  with 
articles,  materials,  goods,  commodities,  or  services  because  they  were  or  are 
to  be  manufactured,  produced,  distributed,  or  supplied  by  or  to  another 
employer;  (b)  any  other  interference  with  the  business  of  one  employer  or 
other  person  because  he  purchased  or  sold  articles,  materials,  goods,  or  com- 
modities, or  furnished  or  secured  services  which  had  been  or  were  to  be 
manufactured,  produced,  distributed,  or  supplied  by  or  to  another  employer." 

2.  Section  8  (b)  dealing  with  union  unfair  labor  practices  should  be  altered 
by  adding  a  new  subdivision  "(3)",  providing  as  follows  : 

"To  engage  or  attempt  to  engage  in,  or  to  induce  or  encourage  any  person 
to  engage  in,  a  secondary  boycott  in  the  circumstances  or  for  the  objectives 
set  forth  in  subdivisions   (1)   and  (2),  or  where  articles,  materials,  goods, 
commodities,  or  services  were  purchased  or  secured  by,  or  sold  or  supplied  to, 
one  employer  or  other  person  in  good  faith  in  the  ordinary  course  of  busi- 
ness and  without  knowledge  that  the  same  was,  or  was  intended  to  be, 
manufactured,  produced,  distributed,  or  supplied  by  another  employer  then 
involved  in  a  labor  dispute." 
As  explained  hereafter,  it  may  possibly  be  contended  that  the  foregoing  pro- 
vision is  unduly  restrictive  in  that  it  does  not  include  all  the  situations  in  which 
secondary  boycotts  are  unfair.    It  is  therefore  suggested  in  the  alternative  that 
the  proposed  new  section  8  (b)  subdivision  (3)  provide  as  follows: 

"To  engage  or  attempt  to  engage  in,  or  to  induce  or  encourage  any  person 
to  engage  in,  a  secondary  boycott  unless  articles,  materials,  goods,  commodi- 
ties or  services  were  purchased  or  secured  by,  or  sold  or  supplied  to,  one 
employer  or  other  person  with  knowledge  that  the  same  was,  or  was  in- 
tended to  be,  manufactured,  produced,  distributed  or  supplied  by  another 
emplo.ver  then  involved  in  a  labor  dispute." 
The  difference  between  the  first  wording  of  new  section  8   (b)    (3)   and  the 
alternative  wording  lies  in  the  fact  that  the  first  wording  states  the  circum- 
stances under  which  secondary  boycotts  may  not  be  carried  on;  the  second,  by 
conti-ast,  defines  the  situations  in  which  such  boycotts  may  be  carried  on,  thereby 
declaring  that  secondary  boycotts  carried  on  in  any  other  circumstances  are 
illegal. 

3.  Section  8  (b)  subdivisions  (1)  and  (2),  dealing  with  union  unfair  labor 
practices  arising  out  of  jurisdictional  disputes,  should  be  altered  by  deleting  the 
words  a  secondary  boycott  or  so  as  to  avoid  confusion,  and  for  the  further  pur- 
pose of  clarifying  that  the  illegality  of  the  secondary  boycott  stems  primarily 
from  its  form  rather  than  from  its  objective. 

Othee  Modifications  to  S.  249  Necessary 

In  proposing  the  above  amendments  to  S.  249  it  is  not  suggested  that  these 
should  be  the  only  amendments  or  the  only  subjects  with  regard  to  which  S.  249 
is  deficient.  Other  proposals  dealing  with  other  subjects  have  heretofore  been 
made  by  the  writer  in  a  written  memorandum  and  oral  testimony  furnished  to 
the  committee  on  February  5,  1949, 
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Injunctive  Remedy  Necessary 

The  proposed  amendments  deal  solely  with  the  substantive  side  of  the  sec- 
ondary boycott.  They  do  not  touch  on  the  procedural  question  whether  the  court- 
injunction  remedy  or  simply  an  administrative  cease-and-desist  order  should  be 
utilized  to  bring  about  the  cessation  of  illegal  secondary  boycotts.  As  stated  to 
the  committee  on  February  5,  1949,  the  writer  believes  that  the  administrative 
remedy  is  too  slow  moving,  and  that  a  court  injunction  is  necessary  in  cases  of 
secondary  boycotts. 

To  support  this  view  further,  the  writer  furnished  to  the  committee  reprints  of 
his  recently  published  article  in  the  Virginia  Law  Review  dealing  with  the  in- 
junctive remedy.  (See  Teller,  The  Taft-Hartley  Act  and  Government  By  Injunc- 
tion, 35  Va.  L.  Rev.  1  (1949).) 

Alleged  Constitutional  Pkobleii  as  to   Strikes  And  Picketing 

It  is  also  urged  in  that  article  that  there  is  no  absolute  right  to  strike  or  en- 
gage in  picketing ;  that  reasonable  statutory  limitations  of  strikes  or  picketing 
should  not  be  difficult  under  our  Constitution  to  sustain  in  the  courts.  Most  of 
the  recent  decisions  of  State  courts  have  held  that  picketing  for  unlawful  labor 
objectives  may  be  enjoined  despite  the  partial  identitication  (in  some  circum- 
stances) of  picketing  with  free  speech  in  certain  decisions  of  the  United  States 
Supreme  Court. 

The  United  States  Court  of  Appeals  for  the  Tenth  Circuit  has  recently  sus- 
tained the  constitutionality  of  the  Taft-Hartley  Act's  prohibition  of  secondary 
boycotts  in  a  case  involving  peaceful  picketing  {United  Brotherhood  of  Carpen- 
ters &  Joiners  v.  Sperry,  170  F.  (2d)  863  (C.  C.  A.  10,  1948) ) .  The  court  observed 
that— 

"*     *     *     the  guaranty  of  free  speech  and  free  press  contained  in  the  first 
amendment  does  not  compel  the  United  States  to  tolerate  in  all  places  and 
under  all  circumstances  even  peaceful  picketing,  if  it  has  a  harmful  eff  'ct 
on  interstate  commerce.     The  constitutional  right  of  free  speech  and  free 
press  postulates  the  authority  of  Congress  to  enact  legislation  reasonably 
adapted  to  the  protection  of  interstate  commerce  against  harmful  encroach- 
ments arising  out  of  secondary  boycotts." 
The  National  Labor  Relations  Board  has  recently  held  to  like  effect  in  a  case 
arising  out  of  the  same  controversy  as  that  considered  by  the  Court  in  the 
Sperry  case.     Matter  of  United  Brotherhood  of  Carpenters  d  Jolliers  of  America 
(Wadsworth  Building  Co.,  Inc.)  Case  No.  17-CC-l  (February  21,  1949). 

Point  One 

The  Taft-Hartley  Act  goes  too  far,  whereas  S.  249  does  not  go  far  enough,  in  out- 
lawing the  circumstances  under  lohich  secondary  boycotts  may  he  carried  on 

The  rule  under  the  Taft-Hartley  Act 

Section  8  (b)  (4)  (A)  of  the  Taft-Hartley  Act  outlaws  the  secondary  boycott 
(at  least  where  a  strike  is  used  to  effectuate  it)  without  regard  for  the  extent  to 
which  the  boycotted  employer  may  by  his  actions  become  an  ally  of  the  employer 
involved  in  the  primary  labor  dispute.  In  other  words,  the  Act  declares  the  form 
of  the  secondary  boycott  to  be  illegal  per  se  without  regard  to  the  circumstances 
under  which  it  is  carried  on. 

The  theory  underlying  the  Act  was  anticipated  in  the  case  of  Paeiflr  Type- 
settincj  Company  v.  International  Typographical  Union  (125  Wash.  273  (216  Pac. 
358  (1923) ),  where  the  court  stated : 

"The  courts  holding  that  a  secondary  boycott  is  unlawful  have  done  so 
upon  the  broad  theory  that  one  not  a  party  to  industrial  strife  cannot, 
against  his  will,  be  made  an  ally  of  either  one  of  the  parties  for  the  purpose 
of  accomplishing  the  destruction  of  the  other." 
There  appears  to  be  one  exception  to  the  blanket  ban  of  the  act,  i.  e.,  a  case 
where  an  employer  X,  engaged  in  a  dispute  with  Y  union,  secures  Z  to  do  X's 
work  while  the  dispute  is  in  effect.     It  has  been  held  that  the  picketing  of  Z 
may  not  be  enjoined  though  it  induces  a  strike  of  Z's  employees,  the  court  rea- 
soning that  Z  was  an  ally  of  X,  not  a  third  party  "doing  business"  in  normal 
fashion  with  X  within  the  meaning  of  the  Act  (See  Douds  v.  Metropolitan  Feder- 
ation of  Architects,  Engineers,   Chemists,   and   Technicians    (75   F.    Supp.   672 
<D.  C.  S.  D.  N.  Y.  1948)). 
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With  the  foregoing  exception,  however,  the  act  broadly  outlaws  strike-inducing 
secondary  boycotts. 

Labor's  contentions  as  to  secondary  loycotting 

In  so  doing,  it  is  submitted  that  the  Act  fails  to  take  adequate  cognizance  of 
labor's  contention  that  the  secondary  employer  comes  within  the  area  of  the 
primary  dispute  by  engaging  in  business  with  the  party  to  that  dispute,  since 
by  so  doing  the  secondary  employer  becames  a  cocombatant  of  the  union. 

There  would  seem  to  be  a  substantial  measure  of  justification  for  labor's  con- 
tention. In  any  event,  legislation  dealing  with  the  secondary  boycott  should 
recognize  tliat  the  arguments  pro  and  con  are  very  close.  It  is  difficult  to  deny 
some  validity  to  the  argument  advanced  by  labor  spokesmen  that  a  union  should 
have  a  I'ight  to  boycott  not  only  the  employer  with  whom  it  has  a  legitimate 
controversy,  but  also  the  person  who  aids  that  employer  by  buying  goods  from 
him  or  selling  goods  to  him,  thereby  becoming  a  cocombatant  in  the  primary 
dispute. 

'j-iie  State  courts  have  not  entirely  refused  recognition  to  labor's  contention. 
In  GohJflngcr  v.  Feintnch  (276  N.  Y.  281,  11  N.  E.  (2d)  910  (1938) ),  the  New  York 
Court  of  Appeals  modiiied  its  former  rule  denying  any  legality  to  secondary 
picketing,  and  indicated  as  follows  the  reason  for  its  modification  : 

"Where  a  manufacturer  pays  less  than  union  wages,  both  it  and  the  re- 
tailer who  sells  its  product  are  in  a  position  to  undersell  competitors  who 
pay  the  higiier  scale,  and  this  may  result  in  unfair  reduction  in  the  wages 
of  union  members." 

The  following  are  State  court  decisions  recognizing  the  legality  of  secondary 
picketing : 

Alliance  Auto  Service,  Inc.,  v.  Cohen  (341  Pa.  283,  19  A.  (2d)  152  (1941) )  ; 
FortenJjury  v.  Superior  Court  (100  Cal.  Dec.  407,  100  P.  (2d)  411  (1940) )  ; 
Johnson  v.  Milk  Drivers  &  Dairy  Employees  Union   (195  So.  791   (La. 
1940) )  ; 

Wiest  V.  Dirks  (20  N.  E.  (2d)  352  (Ind.  Sup.  Ct.  1939) ). 

The  force  of  these  decisions,  as  regards  the  present  inquiry,  is  weakened  in 
some  cases  by  the  fact  that  they  were  reached  under  State  anti-injunction  laws, 
though  in  most  cases  State  courts  have  held  that  they  retain  jurisdiction  despite 
such  laws  to  enjoin  boycotts  carried  on  in  illegal  circumstances. 

There  are  also  several  recent  decisions  holding  that  secondary  picketing  is  un- 
enjoinable  because  of  the  identification  of  picketing  with  free  speech.  Contrary 
decisions,  despite  this  alleged  identification,  may  also  be  found.  The  cases  are 
collected  in  1  Teller,  Labor  Disputes  and  Collective  Bargaining  (1940)  (1947 
and  1948  Supp.)  Sees.  123,  136. 

A  number  of  decisions  permitting  secondary  picketing  limit  this  permission 
to  picketing  of  the  "product"  rather  than  picketing  of  the  seller  of  the  product. 
This  is  particularly  true  in  New  York,  where  it  is  also  held  that  picketing  may 
not  be  carried  on  against  one  who  purchases  goods  for  the  purpose  of  consuming 
or  using  it,  as  distinguished  from  one  who  purchases  goods  for  resale.  Compare 
American  Gas  Stations  v.  Doe  (250  App.  Div.  227,  293  N.  Y.  S.  1019  (1937) ),  with 
Hydrox  Ice  Cream  Co.,  Inc.,  v.  Doe  (250  App.  Div.  770,  293  N.  Y.  S.  1013  (1937) ). 
This  distinction  is  made  even  in  cases  where  the  goods,  though  not  themselves 
resold,  are  used  as  ingredients  for  merchandise  which  is  resold.  Picketing  in 
such  circumstances  is  held  illegal.  (See  Elizabeth  Arden  Sales  Corp.  v.  Haivley, 
176  Misc.  821,  28  N.  Y.  S.  2d  986  (1941)  aft'd  261  App.  Div.  953,  27  N.^  Y.  a.  2d 
423  (1941).) 

It  is  submitted  that  these  distinctions  are  too  fine ;  they  are  therefore  omitted 
from  the  proposed  amendment  to  S.  249.  Moreover,  there  is  very  little  difference 
between  picketing  a  product  and  picketing  the  seller  or  purchaser  of  the  product ; 
aside  from  the  fact  that  the  legend  inscribed  on  the  picketing  signs  (which  very 
few  people  read)  may  differ,  tlie  picketing  has  virtually  the  same  purpose  and 
the  same  effect. 

Several  other  problems  have  arisen  under  the  rule  (sometimes  called  the  "unity 
of  interest"  rule)  pfn-mitting  the  picketing  of  a  product,  including  the  question 
whetlier  thereby  not  only  the  buyer  from  an  "unfair"  employer  but  also  the  seller 
t(j  such  employer  may  be  boycotted.  None  of  these  problems  would  arise  under 
the  proposed  amendment  to  S.  249;  it  is  believed  that  the  underlying  distinctions 
which  they  pose  are  unfair  to  union  contentions  insofar  as  they  prohibit  the 
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picketing  of  an  employer  wlio  engages  in  business  witli  another  employer  involved 
in  a  labor  dispute,  unless  such  business  is  consummated  in  good  faith  and  without 
knowledge  of  such  dispute. 

The  secondary  'boycott  under  S.  2^9 

In  sum,  a  fair  legislative  provision  dealing  with  the  secondary  boycott  should 
recognize  labor's  contentions  to  the  extent  they  are  fairly  made.  At  the  same  time, 
however,  protection  should  be  afforded  to  a  truly  innocent  third  party  employer. 
If  he  has  engaged  in  business  transactions  with  an  employer  involved  in  a  labor 
dispute  without  knowledge  of  that  dispute,  he  should  be  immunized  against  a  boy- 
cott by  the  union  involved  in  the  primary  dispute,  since  in  these  circumstances  he 
may  not  be  said  to  have  aided  the  primary  employer  or  to  have  become  a  cocom- 
batant  in  his  dispute  . 

S.  249  does  not  give  any  recognition  whatever  to  the  rights  of  this  innocent  third 
party  employer.  Whereas  the  Taft-Hartley  Act  unqualifiedly  outlaws  the  strike- 
inducing  secondary  boycott  by  reference  wholly  to  its  form,  S.  -49  (Sections  8  (b) 
(1)  and  8  (b)  (li) )  declares  the  secondary  boycott  illegal  only  where  its  objective 
is  illegal,  i.  e.,  where  it  is  carried  on  in  furtherance  of  jurisdictional  or  interunion 
labor  disputes. 

It  will  thus  be  seen  that  the  term  "secondary  boycott"  has  little  if  any  meaning 
at  all  under  S.  249  and  might  very  well  have  been  omitted  entirely ;  it  is  not  the 
secondary  character  of  the  boycott  but  the  illegality  of  its  objective  which  is  the 
basis  of  condemnation.  Yet  the  whole  history  of  the  subject  deals  with  the  sec- 
ondary boycott  by  reference  not  to  its  objective  but  to  its  form,  i.  e.,  its  secondary 
character.  Compare  Mayer  Bros.  Poultry  Farms  v.  Metser,  274  App.  Div.  169,  80 
N.  Y.  S.  2d  874,  883  (1948). 

Effect  of  the  proposed  amendments  to  S.  249 

The  proposed  amendments  to  S.  249  suggest  a  midpath  between  the  broad  rule 
incorporated  in  the  Taft-Hartley  Act  and  the  complete  absence  of  any  rule  on  the 
subject  evidenced  in  S.  249. 

Under  the  proposed  amendments,  one  who  aids  an  employer  engaged  in  a  labor 
dispute  by  doing  business  with  him  knowing  of  that  dispute  would  be  subject  to 
boycott  by  the  union  engaged  in  that  dispute.  But  if  the  person  who  purchased 
the  goods  or  secured  services  from  an  employer  engaged  in  a  labor  dispute  did  so 
in  good  faith  in  the  ordinary  course  of  business  and  without  knowledge  of  the 
dispute,  then  in  all  fairness  the  union  should  not  be  permitted  to  extend  its  boycott 
to  the  innocent  employer. 

Reasons  for  the  alternative  proposed  amendment  to  S.  2Jf9 

The  proposed  amendment  to  S.  249  (as  first  suggested)  specifies  the  circum- 
stances in  which  a  union  may  not  carry  on  a  .secondary  boycott.  There  may,  how- 
ever, be  other  circumstances.  Consideration  should  therefore  be  given  to  the 
advisability  of  languaging  the  amendment  in  such  a  way  as  to  indicate  the  cir- 
cumstances in  which  secondary  boycotts  may  be  carried  on — a  secondary  boycott 
would  be  illegal  if  it  did  not  come  within  the  purview  of  the  statute.  The  proposed 
alternative  wording  of  new  section  8(b)  (3)  is  intended  to  effectuate  this  purpose. 

The  purpose  of  the  alternative  proposed  may  best  be  clarified  by  illustrations  : 

1.  A  union  representing  employees  of  Borden  calls  a  strike  against  it  in  further- 
ance of  a  wage  demand.  The  union  thereupon  communicates  with  retail  store 
owners  selling  Borden's  ice  cream  and  requests  these  store  owners  to  refrain  from 
purchasing  ice  cream  from  it.  If  the  store  owners  nevertheless  persist  in  pur- 
chasing from  Borden,  the  union  would  have  a  right,  under  the  proposed  amend- 
ment to  S.  249,  to  boycott  them,  since  by  continuing  their  purchases  they  become 
allies  of  Bordon  and  may  properly  be  regarded  as  co-combatants  in  the  labor  dis- 
pute. 

But  suppose  the  store  owners  yield  to  the  union  notification  and  cease  their  pur- 
chase of  ice  cream  from  Borden,  instead  purchasing  their  ice  cream  from  Sheffield. 
In  such  circumstances,  the  union  should  not  fairly  be  permitted  to  boycott  them. 
The  union  should  not  have  the  right,  for  example,  to  picket  the  store  owners  in 
order  to  compel  them  (1)  to  cease  purchasing  ice  cream  altogether  during  the 
pendency  of  the  Borden  dispute,  or  (2)  to  bring  pressure  upon  Borden  to  settle 
the  labor  di.spute. 

There  is  some  question,  however,  whether  the  wording  of  new  section  8  (b)  (3) 
as  first  proposed  extends  to  such  a  situation.  Hence  it  may  be  advisable  to  recast 
the  language  of  the  amendment  (as  is  done  in  the  alternative  wording  of  the 
new  section)  by  specifying  the  circumstances  under  which  a  secondary  boycott 
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may  be  carried  on,  so  as  to  indicate  that  if  such  circumstances  do  not  exist  a 
secondary  boycott  may  not  be  engaged  in. 

2.  X  department  store  has  a  contract  with  United  Parcel  Service  by  which  the 
latter  undertakes  to  deliver  parcels  containing  X's  merchandise  to  its  customers. 
A  strilie  is  called  against  United  Parcel  Service.  Thereupon  X  discontinues  its 
nse  of  the  facilities  of  United  Parcel  Service  and  decides  instead  to  use  the 
facilities  of  the  United  States  Post  Office,  the  Railway  Express  Agency,  and  in- 
dependent trucking  companies  to  deliver  its  parcels  to  its  customers.  The  strik- 
ing union  nevertheless  pickets  and  boycotts  X  in  an  effort  to  bring  pressure  upon 
X,  hoping  that  X  in  turn  will  induce  United  Parcel  Service  to  accede  to  the 
demands  of  the  striking  union. 

This  kind  of  boycott  should  not  be  countenanced,  and  a  fairly  formulated  pro- 
vision should  outlaw  such  a  secondary  boycott.  The  alternative  wording  of  new 
section  8  (b)  (3)  would  effectuate  this  result. 

Apart  from  such  illustrations,  there  may  be  other  advantages  in  specifying 
affirmatively  the  circumstances  under  which  a  secondary  boycott  may  be  engaged 
in.  For  example,  certain  union  spokesmen  have  at  times  been  known  to  argue 
that  employees  of  one  emplo.ver  should  be  permitted  to  strike  in  sympathy  with 
the  demands  of  those  employed  by  another  employer,  simply  because  both  em- 
ployers are  engaged  in  business  in  the  same  industry.  Unless  such  a  strike  takes 
place  in  the  context  of  industrywide  collective  bargaining,  or  is  called  for  the 
purpose  of  compelling  such  bargaining,  this  is  too  broad  an  argument. 

The  citywide  strikes  sometimes  called  by  left-wing  unions  are  even  broader 
examples  of  illegal  secondary  (more  correctly  called  "sympathetic")  boycotts. 
Whatever  its  relevance  in  other  connections,  the  alleged  solidarity  of  the  working 
class  should  not  be  a  statutorily  recognized  ground  for  engaging  in  strikes  or 
boycotts.  By  contrast,  the  requirement  of  a  beneficial  economic  relationship  be- 
tween the  employer  involved  in  the  labor  controversy  and  the  employer  subject  to 
a  boycott,  persisted  in  by  a  secondary  employer  with  knowledge  of  the  primary 
employer's  labor  dispute,  gives  both  breadth  and  fair  limitation  to  the  right  to 
engage  in  concerted  labor  activity. 

Effect  of  contract  'between  secondary  arid  primary  employers 

A  difficult  question  arises  when  the  secondary  employer  has  a  contract  with 
the  primary  employer  involved  in  a  labor  dispute.  If  with  knowledge  of  the 
dispute  the  secondary  employer  purchases  goods  from  him  pursimnt  to  the  con- 
tract, he  would  be  subject  to  secondary  boycott  by  the  union  under  the  proposed 
amendment  to  S.  249.  If  to  shield  himself  from  a  boycott  he  refused  to  accept 
the  goods,  he  might  be  liable  to  suit  for  breach  of  the  contract. 

There  are  two  main  methods  for  dealing  with  such  a  situation.  One  is  to  ex- 
empt the  secondary  employer  from  boycott  where  his  business  with  the  primary 
employer  is  done  pursuant  to  a  contract.  This  may  be  contended  to  open  up 
undue  opportunities  for  evasion,  and  might  at  all  events  lead  to  complications. 
The  second  is  to  provide  that  the  contract  shall,  because  of  the  danger  of  a  sec- 
ondary boycott,  be  deemed  to  be  suspended  for  the  time  being  or,  in  appropriate 
circumstances,  terminated  entii-ely. 

It  might  be  wiser,  adopting  the  second  point  of  view,  to  leave  the  matter  to 
common  law  intei'pretation  rather  than  statutory  definitions ;  the  variety  of  pos- 
sible factual  situations  and  the  need  for  shaping  decisions  in  line  with  variable 
facts  would  make  unrealistic  any  effort  to  deal  with  the  matter  by  statute.  On 
the  other  hand,  a  statutory  provision  would  probably  be  helpful  to  indicate  that 
contracts  will  have  to  be  read  (and  modified)  in  the  light  of  the  danger  of 
secondary  boycotts. 

Point  Two 

The  definition  of  "secondary  boycott"  both  in  the  Taft-Hartley  Act  and  in  8.  249, 
being  limited,  to  strike  situation  and  therefore  failing  to  extend  to  picketing 
and  boycotting  except  tvhere  its  purpose  is  to  bring  about  a  strike  or  toork 
stoppage,  does  not  sufficiently  encompass  the  types  of  secondary  activity 
which  should  properly  be  censured. 

Comparison  of  Taft-Hartley  Act  with  8.  2-'f9 

The  Taft-Hartley  Act  does  not  contain  a  definition  of  the  term  "secondary  boy- 
cott" in  Section  2,  which  contains  definitions  of  various  terms  used  in  the  Act. 
The  kind  of  secondary  boycotts  outlawed  by  the  Act  is  defined  in  the  very  section 
which  establishes  the  illegality  of  such  boycotts. 
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Section  8  (b)  (4)  (A),  the  section  in  question,  provides  that  it  shall  be  an 
unfair  labor  practice  for  a  labor  organization  or  its  agents  "*  *  *  to  engage 
in,  or  to  induce  or  encourage  tlie  employees  of  any  employer  to  engage  in,  a 
a  strike  or  a  concerted  refusal  in  the  course  of  their  employment  to  use,  manufac- 
ture, process,  transport,  or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perform  any  services,  where  an  object  thereof 
is:  (A)  forcing  or  requiring  *  *  *  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the  products  of  any 
other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business  with  any 
other  person."     [Italics  added  for  the  purpose  stated  below.] 

The  Taft-Hartley  Act  does  not  use  the  term  "secondary  boycott".  By  contrast, 
S.  249  does  use  this  term  in  Sections  8  (b)  and  8  (b)  (2)  and  defines  the  term 
in  Section  2  (11)  as  follows  : 

"The  term  'secondary  boycott'  means  a  concerted  refusal  in  the  course 
of  employment  by  employees  of  one  employer  to  produce,  manufacture, 
transport,  distribute,  or  otherwise  work  on  articles,  materials,  goods,  or 
commodities  because  they  have  been  or  are  to  be  manufactured,  produced, 
or  distributed  by  another  employer." 

It  will  be  noted  at  the  outset  that  the  definition  contained  in  S.  249  is  narrower 
than  that  contained  in  the  Taft-Hartley  Act.  Specifically,  those  provisions  of 
the  Act  above  set  forth  in  italicized  form  are  omitteti  from  S.  249.  There  appears 
to  be  no  reason  for  the  more  restrictive  scope  of  S.  249,  though  one  or  two  words 
used  in  the  act  are  probably  redundant. 

The  most  important  omission  in  S.  249  is  in  its  omission  of  the  term  "strike," 
thereby  implying  that  if  the  employees  leave  the  premises  and  strike  on  the  out- 
side of  the  plant  (as  distinguished  from  staying  in  the  plant  and  refusing  to  work 
on  certain  items  of  merchandise)  they  do  not  violate  the  act.  If  this  is  the 
purpose  of  its  excision  of  the  word  "strike,"  then  S.  249  would  render  the  rule 
against  secondary  boycotts  much  less  effective  without  any  discernible  warrant 
for  doing  so. 

Inducements  not  to  deal  icith  or  patronize  secondary  employer 

The  proposed  new  section  8  (b)  (3)  of  S.  249  uses  the  words  "to  engage  or 
attempt  to  engage  in,  or  to  induce  or  encourage  any  person  to  engage  in"  rather 
than  the  Tart-Hartley  Act's  words  "to  engage  in,  or  to  induce  or  encourage  the 
employees  of  any  employer  to  engage  in"  the  proscribed  activities  because  it  is 
believed  that  economic  pressure  or  inducements  exerted  against  an  employer  or 
any  other  third  person  should  be  just  as  illegal  as  similar  pressure  exerted  against 
his  employees. 

Notwithstanding  that  the  circumstances  under  which  such  pressure  is  exerted 
afford  sufficient  basis  for  declaring  the  activity  illegal,  it  appears  that  the  Act 
applies  only  if  the  inducement  or  encouragement  to  join  in  the  boycott  is  directed 
to  employees.  As  stated  by  the  National  Labor  Relations  Board  in  Matter  of 
United  Brotherhood,  of  Carpenters  and,  Joiners  of  America  (Wadsworth  Building 
Co.,  Inc.),  Case  No.  17-CC-l  (February  21,  1949)  : 

"To  warrant  an   unfair  labor   practice  finding     *     *     *     under   Section 
8  (b)    (4)    (A),  two  factors  must  combine— (1)  the  alleged  activities  must 
have  as  an  object  the  forcing  or  requiring  any  employer  inter  alia,  to  cease 
using  the  products  of  any  manufacturer  or  to  cease  doing  business  with  any 
person;  and   (2)   the  activities  must  constitute  inducement  and  encourage- 
ment of  employees  in  the  course  of  their  employment  within  the  meaning 
of  Section  S   (b)    (4)    (A).     The  absence  of  either  factor  will  defeat  the 
charges  thereunder." 
This  aspect  of  the  Taft-Hartley  Act  seems  to  be  unrealistic  in  that  it  covers 
only  one  of  the  several  ways  in  which  a  secondary  boycott  is  made  effective.    In 
some  situations   pressure  may   be   brought   again.st   a    secondary   employer  by 
causing  dealers  and  other  third  parties  to  cease  doing  business  with  him.    The 
proposed  amendment  is  also  designed  to  reach  this  kind  of  pressure. 

The  most  substantial  alteration  suggested  in  the  proposed  amendment  to  sec- 
tion 2  (11)  of  S.  249  is  that  portion  outlawing  not  only  strikes  and  refusal  to 
work,  but  also  any  other  interference  however  effectuated.  This  alteration  is 
designed  mainly  to  include  interference  with  business  patronage  whether  brought 
about  by  a  strike  or  any  other  means. 

A  "we  do  not  patr(>nize"  list  may  be  an  inducement  to  employees  not  to  work 
for  the  allegedly  "unfair"  employer.  In  such  event  it  would,  according  to  the 
NLRB  holding  in  the  United  Brotherhood  of  Carpenters  case,  supra,  be  a  viola- 


LABOR   RELATIONS  825 

tion  of  the  act.  But  if  the  indiiceuieiit  were  directed  to  customers  not  to  piitronize 
the  employer  in  question,  no  violation  apparently  would  be  conuiiitted  despite  the 
fact  that  the  harm  done  the  employer  in  such  a  situation  might  be  just  as  great 
as  (at  times  greater  than)  that  brought  about  through  an  inducement  to  strike. 

It  is  commonly  said  in  general  terms  that  section  8  (b)  (4)  (A)  outlaws  sec- 
ondary boycotts.  The  Senate  report  leading  to  the  enactment  of  the  Taft-Hartley 
Act  stated  that  the  section  extended,  to  "strikes  and  boycotts"  and  that  it  would 
not  be  lawful  "for  a  union  to  boycott  employer  A  because  employer  A  uses  or 
otherwise  deals  in  the  goods  of,  or  does  business  with  employer  B  (with  whom 
the  union  has  a  dispute)." 

This  is  true  in  one  sense  and  untrue  in  another.  More  accurately,  it  seems 
fairer  to  say  that  the  Act  outlaws  secondary  boycotts  where  work  stoppage  or 
work  interference  are  used  to  effectuate  them.  The  preliminary  words  of  sec- 
tion 8  (b)    (4)    (A)  are  limited  to  a  "strike  or  concerted  refusal,"  etc. 

But  a  secondary  boycott  may  be  made  etfective  by  means  other  than  a  strike. 
It  is  the  use  of  coercion  on  a  third  party  to  a  dispute  which  characterizes  a 
secondary  boycott ;  a  strike  directed  against  the  third  party  is  one  of  several 
means  of  making  the  secondary  boycott  effective.  The  congressional  debates 
leadin.'4'  up  to  the  enactment  of  the  Taft-Hartley  Act  indicate  that  the  purpose 
was  to  revive  the  Supreme  Court  decisions  in  Duplex  Printing  Press  Co.  v.  Deering 
(24.5  U.  S.  443,  41  S.  Ct.  172  (1921),  and  Bedford  Cut  Stone  Co.  v.  Journeymen 
Stone  Cutters  Association  (274  U.  S.  37,  47  S.  Ct.  522  (1927) ),  which  the  Norris 
Act  had  nullified.  Both  of  these  cases,  however,  dealt  only  with  secondary  strikes, 
whereas  the  proposed  amendments  to  S.  249  outlaw  secondary  boycotts  (whei'e 
they  are  carried  on  in  illegal  circumstances)  where  means  other  than  a  strike  are 
used  to  effectuate  them. 

The  proposed  amendment  may  be  explained  by  reference  to  the  following 
example :  X  union  has  a  dispute  with  Y,  a  manufacturer  which  sells  its  goods 
to  Z,  a  retailer.  In  furtherance  of  its  dispute,  X  pickets  Z's  premises.  May  the 
picketing  be  enjoined  under  section  8  (b)  (4)  (A)  ?  If  the  picketing  has  as  its 
purpose  or  effect  the  refusal  of  Z's  employees  to  report  for  work,  or  if  truckmen 
refuse  to  take  merchandise  in  and  out  of  Z's  store,  8  (b)    (4)    (A)  would  apply. 

But  suppose  the  picketing  union  expressly  requested  Z's  employees  to  remain 
at  work,  and  they  complied.  Suppose,  further,  that  all  normal  trucking  and 
other  services  were  continued  at  the  union's  request.  In  these  circumstances 
the  sole  purpose  of  the  picketing  would  be  to  cause  loss  of  patronage,  due  to  the 
refusal  of  many  customers  to  cross  the  picket  line. 

This  is  still  a  secondary  boycott.  Concerted  labor  activity  is  being  used  against 
Z,  a  third  party  to  the  dispute,  to  compel  him  to  cease  doing  business  with  Y. 
Yet  it  is  difficult  to  find  in  Section  8(b)  (4)  (A)  any  provision  which  would  make 
such  picketing  illegal  under  the  Act.  To  supply  such  a  provision  is  one  of  the 
purposes  of  the  proposed  amendment. 

In  Clcland  Simpson  Company  v.  American  Comniunications  Association  (13  C. 
C.  H.  Lab.  Case  72,956  (Ct.  Com.  Pis.  Pa.  1947))  a  union  had  a  dispute  with 
a  radio  broadcasting  company.  The  union  picketed  X,  a  retailer,  who  advertised 
his  products  through  the  medium  of  the  broadcasting  company.  This  caused 
loss  of  business  for  X.  There  is  nothing  in  the  case  (as  reported)  to  indicate 
that  the  picketing  caused  any  strike  or  refusal  to  perform  services  at  X's  estab- 
lishment. The  court  enjoined  the  picketing  because  it  violated  the  Pennsylvania 
law  outlawing  secondary  boycotts.  This  is  the  kind  of  case  which  would  prob- 
ably involve  no  violation  of  the  Taft-Hartley  Act  but  would,  if  carried  on  under 
unlawful  circumstances,  violate  the  proposed  amendment  to  S.  249. 

Respectfully  submitted. 

LUDWIG  Tellee. 

(Mr.  Teller  submitted  the  following  statement:) 

The  Requikements  of  a  National  Labor  Policy  Versus  the  Proposed  Nationai. 
Labor  Relations  Act  of  1949 

(By  Ludwig  Teller) 

The  proposed  National  Labor  Relations  Act  of  1949  has  this  overtone :  It  re- 
gards the  Taft-Hartley  Act  as  a  nightmare  that  ought  to  be  quickly  forgotten, 
as  a  historical  aberration  that  ought  to  be  corrected.  But  the  Taft-Hartley  Act 
is  nothing  of  the  sort.  Despite  its  several  shortcomings,  the  Taft-Hartley  Act 
is  essentially  a  fair,  forward  step  in  a  complicated  evolution.     By  contrast,  the 


826  LABOR    RELATIONS 

proposed  National  Labor  Relations  Act  of  1949  is  a  long  step  backward.  But 
events  cannot  be  turned  back  that  easily.  The  task  today  is  to  project  the  good 
policies  of  the  Taft-Hartley  Act  into  a  fair  labor-relations  statute. 

It  seems  we  are  all  in  agreement  that  collective  bargaining  should  be  encour- 
aged ;  the  Wagner  Act  should  be  part  of  any  national  labor  policy.  Collective 
bargaining  should  be  a  voluntary  institution,  carried  on  without  Government 
compulsion,  by  free  management  and  free  labor  unions.  When  collective  bar- 
gaining breaks  down,  the  Government  should  provide  impartial  nonpolitical  me- 
diation services  to  assist  the  parties  to  collective  bargainng.  The  Mediation 
Service  should  not  be  administered  by  the  Department  of  Labor,  for  it  is  directed 
by  satute  to  be  a  partisan  of  workingmen  and  is  regarded  by  union  spokesmen 
as  its  representative  in  the  Government. 

Within  the  framework  of  voluntary  collective  bargaining  there  exist  a  number 
of  public  policies,  i.  e.,  a  number  of  rights  and  wrongs  which  need  to  be  defined 
in  order  to  protect  social  and  public  interests  as  well  as  the  rights  of  individuals. 
The  Federal  Government,  having  through  the  Wagner  Act  provided  for  the 
effectuation  of  labor's  rights,  should  also  protect  the  rights  of  management  and 
the  rights  of  the  public.  The  proposed  National  Labor  Relations  Act  of  1949 
does  not  adequately  perform  this  task. 

These  are  some  of  the  rights  and  wrongs  that  ought  to  be  defined,  some  of  the 
policies  which  ought  to  be  expressed  in  a  Federal  labor-mangement  relations 
statute.  Except  as  noted  below,  none  of  these  policies  find  expression  in  the 
proposed  National  Labor  Relations  Act  of  1949. 

First,  a  fair  labor-management  relations  statute  should  protect  the  rights 
of  workers  in  a  democratic  society  to  be  free  from  oppressive  interferences  with 
the  right  to  earn  a  livelihood.  Excessive  initiation  fees  should  not  be  coun- 
tenanced ;  the  worker  should  have  a  right  to  join  a  union,  when  by  the  terms 
of  a  compulsory  union-membership  clause  in  a  collective  agreement  he  is  required 
to  join.  So  long  as  he  pays  his  reasonable  initiation  fee  and  union  dues,  he 
should  be  protected  in  his  right  to  be  secure  in  his  job. 

Second,  the  closed  shop  should  be  outlawed.  The  union  shop  and  other 
forms  of  union  security  should  be  legal,  but  no  worker  should  be  required  to 
become  a  member  of  a  union  as  a  condition  to  securing  a  job,  and  management 
should  not  b?  deprived  of  the  right  to  secure  workers  in  a  free  and  open  market. 

In  its  recent  decision  in  the  Associated  Press  case  {Associated  Pi-ess  v.  United 
States,  326  U.  S.  1  (1945)),  the  Supreme  Court  of  the  United  States  held  the 
bylaws  of  the  Associated  Press  to  be  invalid  partly  on  the  ground  that  they 
"tended  to  block  the  initiative  which  brings  newcomers  into  a  field  of  business." 
Similarly,  any  governmental  policy  which  would,  by  its  inaction,  permit  control 
over  job  markets  and  job  availability  to  be  placed  in  the  hands  of  any  private 
person  or  group,  whether  unions  or  others,  tends  to  stifle  the  initiative  of  those 
who  have  a  right  to  participate  in  the  economic  life.  It  may  be  recalled  that  a 
measure  of  the  justification  for  the  rise  of  labor  unions  has  derived  from  their 
efforts  to  secure  to  workingmen  freedom  from  practices,  such  as  blacklisting, 
which  have  interfered  with  free  access  to  employment  opportunities. 

Third,  there  should  be  a  prohibition  against  featherbedding.  The  limited 
prohibition  contained  in  the  Taft-Hartley  Act  should  be  carried  forward  into 
any  new  Federal  labor  law.  There  should,  of  course,  be  room  for  voluntary 
arrangements  which,  though  somewhat  restrictive  in  purpose  or  effect,  are 
sometimes  made  necessary  by  the  realities  of  economic  conditions.  The  guar- 
anteed annual  wage,  the  proposal  for  equal  division  of  work,  or  the  demand 
that  there  by  a  30-hour  week  before  employees  are  laid  off — these  are  examples 
of  arrangements  which  ought  not  to  be  outlawed,  but  which  should  be  left  to 
voluntary  collective  bargaining.  There  appears  to  be  nothing  in  the  Taft- 
Hartley  Act  which  would  prohibit  such  arrangements. 

Fourth,  the  non-Communist  affidavit  should  be  carried  forward.  The  last 
few  years  have  made  plain  the  revolutionary  political  purposes  to  which  Com- 
munist loaders  seek  to  use  American  labor  unions.  At  the  1948  annual  conven- 
tion of  the  CIO,  President  Philip  Murray  castigated  Communist  influence  in 
the  labor  movement  as  "'damaging  *  *  *  devastating  *  *  *  degrading." 
The  non-Communist  affidavit  should,  indeed,  be  strengthened  to  require  the 
making  of  the  affidavit  by  all  compensated  agents  of  the  union,  as  distinguished 
from  the  present  rule  wliich  applies  the  affidavit  requirement  solely  to  officers. 

Fifth,  the  Taft-Hartley  Act's  provisions  for  financial  statements  to  be  given 
by  unions  to  their  members  should  be  carried  forward.    Most  union  leaders  agree 
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that  such  statements  should  be  furnished.  It  is  diflBcult  to  understand  why 
the  proposed  National  Labor  Relations  Act  of  1949  omitted  even  this  basic 
requirement. 

Sixth,  jurisdictional  labor  boycotts  should  be  prohibited.  The  provisions  for 
the  settlement  of  work-assignment  disputes  in  the  proposed  National  Labor 
Relations  Act  of  1949  seem  to  be  unfair  in  that  they  deprive  manasement  of  the 
right  to  secure  employees  fairly  in  the  open  market.  On  the  whole,  however, 
interunion  disputes  seem  to  be  fairly  recognized  and  dealt  with  by  the  proposed 
National  Labor  Relations  Act  of  1949,  apart  from  the  question  of  expeditious 
remedies  discussed  below. 

Seventh,  the  secondary  boycott  should  be  regulated.  It  should  not  be  outlawed, 
as  was  done  under  the  Taft-Hartley  Act,  but  an  innocent  employer  should  be 
protected  where,  without  knowledge  of  a  primary  labor  dispute  he  purchases 
goods  or  secures  services  from  an  employer  engaged  in  that  primary  labor  dispute. 
The  prohibition  of  the  secondary  boycott  has  little,  if  any,  meaning  under  the 
proposed  National  Labor  Relations  Act  of  1949,  since  its  illegality  stems  from  its 
objective  rather  than  from  its  form.  Where  it  is  directed  against  an  innocent 
third-party  employer,  the  secondary  boycott  is  wrong  apart  from  its  objective. 

Eighth,  the  guaranty  of  collective  bargaining  should  not  be  extended  to  supervi- 
sory employees.  The  Taft-Hartley  Act's  provisions  effectuating  this  point  of 
view  should  be  carried  forward.  The  Wagner  Act's  provisions  guaranteeing  the 
right  to  organize  are  indigenous  to  this  country.  It  is  unparalleled  in  the  history 
of  labor  relations  in  other  democratic  countries  in  the  world.  The  guaranty 
of  collective  bargaining  should  only  be  given  in  situations  where  pressing  need 
exists.  No  such  pressing  necessity  exists  as  concern  supervisors.  The  postwar 
difficulties  over  supervisors'  employment  relations  have  been  surmounted.  The 
refual  of  rank-and-file  workers  to  respect  supervisors'  picket  lines  (as  in  connec- 
tion with  the  strike  of  supervisors  in  the  Ford  Motor  Co.'s  plant  at  Detroit) 
indicates  that  extension  of  the  guarantee  of  collective  bargaining  to  supervisors 
will  enhance  industrial  strife. 

Ninth,  having  through  the  Wagner  Act  and  other  laws  brought  collective 
bargaining  to  its  present  state,  the  Federal  Government  should  provide  reme- 
dies for  wrongful  conduct  of  management  or  lalwr  unions.  Voluntary  arbitra- 
tion of  labor  disputes  should  be  encouraged.  The  United  States  Arbitration  Act, 
which  provides  for  efficient  enforcement  of  arbitration  agreements  and  awards, 
now  excludes  employer-employee  controversies  from  its  purview.  The  act 
should  be  amended  to  excise  this  exclusion.  Court  suits  for  breach  of  collective- 
bargaining  agreements  are  generally  unrealistic,  but  the  Federal  Government 
which  (through  the  medium  of  the  Wagner  Act)  prods  the  parties  to  make  such 
agreements  should  adopt  a  policy  aiding  their  enforcement.  The  proposed 
National  Labor  Relations  Act  of  1949  does  not  do  this. 

Tenth,  the  injunctive  remedy  in  proper  circumstances  should  be  carried  forward 
into  the  new  labor  law.  There  has  been  a  good  deal  of  talk  alwut  "government 
by  injunction"  regarding  the  injunctions  issuable  under  the  Taft-Hartley  Act 
in  certain  types  of  union-unfair-labor  practices.  It  is  respectfully  submitted 
that  this  is  an  improper  hue  and  cry.  The  phrase  "government  by  injunction" 
has  reference  to  an  historical  state  of  affairs  in  which  the  injunction  was  used 
by  private  employers  to  combat  union  organization  by  invoking  the  vague  doc- 
trines of  conspiracy  and  the  irrelevant  principles  of  antitrust  laws.  The  Taft- 
Hartley  Act,  by  contrast,  permits  the  injunction  to  be  secured  by  the  National 
Labor  Relations  Board's  General  Counsel  only  in  defined  circumstances  in  aid 
of  a  Government  policy  of  which  the  Wagner  Act  is  a  part.  The  Hutcheson  deci- 
sion, in  which  the  Supreme  Court  held  in  1941  that  the  Norris  Act  forbids 
invoking  of  the  Sherman  Act  to  prosecute  labor  unions,  has  not  been  discarded 
in  the  Taft-Hartley  Act. 

The  foregoing  thesis  is  amplified  in  an  article  by  the  writer  recently  published 
by  the  Virginia  Law  Review.  Reprints  of  this  article  will  be  furnished  to  the 
members  of  the  Senate  committee  together  with  this  memorandum. 

A  society,  such  as  ours,  devoted  to  improving  the  standards  of  living  by  increas- 
ing production  under  a  system  of  free  enterprise,  should  be  quick  to  prevent 
wrongful  interferen'-es  with  production.  The  cease-and-desist  order  is  too  slow- 
moving  for  this  puipose.  If  the  injunctive  remedy  is  necessary  to  prevent  defined 
types  of  employer  (as  well  as  union)  unfair  labor  practices  from  being  committed 
it  should  be  used  for  this  purpose. 

Eleventh,  in  addition  to  the  foregoing  subjects  of  a  general  nature,  a  fair  and 
efficient  Federal  labor  law  should  contain  a  number  of  detailed  provisions  cor- 
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rectiug  the  shortcomings  revealed  through  years  of  administrative  experience 
under  the  Wagner  Act : 

(a)  The  free-speech  provisions  in  section  8  (c)  of  the  Taft-Hartley  Act  should 
be  carried  forward.  No  valid  reason  has  been  stated  for  changing  the  rule  estab- 
lished in  section  8   (c). 

(&)  The  various  rules  as  to  the  status  of  the  independent  contractor,  the 
wholly  owned  Government  corporation,  and  the  professional  employee  should  also 
be  carried  forward. 

(c)  The  various  provisions  as  to  character  and  sufficiency  evidence,  statute  of 
limitations,  and  the  limitation  upon  the  Board's  power  where  a  discharge  of  an 
employee  is  found  to  have  been  for  just  cause  should  likewise  be  carried  forward. 

(d)  The  rules  as  to  the  presentation  of  employee  grievances,  (employer  and 
employee  petitions  for  certification  or  decertification,  and  the  right  of  certain 
types  of  employees  to  choose  separate  bargaining  units  should  be  carried  forvv'urd. 
Logical  reasoning  supports  the  rule  that  employees  wii'i  are  not  entitled  to  re- 
instatement should  not  be  eligible  ro  vote  at  National  Labor  Relations  Board 
elections.  To  hold  otherwise  would  amount  to  a  Government  policy  that  an 
employer  must  close  his  business  down  when  a  strike  occurs.  The  implications 
of  such  a  rule  are  startling  and  have  not,  in  any  event,  been  thought  through. 

Twelfth,  the  law  must  not  only  be  just,  it  must  also  appear  to  be  just.  If  the 
National  Labor  Relations  Board  is  to  be  respected  as  an  adjudicating  body,  it 
should  be  limited  to  the  performance  of  judicial  functions  solely.  It  should  not 
be  given  additionally  tlie  functions  of  prosecution  and  investigation.  The  Taft- 
Hartley  Act's  provisions  effectuating  this  conception  should  be  carried  forward. 
The  haphazard  agglomeration  of  functions  accumulated  by  the  National  Labor 
Relations  Board  under  the  original  Wagner  Act  should  not  be  continued  under 
any  fair  national  labor-relations  policy.  To  put  the  matter  another  way :  No 
sound  reason  has  been  advanced  why  the  provisions  as  to  fair  procedure  con- 
tained in  the  Administrative  Procedure  Act  of  1946  should  not  apply  to  adjudi- 
cations of  administrative  agencies  in  labor-management  disputes. 

Thirteenth,  before  proceeding  in  the  next  point  to  a  discussion  of  emergency 
strikes,  I  desire  to  state  the  points  at  which  I  am  in  disagreement  with  the  Taft- 
Hartley  Act : 

(a)  I  believe  that  the  union  shop  election  should  be  discarded;  also  the  em- 
ployer's last-offer  election  in  connection  both  with  conciliation  and  emergency 
strikes. 

(&)  The  procedures  in  connection  with  the  termination  and  moditication  of 
collective-bargaining  agreements  set  forth  in  section  8  (d)  of  the  Taft-Hartley 
Act  should  be  abolished.  These  procedures  seem  unnecessary,  are  artificial,  and 
there  is  little  proof  that  they  have  aided  in  the  settlements  of  labor  disputes. 
Indeed,  they  may  act  as  interferences  with  the  normal  process  of  collective  bar- 
gaining by  encouraging  the  too-early  or  unwanted  intervention  of  conciliators  and 
thereby  discouraging  the  parties  themselves  from  working  out  a  settlement  of 
their  difference.  The  criticism  of  section  8  (d)  of  the  Taft-Hartley  Act  is  in- 
tended to  apply  to  section  8  (c)  of  the  proposed  National  Labor  Relations  Act 
of  1949  for  under  this  provision,  as  under  section  8  (d)  of  the  Taft-Hartley  Act, 
the  conciliation  function  is  blown  up  out  of  proportion  to  its  iniportance. 

Fourteenth,  the  choice  of  measures  to  be  taken  in  connection  with  emergency 
strikes  is  difficult  to  make  because  of  the  necessity  for  safeguarding  other  values, 
including  the  preservation  of  democratic  rights,  free  labor  unions,  and  free 
management.  Compulsory  arbitration  of  lalbor  disputes  is  unwise  because  it 
will  probably  lead  to  Government  regulation  of  wages,  prices,  and  profits  and 
eventually  to  the  destruction  of  our  free  economic  s.vstem.  Legislative  machinery 
designed  for  the  solution  of  emergency  strikes  is  dangerous  because,  though 
designed  for  emergencies,  it  seeps  down  into  the  normal  processes  of  collective 
bargaining  and  is  often  used  by  one  or  both  of  the  parties  to  controversies  as 
a  means  of  provoking  emergencies.  So-called  cooling-off  periods  often  become 
warming-up  periods  for  strikes. 

The  proposed  National  Labor  Relations  Act  of  1949  withdraws  the  injunctive 
power  of  the  President  in  connection  with  emergency  strikes.  Some  question 
has  been  raised  as  to  whether  the  President  has  the  inherent  power  to  secure 
court  injunctions  in  such  cases.  As  I  read  the  United  Mine  Workers  case,  re- 
cently decided  by  the  Supreme  Court,  however,  it  would  seem  from  Judge  Vin- 
son's opinion  in  the  case  that  the  Government  is  subject  to  the  Norris-LaGuardia 
Anti-Injunction  Act  when  it  seeks  to  secure  an  injunction  in  a  private  con- 
troversy. The  Government's  right  to  secure  an  injunction  under  that  case  would 
depend  upon  its  prior  Executive  decision  to  seize  the  plant. 
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Seizure  is  preferable  to  other  forms  of  Government  intervention  in  emergency- 
strikes,  provided  the  Government  becomes  the  owner  of  the  plant  seized  by  virtue 
of  the  act  of  seizure.  The  seizure  sliouid  not  be  a  tolven  seizure  in  wliich  the 
Government  takes  possession  of  the  plant  in  a  legal  sense,  but  the  owner  of  the 
plant  continues  to  manage  it  for  his  own  profit.  When  seizure  is  properly  ef- 
fectuated, it  emphasizes  the  fact  that  the  public  interest  requires  protection  and 
it  avoids  the  contention  that  workers  are  being  asked  to  work  for  the  private 
profit  of  employers.  This,  by  contrast,  is  one  of  the  main  defects  in  the  so-called 
cooling-off  injunction  of  the  Taft-Hartley  Act. 

But  seizure  has  its  own  dangers.  If  the  seizure  procedure  is  established  by 
statute,  seizure  may  become  an  instrument  in  the  process  of  collective  bargaining 
which  might  become  an  opening  wedge  to  Government  ownership.  Seizure  ef- 
fected by  Executive  action  is  preferable,  though  it  may  deteriorate  in  function 
and  effect  if  it  is  used  too  often. 

Much  of  the  current  concern  over  emergency  strikes  reflects  a  backwash  of 
the  postwar  labor-management  crisis.  The  causes  of  that  crisis  were  manifold. 
They  included  the  precipitous  demise  of  the  National  War  Labor  Board  in 
December  1945,  and  with  it  the  collapse  of  the  system  of  quasi-compulsory 
arbitration  which  had  left  numerous  questions  in  abeyance  for  the  time  being; 
the  distorted  wage-price  relationship;  the  fear  by  union  leaders  that  American 
management  would  seek  to  combat  the  growth  of  unions  as  it  had  in  the  post- 
World  War  I  i>eriod  ;  the  dislocations  of  postwar  reconversion ;  war  fatigue. 

As  our  economy  tends  toward  greater  stability,  disputes  will  tend  to  localize 
and  the  causes  of  dispute  will  become  less  aggravated. 

In  these  circumstances,  it  may  prove  viser  in  the  long  run  to  adopt  the  least 
dangerous  of  alternate  evils.  It  is  siibmitted  that  the  problem  of  emergency 
strikes  does  not  permit  of  legislative  solution,  but  should  be  solved  on  an  ad  hoc 
basis  by  means  of  executive  action,  depending  upon  the  exigencies  of  the  par- 
ticular situation.  In  the  meantime,  inquiry  should  be  made  in  the  causes  of 
emergency  strikes.  Adoption  of  the  non-Communist  affidavit  would  help  to 
drive  out  Comnnmist  influence  in  labor  unions  and  thereby  to  destroy  a  group 
whi'-h  is  pledged  to  provoke  emergency  strikes. 

But  management  and  labor  unions  must  understand  that  this  country  will 
not  bear  in  silence  an  emergency  strike  in  which  inconvenience  and  danger  to 
the  public  health  and  welfare  are  used  as  weapons  of  collective  bargaining. 

CONCLUSION 

Survival  of  our  system  of  collective  bargaining  depends  on  its  ability  to  rec- 
oncile the  conflicting  interests  generated  in  the  process  of  collective  bargain- 
ing. The  proposed  National  Labor  Relations  Act  of  1949  does  not  dothis 
adequately.  To  the  extent  that  the  Taft-Hartley  Act  reconciles  these  interests, 
it  should  be  carried  forward  in  the  new  law,  as  only  by  such  means  can  our  free 
labor  unions  survive  in  our  American  society,  which  has  been  seeking  valiantly 
to  accommodate  nineteenth  century  ideals  of  political  liberty  to  the  realities  of 
twentieth  centry  industrialism. 

Respectfully  submitted, 

LxJDwiG  Teller,  Esq., 

New  York  17,  N.  Y. 

The  CuAiRMA^y.  TIk.  next  witness  is  Mr.  Clayton,  and  he  has  in- 
formed me  he  will  tai^e  only  10  minutes,  so  we  will  wait  and  hear 
him.  I  would  like  to  say  we  will  read  this  after  Mr.  Clayton  makes 
his  statement.  If  there  are  questions  we  will  have  to  "start  with 
them  after  the  recess. 

STATEMENT  OF  LAWRENCE  CLAYTON  ON  BEHALF  OF  THE  BOARD 
OF  GOVERNORS  OF  THE  FEDERAL  RESERVE  SYSTEM 

Mr.  Clayton.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
appreciate  the  invitation  to  appear  here  today  before  your  com- 
mittee. I  am  one  of  the  governors  of  the  Federal  Reserve  System 
and  I  am  appearing  on  behalf  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 
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I  am  tempted  to  say  that,  after  the  tough  gristle  you  have  been 
chewing  on,  what  I  have  to  offer  may  seem  more  in  the  nature  of  a 
fruit  salad. 

At  the  outset  I  wish  to  dispel  any  feeling  on  the  part  of  the  com- 
mittee that  the  Federal  Reserve  Board  opposes  either  the  general 
philosophy  or  the  wide  coverage  of  national  labor  relations  legis- 
lation. Our  suggestions  relate  solely  to  the  exemption  which  both 
parties  in  Congress  are  agreed  upon,  namely,  the  exemption  of  the 
United  States  itself  from  the  definition  of  the  word  "employer." 

Our  specific  request  is  discussed  more  fully  in  the  prepared  state- 
ment which  has  been  distributed  to  the  members  of  the  committee. 

The  Federal  Government  is  a  most  complex  and  far-reaching  or- 
ganization. Many  of  its  arms  extend  into  fields  that  do  not  relate 
to  what  might  be  called  primary  functions  of  the  Government.  One 
of  these  arms  is  the  Federal  Reserve  System  which  exercises  certain 
functions  of  the  Federal  Government  that  are  vital  to  the  exercise  of 
practically  all  other  of  its  functions. 

And,  yet,  the  structure  of  the  Federal  Reserve  System  is  such  that 
there  is  a  good  deal  of  misconception  on  the  part  of  the  general  pub- 
lic— and  I  may  say  even  on  the  part  of  some  bankers — as  to  the  essen- 
tial governmental  character  of  Federal  Reserve  banks.  No  one  ques- 
tions that  the  Board  of  Governors  here  in  Washington  is  an  arm  of 
the  Federal  Government. 

Some  misconception  arises,  however,  as  to  the  12  Federal  Reserve 
banks  and  their  branches  because  of  a  peculiarity  in  the  original 
plan  of  their  organization.  The  Federal  Reserve  banks  were  char- 
tered by  Congress  and,  as  is  fully  set  forth  in  the  statement  that  I  have 
distributed  to  the  members  of  your  committee,  they  perform  vital 
governmental  functions.  They  are  specifically  designated  in  the  Fed- 
eral Reserve  Act  as  fiscal  agents  of  the  United  States ;  they  issue  the 
bulk  of  the  country's  currency;  they  issue  and  redeem  the  various 
types  of  securities  of  the  United  States  held  by  its  citizens,  and  in 
more  recent  times  they  are  the  agents  through  which  the  Federal 
Open  Market  Committee  carries  on  its  support  of  the  Government 
bond  market.  These  functions,  performed  for  the  Government,  are 
in  addition  to  other  important  functions  performed  for  the  banking 
system  of  the  country  and  in  the  interest  of  industry,  agriculture,  and 
commerce. 

The  fact  that  the  initial  capital  of  the  Federal  Reserve  banks  was 
subscribed  by  the  member  banks  of  the  country,  and  was  evidenced  by 
stock,  raises  doubt  in  the  minds  of  some  people  as  to  the  govern- 
mental character  of  the  Federal  Reserve  banks.  The  United  States 
occupies  a  position  which  as  a  practical  matter  is  analogous  to  that  of 
owner  or  common  stockholder  of  the  Reserve  banks  and  the  Board 
is  the  agency  of  the  United  States  Government  entrusted  by  law  with 
the  responsibility  for  effectuating  the  control  inherent  in  this  residu- 
ary ownership. 

Also,  a  majority  of  the  directors  of  the  Reserve  banks  are  elected 
by  the  member — commercial — banks. 

Thus,  the  Federal  Reserve  banks  are  in  a  form  owned  by  the  mem- 
ber banks,  and  hence  some  people  do  not  understand  that  in  sub- 
stance these  banks  are  governmental  and  not  private.  It  was  clear 
in  the  original  Federal  Reserve  Act  that  Congress  intended  that  the 
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Federal  Reserve  banks  should  be  arms  of  the  Government,  and  this 
intention  has  been  made  clearer  by  amendments  to  the  act  since  that 
time,  particularly  by  the  Banking  Act  of  1935. 

In  all  matters  relating  to  national  monetary  and  credit  policy,  the 
Reserve  banks  are  subject  to  the  effective  control  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  or  of  the  Federal  Open 
Market  Committee. 

Congress  took  away  from  the  boards  of  directors  of  these  banks  any 
authority  which  they  may  have  had  theretofore  respecting  these 
national  policies. 

Now,  coming  closer  to  the  specific  problems  raised  by  the  language 
in  the  pending  bill,  I  should  like  to  read  some  excerpts  from  the  state- 
ment just  distributed  as  to  the  reasons  why  it  is  desirable  to  clarify 
either  in  the  bill  or  in  the  legislative  history  that  the  exemption  of 
the  Reserve  banks  now  contained  in  the  law  is  not  being  disturbed. 
The  first  paragraph  is  as  follows : 

The  definition  of  the  term  "employer"  contained  in  the  National  Labor  Rela- 
tions Act  of  1935  specifically  excluded  the  "United  States"  but  it  did  not 
specifically  mention  Federal  Reserve  banks.  This  definition  in  the  1935  act  would 
be  restored  by  the  present  draft  of  S.  249.  It  is  the  view  of  our  Board  that  the 
National  Labor  Relations  Act  of  1935  was  not  intended  to  apply  and  did  not 
have  application  to  the  Federal  Reserve  banlis.  However,  the  fact  that  Federal 
Reserve  banlis  are  specifically  exempted  from  the  1947  law  and  that  this  exemp- 
tion would  not  be  specifically  contained  in  the  new  bill  would  create  a  legislative 
history  which  might  be  construed  as  evidence  of  an  intention  to  remove  the 
existing  exemption  of  the  Federal  Reserve  banks — which  we  do  not  believe  is 
correct. 

The  second  paragraph  is  as  follows : 

The  Board  of  Governors  feels  strongly  that  it  is  in  the  interest  of  the  Federal 
Reserve  System  and  of  the  United  States  to  retain  in  the  proposed  labor  legis- 
lation the  exemption  of  Federal  Reserve  banks  from  the  definition  of  the  term 
"employer."  It  recommends  that  the  language  of  the  bill  be  so  phrased  as  to 
continue  this  exemption  in  efi'ect. 

Now,  coming  to  a  more  important  application  of  national  labor 
relations  I  would  like  to  read  from  page  9  of  the  statement  under  the 
headins:,  "Effect  of  possible  Federal  Reserve  strike  upon  Government." 
It  reads : 

If  negotiations  under  collective  bargaining  with  Federal  Reserve  bank  en> 
ployees  should  fail  to  bring  about  agreements  on  all  occasions,  strikes  or  work 
stoppages  might  well  occur.  Such  strikes  would,  it  is  submitted,  be  in  effect 
strikes  against  the  United  States,  with  disastrous  consequences  to  the  operations 
of  the  Govei'nment.  If  a  strike  should  occur  at  a  time  when  the  Treasury  was 
engaged  in  a  drive  for  raising  funds,  through  the  sale  of  securities,  such  as  the 
war  loan  drives,  during  the  recent  war,  or  during  refunding  operations,  the  public- 
debt  transactions  of  the  Government  would  be  interrupted  to  the  serious  dis- 
advantage of  the  Treasury  and  the  public. 

Not  only  would  public-debt  transactions  be  held  up  in  the  event  of  a  strike, 
but  the  payment  of  checks  issued  by  the  Treasury  which  are  presented  to  the 
Reserve  bank  or  banks  affected,  would  be  stopped  or  greatly  delayed. 

In  such  event  commercial  banks  would  quickly  exhaust  their  ability 
to  cash  even  the  checks  of  Government  employees. 

More  important,  however,  is  the  fact  that  checks  drawn  in  favor  of  the  Gov- 
ernment could  not  be  processed  through  the  Reserve  banks  and  as  a  result  the 
flow  of  revenues  into  the  Treasury  would  l)e  seriously  interrupted. 

For  the  reasons  indicated,  it  is  most  important  to  the  Federal  Reserve  System 
and  to  the  United  States  itself  that  the  exemption  of  the  Federal  Reserve  l)anks 
from  the  term  "employer"  as  n^w  provided  in  the  labor  law,  should  be  continued 
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in  the  proposed  legislation  and  that  no  clonbt  of  the  intention  of  Congress  to  con- 
tinue this  exemption  should  be  allowed  to  arise  by  reason  of  the  elimination 
from  the  law  of  the  specific  exemption  now  contained  therein. 

There  are,  of  course,  various  ways  in  whicli  the  exemption  of  Federal  Reserve 
banks  from  the  term  of  "employer"  could  be  recognized  in  the  proposed  legisla- 
tion. For  example,  it  could  be  done  by  providing  in  section  403  of  S.  249  that  the 
term  "employer"  should  have  the  same  meaning  as  wlien  used  in  the  National 
Labor  Relations  Act,  but  "shall  not  include  any  Federal  Reserve  bank."  An- 
other method  would  be  to  set  forth  specifically  in  section  403  the  meaning  of 
the  term  "employer"  as  used  in  the  act  but  in  such  a  way  as  to  exempt  Federal 
Reserve  banks. 

We  earnestly  urge  that  the  committee  give  this  matter  its  favorable  considera- 
tion. 

Mr.  Chairman,  I  have  taken  8  minutes. 

The  Chairman.  Thanlc  you,  Mr.  Clayton. 

Senator  Taft.  Mr.  Chairman,  I  have  a  question. 

The  Chairman.  Senator  Taft. 

Senator  Taft.  Mr.  Clayton,  do  you  think  that  strikes  by  Federal 
Reserve  employees  should  be  forbidden  also? 

Mr.  Clayton.  You  mean  the  Government  generally? 

Senator  Taft.  Well,  of  course,  under  this  law  the  Government  gen- 
erally is  forbidden.  Shoidd  that  also  include  the  employees  of  the 
Federal  Reserve  banks  ? 

Mr.  Clayton.  I  have  not  a  studied  opinion  on  that.  Offhand,  I 
would  say  it  would  not  be  necessary  specifically  to  prohibit  strikes,  if 
the  Reserve  banks  continued  exempt  from  the  term  "employer." 

Senator  Taft.  But  you  object  to  their  organizing? 

Mr.  Clayton.  Not  so  much  to  their  organizing,  but  the  fact  that 
under  the  labor  relations  laws  they  would  have  the  right,  and,  in  fact, 
the  Reserve  banks  would  be  under  an  obligation  to  bargain  with  the 
em])loyees  and  yet,  under  the  law,  the  management  of  the  Reserve 
banks  have  no  right  under  the  Federal  Reserve  Act  to  grant  to  the 
employees  wage  increases  or  what  not  except  upon  approval  of  the 
Federal  Reserve  Board  in  Washington. 

Senator  Taft.  You  urged  us  2  years  ago  to  amend  the  Wagner  Act 
and  put  in  this  exemption  and  perhaps  it  went  in  in  conference. 

Mr.  Clayton.  That  is  right. 

Senator  Taft.  Although  you  would  be  opposed  to  the  complete  re- 
peal of  the  Taft-Hartley  law  and  restoration  of  the  Wagner  Act;  is 
that  correct? 

Mr.  Clayton.  I  would  like  to  say  that,  as  far  as  our  interest  is  con- 
cerned, we  hope  that  the  Federal  Reserve  banks  will  be  exempted 
because  there  would  be  an  unreasonable  conflict  between  the  Federal 
Reserve  Act,  on  the  one  hand,  and  the  Labor  Relations  Act  on  the 
other. 

Senator  Taft.  You  think  it  is  important  that  this  provision  of  the 
Taft-Hartley  Act  be  retained  ?  ' 

Mr.  Clayton.  That  or  a  provision  to  the  same  effect ;  yes,  sir. 

Senator  Pepper.  Mr.  Chairman,  I  would  like  to  take  about  one-half 
minute  before  Mr,  Clayton  goes. 

The  Chairman.  Senator  Pepper. 

Senator  Pepper.  Mr.  Clayton,  I  can  see  the  difference  between  your 
not  wanting  employees  of  the  Federal  Reserve  banks  who  are,  as  you 
say,  somewliat  public  employees,  to  have  the  right  to  strike,  but  I 
can't  see  any  harm  in  their  having  some  agency  come  in  and  talk  with 
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management,  who  in  turn  may  consult  with  the  Board  here  in  Wash- 
ington, which  has  the  final  authority,  about  what  the  terms  and  con- 
ditions of  employment  will  be,  when  you  assiune  they  don't  have  the 
right  to  strike  in  case  of  a  disagreement. 

What  harm  can  com€  from  the  fact  that  they  have  a  duty  to  talk  it 
over  and  through  collective  representatives'? 

Mr.  Clayton.  Tliere  is  no  objection.  In  fact,  I  think  we  recognize 
that  we  may  well  have  in  some  of  the  Reserve  banks  today  movements 
on  foot  to  organize. 

Senator  PEprER.  You  don't  object  to  the  process  of  collective 
bargaining  ? 

Mr.  Clayton.  Not  as  such.  But  as  long  as  they  have  a  right  under 
the  law  to  demand  of  the  management  of  the  Federal  Reserve  banks 
that  they  sit  down  and  bargain,  they  are  doing  a  vain  thing,  some- 
thing which  the  Federal  Reserve  Act  says  they  do  not  have  the 
power  to  do. 

Senator  Pepper.  However,  all  bargaining  is  simply  discussing  such 
matters  as  the  conditions  of  employment  and  compensation  for  employ- 
ment ;  isn't  that  right  ? 

Mr.  Clayton.  That  is  part  of  it. 

Senator  Pepper.  Naturally  no  one  could  suppose  that  the  banks 
could  exercise  an  authority  which  they  do  not  legally  possess,  but  I 
see  no  reason  why  they  shouldn't  discuss  it  with  them  and  then  the 
management  of  the  Federal  Reserve  Bank  would  say,  "You  realize, 
of  course,  what  we  do  has  to  be  approved  by  the  Federal  Reserve 
Board  in  Washington." 

Mr.  Clayton.  That  is  true,  but  it  seems  to  be  a  dangerous  situation 
if  the  employer  is  put  in  the  position  of  legally  having  to  bargain 
with  his  employees  and  he  might  make  an  agreement  which  later  he 
was  obliged  to  say,  "I  am  sorry,  I  didn't  get  approval  in  Washington." 
It  seems  to  me  that  would  be  rather  bad. 

The  Chairman.  Does  the  committee  want  Mr.  Clayton  to  come  back 
this  evening? 

Senator  Morse.  I  have  two  or  three  questions  that  I  think  we  could 
ask  now.  However,  if  you  don't  want  to  have  me  ask  them  now,  then 
I  must  ask  Mr.  Clayton  to  come  back. 

The  Chairman.  Members  of  the  committee  have  made  their  plans. 

Senator  Taft.  I  suggest  we  can  get  through  in  2  minutes. 

Senator  Morse.  I  want  to  ask  some  questions,  however. 

The  Chairman.  Very  well. 

Senator  Morse.  Mr.  Clayton,  could  you  advise  us  as  to  the  legisla- 
tive history  of  this  exemption  in  the  Taft-Hartley  law  in  answer  to 
these  questions  ? 

First,  you  did  not  appear  and  no  representative  of  the  Federal 
Reserve  banks  appeared  at  the  hearings  in  1947  on  this  matter;  is 
that  right? 

Mr.  Clayton.  No,  sir;  we  did  not.  We  were  able  to  discuss  it 
informally  in  committees. 

Senator  Morse.  When  the  bill  reached  the  floor  of  the  Senate  for 
debate,  it  didn't  have  any  exemption  in  it,  did  it,  for  Federal  Reserve 
employees  ? 

Mr.  Clayton.  Well,  I  couldn't  say  as  to  that.     It  seems  to  me  that 
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the  change  was  made  in  conference  and  it  was  later  presented  with 
the  change  in  it. 

Senator  Morse.  That  is  the  point  I  want  to  bring  out. 

Mr.  Clayton.  That  is  my  recollection. 

Senator  Morse.  Such  change  as  was  made  in  the  bill  in  1948  rela- 
tive to  this  exemption  was  made  without  debate  either  in  hearing  or 
in  executive  sessions  of  tliis  committee  or  on  the  floor  of  the  Senate, 
but  w^as  inserted  by  the  Conference  Committee  in  conference,  result- 
ing in  the  Members  of  the  Senate  being  in  a  position  where  they  either 
had  to  vote  up  or  down  the  comj^lete  conference  report.  We  are 
dealing  here  with  a  subject  matter  that  was  inserted  in  conference, 
that  at  no  time  was  ever  considered  by  this  committee  in  hearing  or 
in  the  bill  in  executive  session  or  in  the  debate  on  the  floor  of  the 
Senate.  Is  that  your  understanding  of  the  legislative  history  of  this 
exemption  ? 

Mr.  Clayton.  That  is  my  recollection. 

Senator  Taft.  Do  you  know  if  it  was  in  the  bill  passed  by  the 
House? 

Mr.  Clayton.  I  don't  believe  so.  I  don't  think  it  came  up  until 
the  conference  meetings,  but  I  wouldn't  be  positive. 

Senator  Morse.  We  could  check  it.  It  is  my  understanding  that 
it  was  one  of  those  proposals  that  was  inserted  in  conference  and  had 
not  been  considered  prior  to  conference. 

Mr.  Clayton.  I  should  correct  my  previous  answer.  Our  general 
counsel  reminds  me  that  the  House  version  did  have  a  broad  exemp- 
tion which  included  Federal  Reserve  banks,  but  the  Senate  bill  did  not. 

Senator  Morse.  But  the  representation  to  have  it  presented  in  the 
Senate  bill  was  not  made  until  the  matter  got  into  conference? 

Mr.  Clayton.  I  think  that  is  correct. 

Senator  Morse.  Wliich  is  immaterial  to  your  position  on  the  matter, 
but  it  represents  a  legislative  procedure  to  which  I  shall  always  object. 
I  do  not  believe  that  we  should  insert  in  conference  matters  that  have 
not  been  fully  considered  in  our  Senate  hearings  and  in  Senate  debates. 

Now  I  understand  your  theory  in  asking  for  this  exemption  is  that 
you  look  upon  these  bank  employees  as  Federal  employees. 

Mr.  Clayton.  Yes,  sir;  not  technically,  but  in  substance  the  whole 
set-up  is  governmental  rather  than  private. 

Senator  Morse.  It  is  on  that  statement  of  yours,  that  expression, 
"not  technically,"  about  which  I  would  like  to  ask  you.  Wliat  is 
their  technical  status  as  employees?  Are  they  in  fact  Government 
employees  ? 

Mr.  Clayton.  They  are  not  in  fact  Government  employees  or  they 
would  be  hired  and  put  under  the  same  restrictions  that  the  Govern- 
ment employees  are. 

Senator  Morse.  They  do  have  the  rights  of  Government  employees  ? 

Mr.  Clayton.  Not  identical.  They  have  very  much  the  same  rights 
because  of  the  fact  that  the  Federal  Reserve  System  is  not  operated 
for  private  profit,  and  the  Board  of  Governors  imposes  upon  the 
Federal  Reserve  banks  standards  of  employment  and  salaries,  which 
represents  as  near  an  approach  as  we  can  arrive  at  to  what  they  would 
be  if  they  were  under  the  Government. 

Senator  Morse.  The  fact  is  you  have  tried  to  model  your  employ- 
ment policies  after  civil  service  ? 
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Mr.  Clayton.  Yes,  sir. 

Senator  Morse.  But  they  are  not  in  fact  civil -service  employees? 

Mr.  Clayton.  No,  sir. 

Senator  Morse.  And,  therefore,  in  the  last  analysis  they  are,  as  a 
matter  of  law,  not  entitled  to  the  protection  of  civil-service  em- 
ployees ? 

Mr.  Clayton.  They  do  not  have  some  of  the  protections  of  civil- 
service  employees,  but  they  have  other  equivalent  protections. 

Senator  Morse.  Therefore,  if  a  commercial  bank  modeled  its  labor 
policies  on  exactly  the  same  pattern  upon  which  you  model  your  labor 
policies  in  the  Federal  Reserve  banks,  their  employees  would  stand 
technically  in  exactly  the  same  status  as  a  Federal  Reserve  bank 
employee;  is  that  correct? 

Mr.  Clayton.  It  is  possible  to  conceive  that  the  employees  would 
be  in  the  same  position,  but  the  bank  itself  cannot  be  presumed  to 
have  the  same  attitude  toward  them,  because  the  commercial  bank  is 
operated  for  private  profit  and  is  owned  by  private  individuals.  Re- 
serve banks  are  in  effect  owned  by  the  Government  of  the  United 
States. 

Senator  Morse.  We  are  concerned  in  this  legislation  in  part  with 
the  rights  and  the  interests  of  the  workers,  and  all  I  am  trying  to 
make  clear  in  the  record  is  whether  or  not  it  is  true  that  the  employees 
of  the  commercial  bank  would  stand  in  exactly  the  same  status  as  the 
employees  of  the  Federal  Reserve  bank  if  the  commercial  bank  adopted 
the  same  employment  policies  and  practices  which  you  gentlemen  in 
the  Federal  Reserve  System  adopt. 

Mr.  Clayton.  No,  sir ;  I  don't  think  they  would. 

Senator  Morse.  What  would  be  the  difference? 

Mr.  Clayton.  One  fundamental  difference  is  that  in  times  of  stress, 
as  we  have  witnessed  already  in  the  period  from  1929  to  1933,  private 
-enterprise  suffers  from  economic  disturbances  and  many  employees 
in  commercial  banks  found  themselves  out  of  work. 

The  employees  of  the  Federal  Reserve  banks  at  that  point  received 
a  great  deal  of  protection  that  they  would  not  have  received  had 
they  been  in  commercial  banks  because  the  Federal  Reserve  banks 
maintained  employment  all  the  way  through.  There  was  a  degree 
of  protection  not  enjoyed  by  employees  of  private  enterprise. 

Senator  Morse.  It  is  true  even  in  that  time  of  depression  that  the 
employees  of  a  great  many  strong  commercial  banks  maintained  their 
positions;  is  that  right? 

Mr.  Clayton.  Some  of  them. 

Senator  Morse.  So,  I  return  to  the  question  that,  as  far  as  legal 
status  is  concerned,  irrespective  of  whether  as  a  practical  matter  the 
employee  of  the  Federal  Reserve  bank  may  have  a  greater  chance 
possibly  of  longer  employment  than  in  a  commercial  bank,  the  mat- 
ter of  legal  status,  the  employees  of  the  Federal  Reserve  banks  stand 
in  the  same  position  as  the  employes  of  the  commercial  bank;  is  that 
right  ? 

Mr.  Clayton.  Legally,  I  suppose  they  do,  and  technically  they 
do.  They  are  not  Federal  employees;  I  have  already  pointed  that 
out.     I  was  trying,  however,  to  paint  the  whole  nietnre.  ^^at  ontv 
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the  position  of  the  employees  but  the  functions  of  the  Reserve  banks 
and  the  rehitionship  to  the  Government  itself,  which  is  certainly  dif- 
ferent from  tlie  functions  of  private  banks. 
Senator  Taft.  May  I  ask  a  question? 

Mr.  Clayton,  I  thought  you  represented  to  us  before  that  the  em- 
ployees of  the  Federal  Reserve  banks  were  subject  as  to  their  salaries 
and  terms  of  employment  to  the  orders  of  the  Government  agency, 
the  Federal  Reserve  Board. 
Mr.  Clayton.  That  is  correct. 

Senator  Taft.  Isn't  that  a  difference  between  them  and  national 
banks  ? 

Mr.  Clayton.  I  understood  the  Senator  to  put  an  assumption  to  me 
that  if  the  employees  in  a  private  bank  received  all  the  same  protection 
and  the  same  standards  of  work,  and  so  on,  that  Federal  Reserve 
bank  employees  did,  whether  or  not  they  would  be  in  the  same  position. 

Senator  Taft.  I  may  Sciy  historically,  Senator,  I  find  that  the  House 
bill  contains  the  words,  "shall  not  include  the  United  States  or  any 
instrumentality  thereof."  That  includes  not  only  the  Federal  Reserve 
banks  but  the  national  banks,  and  the  Senate  conference  objected 
strenuously  to  national  banks,  and  the  only  reason  we  agreed  to  the 
Federal  Reserve  exemption  was  the  statement  to  us  that  the  salaries 
and  terms  of  employment  of  these  employees  in  these  banks  were  sub- 
ject to  the  direction  of  a  Government  board,  and  so  the  director  of  the 
banks  had  no  free  hand  in  bargaining. 

Is  that  a  correct  statement? 

Mr.  Clayton.  That  is  correct,  and  no  salary  can  be  paid  by  any 
Federal  Reserve  bank  to  an  employee  or  officer  without  the  approval  of 
the  Federal  Reserve  Board  in  Washington. 

Senator  Morse.  Now,  Mr.  Clayton,  you  are  a  Federal  official,  are 
you  not  ? 

Mr.  Clayton.  Without  any  question.  All  the  Reserve  Board  and 
its  staff. 

Senator  Morse.  Is  your  position  on  this  exemption  any  position 
which  has  been  cleared  with  the  President  ? 

Mr.  Clayton.  Not  with  the  President ;  no,  sir. 

I  have  discussed  it  with  Secretary  Tobin.  however. 

Senator  Morse.  But  not  with  the  White  House? 

Mr.  Clayton.  But  not  with  the  White  House. 

Senator  Morse.  Well,  I  think  I  have  intimated  my  point  of  view,  Mr. 
Clayton,  that  if  these  employees  in  fact  are  not  Government  employees, 
I  see  no  reason  why  the  Congress  of  the  United  States  should  discrim- 
inate against  workers  in  this  country  who  are  not  Federal  employees, 
whether  they  work  for  your  bank  or  any  other  agency. 

I  believe  that  if  we  are  going  to  pass  a  law  here  that  is  going  to  be 
applicable,  for  example,  to  the  workers  in  commercial  banks,  it  ought 
to  be  applicable  to  workers  in  your  bank. 

That  is  all,  Mr.  Chairman. 

The  Chairman.  Is  there  anything  further  of  Mr.  Clayton  ? 

If  not,  we  will  recess  until  7 :  30  this  evening. 

(Whereupon,  at  5  :  45  p.  m.,  a  recess  was  taken  until  7 :  30  p.  m.,  this 
same  day.) 
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(Mr.  Clayton  submitted  the  following  prepared  statement:) 

Statement  Relating  to  S.  249,  on  Behalf  of  the  Board  of  Governors  op 
THE  Federal  Reserve  System,  Before  the  Senate  Committee  on  Labor  and 
Public  Welfare 

The  definitions  of  the  term  "employer"  contained  in  the  National  Labor  Rela- 
tions Act  of  1935  specifically  excluded  the  "United  States"  but  it  did  not  specifi- 
cally mention  Federal  Reserve  banks.  This  definition  in  the  1985  act  would  be 
restored  by  the  present  draft  of  S.  249.  It  is  the  view  of  our  Board  that  the 
National  Labor  Relations  Act  of  1935  was  not  intended  to  apply  and  did  not  have 
application  to  the  Federal  Reserve  banks.  However,  the  fact  that  Federal  Re- 
serve banks  are  specifically  exempted  from  the  1947  law  and  that  this  exemption 
would  not  be  specifically  contained  in  the  new  bill  would  create  a  legislative 
history  wiuch  might  be  construed  as  evidence  of  an  intention  to  remove  the  exist- 
ing exemption  of  the  Federal  Reserve  banks — which  we  do  not  believe  is  correct. 

The  Board  of  Governors  feels  strongly  tliat  it  is  in  the  interests  of  the  Federal 
Reserve  System  and  of  the  United  States  to  retain  in  the  proposed  labor  legisla- 
tion the  exemption  of  Federal  Reserve  banks  from  the  definition  of  the  term 
"employer."  It  recommends  that  the  language  of  the  bill  be  so  phrased  as  to 
continue  this  exemption  in  effect. 

The  reasons  for  this  exemption  may  be  briefly  summarized  as  follows : 

1.  The  Board  of  Governors  of  the  Federal  Reserve  System  was  created  as  the 
agency  of  Congress  which  is  specifically  charged  with  the  responsibility  of  approv- 
ing all  compensation  of  officers  and  employees  of  Federal  Reserve  banks  and  of 
exercising  general  supervision  over  such  banks.  Accordingly,  questions  as  to 
compensiition  and  other  benefits  of  employees  must  be  considered  by  the  Board 
here  in  Washington. 

2.  Federal  Reserve  banks  are  public  institutions  set  up  by  Congress  to  perform 
governmental  functions  in  the  national  interest,  including  their  important  opera- 
tions in  the  statutory  capacity  of  fiscal  agents  of  the  United  States.  They  are 
instrumentalities  and  agencies  of  the  United  States,  and  as  such  should  be  exempt 
as  is  the  United  States. 

3.  Strikes  against  a  Federal  Reserve  bank  would  be  in  effect  strikes  against  the 
United  States,  with  disastrous  consequences  to  the  operations  of  the  Government, 
particularly  in  connection  with  its  public  debt  transactions,  and  with  a  serious 
interruption  to  the  flow  of  revenues  into  the  Treasury. 

Supervision  of  Federal  Reserve  hanks  by  Board  of  Governors  of  the  Federal 
Reserve  System. — The  Federal  Reserve  banks  are  subject  to  the  general  super- 
vision of  the  Board  of  Governors  of  the  Federal  Reserve  System,  which  issues 
regulations  with  respect  to  many  of  tlieir  operations.  It  also  has  power  to 
suspend  or  remove  for  cause  any  officer  or  director  of  a  Federal  Reserve  bank. 
The  law  specifically  provides  that  any  compensation  for  officers  or  employees  of 
Federal  Reserve  banks  is  subject  to  the  approval  of  the  Board  of  Governors. 
Moreover,  su*^^'h  matters  as  retirement  and  death  benefits  of  employees,  insurance 
and  hospital  and  medical  benefits  for  them,  benefits  upon  termination  of  employ- 
ment and  other  related  expenditures,  are  approved  by  the  Board  in  accordance 
with  System  policies. 

Since  the  compensation  and  other  benefits  of  Federal  Reserve  bank  employees 
are  determined  finally  by  action  of  the  Board  of  Governors,  negotiations  between 
a  Federal  Reserve  bank  and  its  employees  with  regard  to  these  matters  could  not 
be  effective  in  producing  any  final  results.  Such  questions  must  be  submitted 
to  and  considered  by  the  Board  in  Washington.  The  Board,  which  consists  of 
seven  members  appointed  by  the  President  by  and  with  the  advice  and  consent 
of  the  Senate,  is,  of  course,  a  part  of  the  United  States  Government  and  this  has 
been  so  held  by  the  Attorney  General  (30  Op.  Atty.  Gen.,  p.  308). 

Inasmuch  as  the  Federal  Reserve  banks  are  not  free  to  fix  the  salaries  of 
their  employees  except  with  the  approval  of  the  Board  or  Governors,  it  would 
be  futile  to  require  the  Federal  Reserve  banks  to  engage  in  collective  bargaining. 
Obviously  it  was  not  intended  by  Congress  that  the  Board  of  Governors,  the  final 
arbiter  on  the  matter  of  comi>ensation  and  related  matters,  should  participate 
in  such  collective  bargaining.  Both  the  Board  and  the  banks  would  be  placed  in 
an  impossible  position  were  the  coverage  of  the  National  Labor  Relations  Act 
extended  to  the  employees  of  the  Reserve  banks.  Moreover  it  would  nullify 
the  present  provisions  of  the  Federal  Reserve  Act  with  respect  to  salary  approval 
by  creating  a  conflict  between  the  Federal  Reserve  Act  and  the  National  Labor 
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Relations  Act.  Congress  foresaw  problems  of  this  kind  when  it  made  provision 
for  the  exemption  of  the  United  States  from  the  labor  law. 

Public  character  and  functions  of  the  Federal  Reserve  ianks. — The  Federal 
Reserve  System  consists  of  the  Board  of  Governors  in  Washington,  the  12  regional 
Federal  Reserve  banks,  and  the  member  banks,  comprising  national  banks  and 
such  State  banks  as  are  admitted  to  membership.  Of  these  tlie  only  ones  for 
which  we  are  requesting  that  the  exemption  be  continued  are  the  twelve  Federal 
Reserve  banks.  We  are  not,  of  course,  requesting  any  such  exemption  for 
commercial  banks. 

Federal  Reserve  banks  are  not  private  institutions  organized  for  profit.  They 
are  essentially  public  in  character  and  are  operated  for  public  governmental  pur- 
poses in  accordance  with  the  mandate  of  Congress. 

Although  the  law  requires  every  member  bank  to  hold  stock  in  the  Federal 
Reserve  bank  of  its  district  in  an  amount  equal  to  a  certain  percentage  of  the 
member  bank's  capital  stock  and  surplus,  this  does  not  give  and  was  not  intended 
to  give  the  member  banks  any  direct  voice  in  the  operations  of  the  Reserve  bank. 
The  stock  may  not  be  sold  or  transferred,  and  the  only  privileges  accruing  to  a 
member  bank  from  the  stock  are  the  right  to  receive  a  cumulative  statutory  divi- 
dend of  6  percent  per  annum  and  to  cast  one  vote,  regardless  of  the  number  of 
shares  held,  in  the  election  of  six  of  the  nine  directors  of  the  Reserve  bank. 

Any  surplus  remaining  upon  liquidation  of  a  Federal  Reserve  bank,  after  pay- 
ment of  debts  and  dividend  requirements,  must,  under  the  law,  be  paid  to  the 
United  States.  Thus,  while  the  member  banks  own  the  Federal  Reserve  bank 
stock,  their  position  is  similar  to  that  of  a  holder  of  bonds  or  preferred  stock 
rather  than  of  common  stock,  as  the  entire  residuary  interest  and  ownership 
of  the  Reserve  banks  is  in  the  United  States.  The  United  States  occupies  a 
position  which  as  a  practical  matter  is  analogous  to  that  of  owner  or  common 
stockholder  of  the  Reserve  banks  and  the  Board  is  the  agency  of  the  United  States 
Government  entrusted  by  law  with  the  responsibility  for  effectuating  the  control 
inherent  in  this  residuary  ownership. 

The  most  important  functions  of  the  Federal  Reserve  banks  are  carried  on  in 
the  field  of  national  credit  and  monetary  control.  These  include  the  purchase 
and  sale  of  Government  securities  under  the  direction  of  the  Federal  Open 
Market  Committee,  which  consists  of  the  members  of  the  Board  and  five  repre- 
sentatives of  the  Federal  Reserve  banks.  The  law  requires  that  these  open 
market  operations  "shall  be  governed  with  a  view  to  accommodating  commerce 
and  business  and  with  regard  to  their  bearing  upon  the  general  credit  situation 
of  the  country"  and  also  that  "no  Federal  Reserve  bank  shall  engage  or  decline 
to  engage  in  open  market  operations  *  *  *  except  in  accordance  with  the 
direction  and  regulations  adopted  by  the  committee." 

Federal  Reserve  banks,  through  the  issuance  of  Federal  Reserve  notes,  furnish 
the  bulk  of  the  currency  now  used  by  the  public.  These  notes  are  under  the  law 
"obligations  of  the  United  States."  As  of  December  31,  1948,  the  total  amount 
of  currency  in  circulation  in  the  country  was  $28,224,000,000,  of  which  Federal 
Reserve  notes  constituted  $23,918,000,000. 

During  1947,  Federal  Reserve  banks  handled  1,669,000.000  checks  exclusive  of 
Treasury  checks.  Many  of  these,  of  course,  were  checks  payable  to  the  United 
States  for  which  credit  was  given  by  the  Reserve  banks  in  the  Treasixrer's 
account.  They  received  and  counted  about  3,492,000,000  pieces  of  paper  currency 
and  6,160,000,000  coins,  in  addition  to  tremendous  operations  in  collecting  so-called 
noncash  items  and  handling  coupons  from  bonds  held  in  safekeeping.  Before 
the  Federal  Reserve  banks  were  established,  such  currency  and  coin  functions 
were  performed  by  the  Treasury. 

Federal  Reserve  banks  hold  the  reserve  balances  of  their  member  banks  and 
enforce  the  reserve  requirements  prescribed  by  statute.  They  likewise  are  in- 
struments through  which  the  Board  enforces  its  regulations  relating  to  the  ex- 
tension of  credit  for  the  purchasing  or  cai*rying  of  securities  degistered  on  na- 
tional securities  exchanges  and  relating  to  the  extension  of  consumer  credit. 
These  law  enforcement  functions  are  all  obviously  governmental  functions  per- 
formed for  the  benefit  of  the  public  and  not  for  the  benefit  of  banks  or  any  private 
segment  of  the  community. 

Fiscal  agency  operations  of  the  Federal  Reserve  banks. — Under  the  law  the 
Reserve  banks  are  required  to  act  as  fiscal  agents  of  the  United  States  and  as 
depositaries  of  the  revenues  of  the  Government.  In  this  capacity  they  play  a 
vital  role  in  the  handling  of  the  public  debt  and  in  carrying  out  other  Govern- 
ment financial  operations.     In  1920  Congress  repealed  the  laws  providing  for 
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subtreasuries  of  the  United  States  and  authorized  the  Secretary  of  the  Treasury 
to  utilize  the  Federal  Reserve  banks  for  the  purpose  of  performing  any  or  all 
of  the  duties  and  functions  of  the  subtreasuries.  Many  of  these  duties  are  now 
performed  by  the  Federal  Reserve  banks. 

As  a  result,  an  enormous  volume  of  transactions  is  carried  on  through  the 
Federal  Reserve  banks  as  agents  for  the  Government.  They  carry  the  principal 
deposit  accounts  of  the  United  States  Treasury  and  handle  much  of  the  work 
entailed  in  issuing  and  redeeming  the  tremendous  volume  of  Government  securi- 
ties, such  as  has  been  necessary  in  the  past  decade. 

Checks  drawn  upon  the  Treasury  of  the  United  States  are  handled  in  two 
ways.  Some  of  them,  paper  checks,  are  presented  at  the  Fedreal  Reserve  banks 
and  forwarded  by  them  to  the  Treasury  Department  in  Washington  for  final 
payment.  Others,  the  so-called  punch-card  checks,  are  presented  to  the  Federal 
Reserve  banks  and  actually  paid  by  them  without  submission  to  the  Treasury 
Department  for  examination  or  payment. 

Perhaps  the  most  important  aspect  of  the  services  of  the  Reserve  banks  as 
agents  of  the  Government  is  in  connection  with  the  public  debt.  The  Reserve 
banks  receive  applications  for  Government  securities  from  those  wishing  to  buy, 
deliver  the  .securities,  and  receive  payment  for  them  for  the  Treasurer's  account. 
The  Reserve  banks  also  redeem  the  securities  as  they  mature,  pay  coupons  rep- 
resenting interest  on  the  securities,  hold  United  States  savings  bonds  in  safe- 
keeping, and  perform  many  other  similar  functions  in  servicing  the  public  debt. 

Since  the  functions  of  the  Federal  Reserve  banks,  including  their  fiscal-agency 
operations  for  the  United  States,  are  governmental  functions,  it  must  be  recog- 
nized that  for  the  purposes  of  the  labor  legislation  they  act  as  part  of  the  United 
States  in  performing  these  operations  and  accordingly  should  be  treated  for 
this  purpose  in  the  same  manner  as  the  United  States. 

The  Federal  Reserve  banks  have  been  held  by  the  courts  on  various  occa- 
sions to  be  agencies  of  the  Federal  Government.  The  Reserve  banks  ai-e  vastly 
different  from  national  banks.  The  latter  are  commercial  banking  institutions 
operating  for  the  profit  of  their  private  shareholders.  As  I  have  indicated,  this 
is  not  the  case  with  the  Reserve  banks.  It  would  be  difiicult  to  find  an  instru- 
mentality or  agency  of  the  Government  other  than  the  executive  departments 
and  establishments  of  the  Government  themselves  whose  functions  are  more 
closely  tied  in  with  Government  operations  and  whose  activities  are  more  govern- 
mental in  character  than  the  Federal  Reserve  banks. 

Effect  of  possible  Federal  Reserve  strike  upon  government. — If  negotiations 
under  collective  bargaining  with  Federal  Reserve  bank  employees  should  fail 
to  bring  about  agreements  on  all  occasions,  strikes  or  work  stoppages  might  well 
occur.  Such  strikes  would,  it  is  submitted,  be  in  effect  strikes  against  the  United 
States,  with  disastrous  consequences  to  the  operations  of  the  Government.  If  a 
strikes  should  occur  at  a  time  when  the  Treasury  was  engaged  in  a  drive  for 
raising  funds  through  the  sale  of  securities,  such  as  the  war  loan  drives  during 
the  recent  war,  or  during  refunding  operations,  the  public  debt  transactions  of 
the  Government  would  be  interrupted  to  the  serious  disadvantage  of  the  Treasury 
and  the  public. 

Not  only  would  public  debt  transactions  be  held  up  in  the  event  of  a  strike 
but  the  payment  of  checks  issued  by  the  Treasury  which  are  presented  to  the 
Reserve  bank  or  banks  affected  would  be  stopped  or  greatly  delayed.  More  im- 
portant, however,  is  the  fact  that  checks  drawn  in  favor  of  the  Government 
could  not  be  processed  through  the  Reserve  banks  and  as  a  result  the  flow  of 
revenues  into  the  Treasury  would  be  seriously  interrupted. 

For  the  reasons  indicated,  it  is  most  important  to  the  Federal  Reserve  System 
and  to  the  United  States  itself  that  the  exemption  of  the  Federal  Reserve  banks 
from  the  term  "employer,"  as  now  provided  in  the  labor  law,  should  be  continued 
in  the  proposed  legislation  and  that  no  doubt  of  the  intention  of  Congress  to  con- 
tinue this  exemption  should  be  allowed  to  arise  by  reason  of  the  elimination 
from  the  law  of  the  specific  exemption  now  contained  therein. 

There  are,  of  course,  various  ways  in  which  the  exemption  of  Federal  Reserve 
banks  from  the  term  "employer"  could  be  recognized  in  the  proposed  legislation. 
For  example,  it  could  be  done  by  providing  in  section  403  of  S.  240  that  the  term 
"employer"  should  have  the  same  meaning  as  when  used  in  the  National  Labor 
Relations  Act  but  "shall  not  include  any  Federal  Reserve  bank."  Another  method 
would  be  to  set  forth  specifically  in  section  403  the  meaning  of  the  term  "em- 
ployer" as  used  in  the  act  but  in  such  a  way  as  to  exempt  Federal  Reserve  banks. 

We  earnestly  urge  that  the  committee  give  this  matter  its  favorable  consider- 
ation. 
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EVENING  8ESSI0N 

The  Chairman.  Mr.  Duimagan,  I  understand  that  you  wish  to 
testify,  and  1  understand  tliat  Mr.  Henry  wants  to  come  up  at  the  same 
time.  Shall  we  treat  you  as  if  you  were  double  witnesses  or  do  you 
want  to  have  se})arate  statements  of  whom  you  represent? 

STATEMENTS  OF  CARL  E.  DUNNAGAN,  PRESIDENT,  PRINTING  IN- 
DUSTRY OF  AMERICA;  THOMAS  P.  HENRY,  JR.,  PRESIDENT, 
UNION  EMPLOYERS  SECTION,  PRINTING  INDUSTRY  OF  AMERICA; 
GERARD  D.  REILLY,  COUNSEL,  UNION  EMPLOYERS  SECTION, 
PRINTING  INDUSTRY  OF  AMERICA;  AND  OSCAR  WHITEHOUSE, 
SECRETARY,  UNION  EMPLOYERS  SECTION,  PRINTING  INDUSTRY 
OF  AMERICA 

Mr.  DuNNAGAN.  I  have  asked  Mr.  Henry  to  share  my  time,  Mr. 
Chairman.    We  each  have  a  statement  to  make. 

I  am  Carl  E.  Dunnagan,  president  of  the  Inland  Press,  Inc.,  608 
South  Dearborn  Street,  in  Chicago. 

The  Chairman.  The  Inland  Press,  is  that  the  press  that  supplies 
papers  to  all  the  small 

Mr.  Dunnagan.  That  is  a  private  printing  compaii}^,  and  there  is  no 
connection  whatever  with  the  daily  press  association. 

The  Chairman.  Nor  the  weekly  press  ? 

Mr.  Dunnagan.  No. 

The  Chairman.  What  is  that  organization  called,  something  like 
Inland,  is  it  not? 

Mr,  Dunnagan.  It  is  the  Inland  Daily  Press  Association,  I  believe. 

I  am  also  president  of  the  Printing  Industry  of  America,  Inc.,  the 
national  trade  association  of  the  commercial  printing  industry. 

Senator  Taft.  That  does  not  include  the  large  newspapers,  I  mean  it 
is  not  their  association,  is  it  ? 

Mr.  Dunnagan.  It  is  not  their  association. 

Senator  Taft.  Are  they  members  of  it? 

Mr.  Dunnagan.  They  are  not  members. 

This  association,  to  the  best  of  our  knowledge,  is  the  largest  group 
of  small  manufacturers  in  the  country. 

Among  our  3,600  meml^ers  are  companies  producing  a  substantial 
percentage  of  the  more  than  $2,000,000,000  annual  volume  of  com- 
mercial printing  and  employing  perhaps  300,000  workers.  Commer- 
cial printing  includes  printing  of  everything  except  daily  and  weekly 
newspapers.  It  includes  books,  magazines,  pamphlets,  letterheads,  and 
literally  hundreds  of  thousands  of  advertising  and  utility  items.  The 
commercial  printing  industry  deals  with  some  of  the  oldest  and  most 
thoroughly  entrenched  trade  unions  in  the  United  States,  and  a  good 
portion  of  the  industry  has  engaged  in  collective  bargaining  for  50 
years  or  more. 

What  I  have  to  say  here  this  evening,  therefore,  arises  from  long  ex- 
perience in  labor  relations  and  is  the  result  of  most  serious  thinking  on 
the  subject.  When  most  persons,  and  I  include  Senators  in  that  group, 
think  of  collective  bargaining,  they  think  in  terms  of  the  labor  rela- 
tions of  the  very  largest  corporations  emplojnng  thousands  of  workers. 
They,  therefore,  may  tend  to  lose  sight  of  the  position  of  the  smaller 
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businesses  or  of  the  industries  made  up  of  smaller  units.  The  average 
commercial  printing  plant  in  the  United  States  employs  fewer  than  25 
workers  and  has  an  annual  volume  of  between  $150,000  to  $250,000. 
It  has  limited  assets  and  cannot  withstand  excessive  pressure  from 
the  unions. 

The  Chairman.  May  I  ask  now,  are  the  members  of  your  associa- 
tion independent  ?  They  use  the  "bug"  generally,  is  that  pretty  gen- 
eral, in  their  printing? 

Mr.  DuNNAGAN.  Our  association,  Mr.  Chairman,  is  composed  of 
both  union  and  nonunion  employers,  union  and  open-shop  employers^ 
rather. 

The  Chairman.  The  open-shop  employer  means  some  nonunion 
shop  ? 

]Mr.  Dunnagan.  Yes,  some  nonunion  shop. 

The  Chairman.  There  are  several  of  what  you  would  call  the  in- 
dependent printing  organizations  that  have  never  been  unionized. 

Mr.  Dunnagan.  There  are  many. 

The  Chairman.  And  that  do  not  use  what  they  call  the  "bug"  ? 

Mr.  Dunnagan.  Union  labor;  yes,  sir.  There  are  many  of  such 
companies. 

The  Chairman.  Can  we  assume  here  that  you  are  speaking  for  both 
those  kinds  ? 

Mr.  Dunnagan.  I  am  speaking  for  both  that  kind  in  my  presento- 
tion;  yes. 

The  Chairman.  Organized  and  unorganized. 

Senator  Taft.  Can  you  tell  us  about  what  proportion  of  your  in- 
dustry is  organized  and  unorganized? 

Mr.  Dunnagan.  May  I  refer  that  question  to  our  secretary,  Mr 
Taft? 

Senator  Taft.  Yes,  just  roughly. 

Mr.  Whitehouse.  My  name  is  Oscar  Whitehouse.  The  percentage 
of  organization  in  the  printing  industry,  that  is,  the  conmiercial  book 
and  job  industry,  as  we  call  it,  consists  of  about  65  to  70  percent  union, 
and  30  or  35  percent  open  shop,  or  nonunion. 

The  Chairman.  Now,  does  that  percentage  hold  pretty  well  in  big 
cities  or  in  the  industrial  States,  or  do  you  get  out  into  the  rural  dis- 
tricts or  the  more  rural  districts  and  find  the  nonunion  shops  ?  Is  there 
any  way  in  which  we  can  judge  that  in  the  way  of  trends  ? 

Mr.  Whitehouse.  No  ;  it  is  impossible  to  do  that.  Some  cities,  how- 
ever, are  almost  a  hundred  percent  organization ;  other  cities  are,  per- 
haps, only  25  or  30  percent  union  shops. 

The  Chairman.  And  you  cannot  draw 

Mr.  Whitehouse.  You  cannot  draw  any  generalization  at  all. 

The  Chairman.  You  cannot  draw  any  generalization  at  all? 

Mr.  Whitehouse.  No. 

Mr.  Dunnagan.  May  I  proceed? 

The  Chairman.  Excuse  us  for  breaking  in. 

Mr.  Dunnagan.  The  industry  has  limited  assets  and  cannot  with- 
stand excessive  pressure  from  the  unions. 

On  the  other  hand,  the  unions  with  which  it  deals  are  international 
unions,  having  many  thousands  of  members  and  substantial  treasuries. 
The  problem  of  the  small-business  man  in  printing,  therefore,  is  how  to 
maintain  some  semblance  of  equality  unless  the  law  imposes  corre- 
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spending  duties  and  obligations  upon  both  employers  and  labor  organ- 
izations alike. 

Printing  has  often  been  pointed  to  as  an  example  of  an  industry, 
which,  before  the  Taft-Hartley  law,  got  along  ideally  with  its  unions. 
This  impression  is  entitled  to  some  correction.  Actually  if  the  print- 
ing industry  seemed  to  get  along  ideally  with  its  unions  in  many  in- 
stances it  was  because  it  did  not  have  the  bargaining  strength  to  resist 
exorbitant  demands  and  the  imposition  of  uneconomic  practices. 

It  is  worth  noting  that  following  the  war,  when  there  was  a  severe 
shortage  of  manpower,  the  unions  forced  upon  the  industry  the 
acceptance  of  the  37i/2,  the  8614,  and  in  some  cases  even  the  35-hour 
week. 

Senator  Taft.  It  makes  me  very  jealous,  Mr.  Dunnagan. 

Mr.  Dunnagan.  I  would  like  that,  too.    [Laughter.] 

The  Chairman.  You  know,  if  you  could  just  put  quality  as  well  as 
quantity  into  these  overhours,  they  would  not  be  so  bad.    [Laughter.] 

Mr.  Dunnagan.  Since  it  was  impossible  to  expand  the  working 
force,  all  that  this  meant  was  that  the  same  men  who  had  been  working 
40  hours  at  straight  time,  worked  8614  hours  at  straight  time  and  were 
paid  the  difference  in  overtime  wages.  This,  in  the  face  of  the  fact 
that  our  employees  have  traditionally  received  among  the  highest 
annual  earnings  of  workers  in  any  industry. 

Frankly,  gentlemen,  it  is  impossible  for  small  business  faced  by 
big  unions  to  effectively  resist  uneconomic  demands.  And  when  we 
join  together  with  other  employers  into  collective  bargaining  groups 
we  are  frequently  faced  with  the  union  strategy  of  "divide  and  con- 
quer." 

If  the  negotiation  committee  does  not  yield  to  some  demand  the 
union  affected  may  put  pressure  on  individual  plants  to  repudiate 
their  baragaining  agent. 

True  collective  bargaining  can  exist  only  when  there  is  relative 
equality  at  the  bargainin  table. 

We  do  not  ask  that  any  special  preference  be  given  to  employers. 

We  do  ask  that  in  any  labor  legislation  that  is  written,  the  obliga- 
tions, responsibilities,  and  rights  of  the  parties  be  the  same. 

In  our  judgment,  S.  249  is  deficient  in  this  respect.  Under  that 
bill,  for  example,  employers  have  a  duty  to  recognize  and  deal  with 
any  union  selected  by  a  majority  of  the  employees.  Employers, 
moreover,  are  forbidden  from  interfering  with  or  coercing  their 
employees  in  the  exercise  of  this  free  choice. 

Yet  the  proposed  secondary  boycott  section  is  so  drawn  that  it  could 
force  employers  who  are  faced  witli  a  boycott  to  coerce  their  employees 
into  joining  a  union.  In  other  words,  there  is  nothing  in  the  bill  which 
prevents  a  union  from  organizing  plants  whose  employees  do  not  want 
to  belong,  by  having  the  members  of  their  union  in  another  plant  refuse 
to  handle  goods  or  work  on  materials  coming  from  or  destined  to  the 
unorganized  plant. 

In  our  industry  the  secondary  boycott  is  a  powerful  weapon  which 
could  thus  be  employed,  as  it  was  before  the  passage  of  the  Taft- 
Hartley  Act,  to  coerce  small  employers  into  signing  up  with  unions 
which  do  not  represent  their  employees. 

Accordingly,  we  recommend  that  the  more  inclusive  language  in 
section  8  (b)  (4)  (A)  of  the  present  statute  be  incorporated  into  the 
committee  bill. 
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We  also  ask  that  you  write  into  the  law  a  specific  provision  permit- 
ting the  employer  the  full  exercise  of  free  speech  and  the  right  to  pre- 
sent to  his  employees,  who  may  or  may  not  be  members  of  a  union, 
economic  facts,  arguments,  and  opinions  to  counter  such  economic  data 
or  arguments  as  the  union  may  be  advancing.  While  I  realize  there 
is  no  specific  prohibition  against  such  free  speech  in  the  bill  as  pro- 
posed, the  fact  that  such  a  right  is  guaranteed  by  existing  law  might 
lead  the  Board  to  conclude  that  this  bill  intends  to  abridge  it. 

My  associate,  Thomas  P.  Henry,  Jr.,  president  of  the  union  em- 
ployers section  of  Printing  Industry  of  America,  Inc.,  representing 
those  printing  companies  which  deal  directly  with  the  unions,  will 
discuss  other  specific  provisions  of  a  law  which  he  feels  are  needed  for 
the  protection  of  its  members.     Mr.  Henry. 

The  Chairman.  Mr.  Henry. 

Mr.  Henry.  My  name  is  Thomas  P.  Henry,  Jr.,  and  I  represent  those 
companies  specifically  engaged  in  collective  bargaining  with  printing 
trades-unions,  and  operate  a  plant  at  Detroit,  Mich.,  which  sets  type 
for  printers  and  advertising  agencies. 

Employers  in  our  industry  deal  with  six  different  printing  trades- 
unions,  of  which  the  International  Printing  Pressmen's  Union  (AFL) 
and  the  International  Typographical  Union  (AFL)  are  the  largest. 
Bargaining  is  not  conducted  on  an  industrywide  basis  but  either  on 
a  single  plant  or  local  area  basis. 

Normally  all  union  plants  in  a  city  negotiate  with  the  unions  through 
a  local  employer  association.  These  relationships  developed  long  be- 
fore the  passage  of  the  Wagner  Act. 

Because  of  the  growing  trend  toward  centraFization  in  the  printing 
unions,  however,  the  main  provisions  of  many  contracts  are  not  arrived 
at  by  collective  bargaining  but  by  rules  imposed  on  the  local  unions  by 
the  international.  Consequently,  this  trend,  together  with  the  fact 
that  the  Wagner  Act  imposed  a  duty  to  bargain  only  upon  one  side, 
placed  the  employers  in  our  industry  at  a  serious  disadvantage. 

Of  course,  prior  to  the  Wagner  Act  it  might  have  been  contended 
that  since  Federal  law  placed  no  employer  under  an  obligation  to  bar- 
gain, the  unions  were  also  justified  in  their  policy. 

Even  after  that  act  became  law,  however,  some  of  these  unions  of 
ours  still  reserve  the  right  to  impose  working  conditions  unilaterally. 
For  example,  the  general  laws  of  the  International  Typographical 
Union  fix  the  ratio  of  apprentices  to  journeymen,  set  overtime  rates, 
lay  down  rigid  rules  for  hiring  and  discharging,  provide  for  a  closed 
shop,  define  standards  with  respect  to  seniority  and  establish  rules  of 
conduct  for  the  foremen,  who  must  be  a  member  of  the  union. 

Although  all  of  these  matters  are  of  vital  importance  to  us,  none  of 
them  are  bargainable  or  even  subject  to  arbitration. 

Section  2,  article  III,  of  these  ITU  general  laws  reads  as  follows : 

No  local  union  shall  sign  a  contract  guaranteeing  its  members  to  work  for  any 
proprietor,  firm,  or  corporation  unless  siich  contract  is  in  accordance  with 
international  law  and  approved  by  the  international  president. 

In  other  words,  such  union  laws  have  been  constantly  narrowing  the 
area  of  bargaining  by  preventing  employers  and  locals  in  their  nego- 
tiations from  arriving  at  any  agreement  unless  the  employer  is  will- 
ing to  agree  to  all  the  "must"  rules  of  the  international  union. 

Senator  Taft.  Those  contracts  provide  that  if  the  international 
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law  is  chanaed  by  the  international  union  during  the  pendency  of  a 
contract,  that  it  changes  the  terms  of  the  contract  ? 

Mr.  Henry.  Generally  not. 

Senator  Taft.  Usually  the  contract  goes  on  at  the  end  of  the  year? 

Mr.  Henry.  That  is  correct. 

I  am  going  to  suggest  four  requirements  needed  in  any  Federal 
labor  relations  act  which  are  vital  to  the  protection  of  an  industry 
confronted  by  powerful  unions,  some  of  which  have  never  shown 
an  interest  in  formal  collective  bargaining  as  you  gentlemen  probably 
conceive  it.  These  protections  would  be  equally  lielpful  in  other  in- 
dustries where  the  same  conditions  may  exist.  They  arise  out  of  the 
inability  of  an  industry  made  up  of  small-business  men  to  meet  the 
power  of  very  strong  unions  on  an  equal  footing. 

These  provisions  are  (1)  a  mutual  obligation  of  employer  and  union 
to  bargain;  (2)  an  effective  prohibition  against  jurisdictional  dis- 
putes; (3)  an  effective  prohibition  against  secondary  boycotts;  and 
(4)  a  prohibition  against  the  refusal  of  unions  to  permit  qualified 
woikers  to  be  employed. 

In  our  judgment,  the  pending  bill  is  fatally  defective  in  omitting 
from  the  list  of  unfair  labor  practices  by  unions  a  refusal  on  the  part 
of  the  employee  representative  to  bargain  collectively. 

We  ask  that  you  do  not  further  weaken  our  industry's  position  by 
conferring  on  ahTady  strong  unions  immunity  to  ignore  the  obligation 
to  bargain  in  good  faith. 

We  ask  that  you  place  in  this  bill  specific  language  to  insure  that 
botli  parties  have  a  legal  duty  to  bargain  collectively. 

With  respect  to  jurisdictional  disputes,  I  call  your  attention  to  the 
fact  that  the  constitution  of  many  of  these  printing-trade  unions 
contains  clauses  claiming  for  the  union  the  right  to  define  its  own 
jurisdiction  irrespective  of  whether  or  not  the  appropriate  unit  has 
been  determined  by  the  Labor  Board  and  regardless  of  whether  or 
not  the  union  has  won  an  election  and  has  been  certified. 

The  Chairman.  May  I  ask  a  question  there? 

Mr.  Henry.  Yes. 

The  Chairman.  You  urge  making  both  sides  bargain,  that  is,  forc- 
ing both  the  employer  and  the  employee  to  bargain,  when  bargain- 
ing time  comes.  Now,  as  a  result  of  the  Communist  affidavit  put  in 
the  Taft-Hartley  law,  probably  there  are  more  employers  who  refuse 
to  bargain  than  employees.  In  any  experience  that  I  have  observed, 
that  has  been  the  case.  And  in  strikes  where  the  heads  of  the  union 
have  not  signed  the  affidavit  the  employers  have  said  that  they  will 
not  bargain  because  it  would  be  against  the  law  to  bargain. 

Now,  if  you  had  the  sort  of  law  that  you  have  suggested,  do  you 
think  that  anyone  could  have  forced  the  employer  under  those  circum- 
stances to  bargain  ? 

Mr.  Henry.  I  am  not  a  lawyer,  but  I  was  under  the  impression  that 
the  Wagner  Act  forced  the  employers,  the  industry,  to  bargain  with 
the  unions. 

The  Chairman.  Then  yon  do  not  think  that  the  provisions  of  the 
Taft-Hartley  Act  removed  the  pressure  in  regard  to  bargaining,  do 
you  ? 

Mr.  Henry.  No,  indeed. 

The  Chairman.  I  think  it  is  still  there,  but  still  employers  used 
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the  Communist  affidavit  as  a,  what  they  considered,  perfectly  valid 
excuse,  because  they  claimed  that  the  bargaining  agents  on  the  other 
side  were  just  outlawed.  That  is  my  expression,  not  theirs,  so  I  do 
not  want  to  get  into  a  quarrel  over  the  meaning  of  "outlawed."  At  any 
rate,  they  would  not  bargain. 

Now,  my  question  is,  Is  there  anything  that  can  force  the  bargain- 
ing when,  in  any  kind  of  law,  there  is  a  loophole  that  an  employer 
might  choose  or  an  employee  might  choose?  Would  we  not  have  to 
have  a  law  so  perfect  all  the  way  down  the  line,  if  we  were  going  to 
try  to  force  bargaining  all  the  time,  that  there  would  never  be  a  valid 
excuse  for  not  coming  to  the  bargaining  table?  Could  we  make  it 
that  tight,  do  you  think? 

Mr.  Henry.  It  seems  to  me  that  industry,  under  the  Wagner  Act, 
sought  every  sort  of  a  loophole  to  avoid  the  bargaining  table,  unsuc- 
cessfully. 

The  Chairman.  You  think  they  were  unsuccessful  ? 

Mr.  Henry.  In  avoiding  bargaining  with  the  unions?  They  were 
in  the  printing  industry. 

The  Chairman.  Thank  you. 

Mr.  Henry.  Whenever  the  claims  of  these  unions  overlap — and  this 
happens  very  frequently — one  union  or  another  threatens  to  strike 
unless  the  employer  bows  to  its  demands  at  the  expense  of  the  rival 
organization. 

In  such  strikes  the  employer  is  in  the  middle.  Under  the  pending 
bill  as  written,  there  is  nothing  to  prevent  a  union  from  striking  to 
enforce  such  a  jurisdictional  claim. 

It  is  true  that  an  employer  could  invoke  the  arbitration  provisions 
of  the  bill,  but  he  would  have  no  recourse  against  a  continued  strike 
until  after  the  arbitrator  had  made  his  award.  Even  then,  if  the  union 
is  defiant,  the  employer  could  get  no  relief  except  by  tiling  an  unfair- 
labor-practice  charge  and  waiting  the  year  or  more  it  usually  takes  to 
have  the  circuit  courts  of  appeals  enforce  a  Board  decision. 

Meanwhile,  the  union  or  unions  could  disrupt  the  operation  of  the 
employer's  business  and  seriously  damage  or  destroy  it  while  the 
case  was  being  heard.  Clearl}^,  a  prohibition  against  jurisdictional 
disputes  is  of  no  value  to  a  small  business  with  limited  resources  un- 
less the  bill  carries  with  it  the  power  to  enjoin  the  jurisdictional  dis- 
pute until  after  there  has  been  a  decision,  by  arbitration  or  otherwise, 
as  to  the  bargaining  unit  or  bargaining  representative. 

With  respect  to  the  secondary  boycott,  here  again  there  must  be 
some  protection  for  small  business  against  the  economic  power  of  a 
large  union. 

The  secondary  boycott  is  used  primarily  as  a  substitute  for  legiti- 
mate organization  effort  by  trade-unions.  If  the  unions  are  engaged 
in  a  traditional  form  of  trade-unionism,  they  can  organize  the  un- 
organized workers,  and  apply  for  certification  as  their  bargaining 
agent. 

Instead,  the  union  says  to  a  union  employer,  "You  may  not  send 
work  or  take  work  from  a  nonunion  shop  under  threat  of  a  strike  or 
disruption  in  your  plant." 

This  means  that  the  unions  penalize  those  companies  with  which 
they  have  contractual  relations  as  a  means  of  enforcing  their  will 
on  those  companies  with  which  they  have  no  contractual  relations. 
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The  secondary  boycott  must  be  outlawed  as  most  unfair  to  those  very 
companies  which  have  legitimately  engaged  in  collective  bargaining 
and  reached  agreements  with  trade-unions.  But,  more  important,  in 
order  to  avoid  irreparable  damage,  here  again  the  injured  party  must 
have  the  right  to  immediate  relief. 

The  pending  bill  introduced  by  the  Chair  proposes  to  remove  all 
compulsory  membership  restrictions  now  contained  in  the  Taft- 
Hartley  law. 

We  do  not  oppose  the  elimination  from  the  present  law  of  the  union- 
shop  referendum,  which  is  now  necessary  before  entering  into  a 
contract  requiring  union  membership  as  a  condition  of  continued 
emploj^nent. 

For  more  than  a  year  our  industry  has  been  working  under  the 
union-shop  provisions  of  the  act.  To  our  knowledge,  no  harm  has 
come  to  any  of  the  unions  with  which  we  deal  who  have  entered  into 
this  type  of  union  security.  It  has  largely  eliminated  the  closed  union 
without  lessening  the  unions'  strength  in  the  plants. 

The  printing  industry  would  regard  the  return  of  the  combination 
of  the  closed  shop  and  the  closed  union  as  most  unfortunate. 

Based  upon  our  experience,  our  industry  recommends,  with  the 
exception  of  the  section  9  (a)  election,  that  the  provisions  in  the  pre- 
sent law  relating  to  union  membership  as  a  condition  of  continued 
employment  remain  unchanged. 

We  feel  that  these  suggestions  will  result  in  more  ])eaceful  relations 
in  the  printing  industry.  Nothijig  we  have  said  here  changes  our 
basic  desire  to  bargain  collectively  in  good  faith  as  we  have  in  the 
past. 

In  summary,  then,  I  would  like  to  restate  the  five  issues  on  which 
Mr.  Dunnagan  and  I  have  urged  your  consideration : 

(1)  That  secondary  boycotts  be  effectively  prohibited; 

(2)  That  the  right  of  free  speech  be  clearly  set  forth  in  the  statute; 

(3)  That  the  duty  to  bargain  shall  be  binding  upon  both  parties; 

(4)  That  the  jurisdictional  strike  be  effectively  prohibited;  and 

(5)  That  unions  be  required  to  permit  qualified  workers  to  be 
emploj^ed. 

We  shall  be  very  pleased  to  answer  any  questions  which  you  may 
have  with  respect  to  this  testimony. 

The  Chairman.  Senator  Douglas,  do  you  have  any  questions? 

Senator  Douglas.  Yes.  May  I  ask  a  question  based  on  page  8,  Mr. 
Henry. 

Mr.  Henry.  Page  8  ?    Yes,  sir. 

Senator  Douglas.  At  the  end  of  the  first  paragraph.  Did  I  under- 
stand you  to  say  that  you  believe  that  in  the  case  of  a  jurisdictional 
dispute  the  Board  should  have  the  power  to  enjoin  a  boycott  or  strike 
prior  to  the  declaration  that  there  is  an  unfair  labor  practice? 

Mr.  Henry.  Prior  to  the  decision  as  to  the  bargaining  unit? 

Senator  Douglas.  Yes,  and  prior  to  the  finding  that  there  has  been 
an  unfair  labor  practice. 

Mr.  Henry.  This  is  a  jurisdictional  dispute  we  are  discussing. 

Senator  Douglas.  I  understand,  but  isn't  that  made  an  unfair  labor 
practice  in  S.  249  ? 

Mr.  Henry.  Perhaps  Mr.  Reilly  can  answer  that. 

Mr.  Reilly.  Senator  Douglas,  may  I  explain  the  difference  between 
the  two  bills? 
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Under  section  8  (b)  (4)  (D)  of  the  present  act,  it  is  an  unfair  labor 
practice  to  strike  to  enforce  a  jurisdictional  claim  unless  the  employer 
is  violating  a  certification  or  an  order  of  the  Board. 

The  legislative  history  indicates  that  they  meant  a  preexisting  certi- 
fication or  order. 

Under  the  proposed  bill,  it  is  not  an  unfair  labor  practice  to  engage 
in  a  jurisdictional  strike  even  though  the  union  is  not  certified,  but  if 
the  union  that  loses  after  there  has  been  an  arbitration  proceeding, 
and  then  defies  the  jurisdiction  award,  that  then  becomes  an  unfair 
labor  practice. 

The  difference  between  the  two 

Senator  Douglas.  That  is  after  the  award  has  been  ni}\de. 

Mr.  Reilly.  That  is  correct,  Senator.  So,  instead  of  its  being  an 
unfair  labor  practice  per  se,  as  it  is  under  the  present  act,  the  proposed 
bill  would  not  make  it  an  unfair  labor  practice  unless  the  loser  defied 
the  award,  so  that  a  strike  might  go  on  for  some  time  until  the  arbi- 
trator had  issued  his  decision. 

Then,  if  the  loser  defied  the  arbitrator,  then  a  charge  of  unfair  labor 
practice  could  be  filed,  presumably  a  complaint  would  issue,  but  even 
then  relief  might  be  a  long  time  off,  since  it  takes  the  Board  about  a 
year  to  process  a  complaint  case,  and  for  the  circuit  court  of  appeals 
several  months  afterward  to  issue  an  enforcement  order. 

Under  the  present  act,  of  course,  interim  injunctive  relief  is  discre- 
tionary, to  be  sure,  provided  for  in  the  case  of  jurisdictional  strikes. 

Senator  Douglas.  What  I  tried  to  get  to  is  this:  In  the  case  of 
individual  workmen  under  the  Wagner  Act,  who  complain  that  they 
have  been  discriminated  against  in  the  course  of  employment  because 
of  membership  or  activity  in  labor  unions,  is  it  not  true  that  the  Board 
can  only  issue  a  cease-and-desist  order  upon  the  employer  after  a 
finding  has  been  made  that  it  is  an  unfair  labor  practice,  and  there  is, 
therefore,  a  long  delay  which  occurs  necessarily  in  the  reinstatement 
of  a  man  who  later  is  found  was  discharged  because  of  union  activity, 
long  after. 

Now,  aren't  you  asking  for  preferential  treatment  when  you  are 
asking  that  we  speed  up  the  process  in  the  case  of  unfair  labor  practices 
on  the  part  of  unions  ?     Do  I  make  myself  clear  ? 

Mr.  Reilly.  Yes,  you  do,  indeed. 

The  Chairman.  Mv.  Reilly,  if  you  come  up  close  to  the  microphone 

1  think  we  can  all  hear  you. 

Mr.  Reilly.  Senator  Douglas,  there  is  not  any  doubt  that  it  does 
take  a  long  time  for  a  man  to  be  reinstated,  but  it  is  a  very  dangerous 
thing  for  an  employer  not  to  do  so  if  there  is  a  clear  case,  because  all 
during  this  period  of  litigation  there  is  back  pay  running,  so  that, 
let  us  assume,  the  case  might  take  two  years  to  reach  an  ultimate  deci- 
sion by  the  circuit  court  of  appeals.     That  employer  then  has  to  pay 

2  years'  back  pay,  assuming  that  the  man  has  not  gotten  another  job 
in  the  meantime. 

Now,  there  is  no  provision  in  the  proposed  bill  for  an  employer  to  be 
reimbursed  for  any  monetary  damages  he  may  have  received  during 
this  period  that  the  jurisdictional  dispute  was  being  decided  in  which 
the  imfair-labor-practice  case  was  being  processed. 

Now,  under  the  present  act,  however,  there  is  no  preferential  treat- 
ment so  far  as  the  jurisdictional  strike  is  concerned,  because  it  is 
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optional  with  the  general  counsel  in  a  jurisdictional  strike  case  as  to 
whether  or  not  he  applies  for  an  injunction;  that  is,  section  8  (b)  (4) 
(D)  is  treated  differently  from  the  unfair  labor  practices  relating  to 
a  secondary  boycott,  so  that  with  respect  to  section  8  (b)  (4)  (D)  you 
have  identically  the  same  situation  that  you  have  with  respect  to  both 
the  union  and  Ihe  employer,  unfair  labor  practices  under  the  present 
law. 

In  other  words,  the  general  counsel  can  apply,  if  he  sees  fit,  for  a 
temporary  injunctive  relief.  He  does  not  have  to  do  so.  Thus  far 
he  has  not  done  so  in  any  of  the  jurisdictional-strike  cases. 

Senator  Taft.  Has  there  been  any  difficulty  with  the  jurisdictional- 
strike  cases,  any  dissatisfaction  with  them,  so  far  as  you  know,  the 
treatment  under  the  Taft-Hartley  law  ? 

Mr.  Reillt.  Well,  it  seems  to  have  cured  them  pretty  well  in  the 
printing  industry.  There  have  been  almost  none  in  the  past  year  and 
a  half  it  has  been  in  effect. 

Senator  Taft.  As  to  the  effect  of  the  jurisdictional-strike  provision 
of  the  Taft-Hartley  law,  hasn't  it  been  to,  in  effect,  force  the  unions 
io  arbitrate  between  themselves  and  accept  the  arbitration?  That 
would  at  least  seem  to  be  the  story  in  the  building  trades. 

Mr.  Reillt.  In  the  building  trades ;  yes,  sir. 

Senator  Taft.  What  about  the  printing 

Mr.  DuNNAGAN.  To  my  knowledge,  there  has  not  been  a  jurisdic- 
tional strike  since  the  Taft-Hartley  law  went  into  effect. 

Senator  Taft.  In  the  printing  trades  ? 

Mr.  DuNNAGAN.  In  the  printing  trades. 

Senator  Taft.  Has  there  been  complaint  from  the  unions  that  any 
of  them  have  been  harshly  treated  by  reason  of  the  provisions  under 
the  law^  ?     Have  you  heard  anything  on  that  ? 

Mr.  DuNNAGAN.  Not  in  that  respect. 

Mr.  Reilly.  Well,  excuse  me ;  yes.  There  has  been  one  charge  made 
to  the  committee  by  Mr,  Randolph  of  the  ITU,  president  of  the  ITU, 
when  he  testified  here  during  the  spring. 

He  testified  that  because  of  the  jurisdictional-strike  provisions  in 
the  Taft-Hartley  Act,  an  employer  could  arbitrarily  take  work  away 
from  the  union  and  assign  it  to  nonunion  men,  or  he  could  assign  it 
to  some  union  that  he  liked  better  than  he  liked  the  union  which  he 
had  traditionally  dealt  with. 

Now,  that  contention  had  no  basis  either  in  anything  that  happened 
in  the  printing  trade  or  printing  industry,  nor  did  it  have  any  possi- 
bility of  it  happening,  because  if  he  deliberately  took  it  away  from 
union  men  and  gave  it  to  nonunion  men,  it  would  be  an  unfair  labor 
practice  under  section  8  (a)  (3)  of  the  act.  If  be  was  diluting  the 
-craft,  as  the  contention  was  made,  all  that  the  union  needed  to  do  to 
protect  itself  was  to  file  a  petition  for  certification  and  then,  of  course, 
a  certified  union,  if  an  employer  tries  to  take  work  away  from  it,  under 
the  Taft-Hartley  Act  that  strike  is  not  an  unfair  labor  practice. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  I  would  like  to  ask  one  more  question.  Suppose 
there  is  a  strike  which  arises  because  of  an  unfair  labor  practice  on  the 
part  of  the  employer,  and  tlie  workers  are  later  ordered  reinstated. 
Will  their  back  pay  begin  from  the  time  they  struck  or  from  the  time 
that  the  order  of  reinstatement  was  made? 
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Mr.  Reilly.  Il  runs  from  the  date  that  tliey  give  up  their  strike 
and  ask  to  <>o  back  to  work.  Then  if  the  employer  refuses  to  take 
them  back  on  the  ground  that  they  are  replacements,  then  back  pay 
starts  to  run  from  that  day.  If  he  might  refu.se  to  take  them  back 
simpl}-  because  he  would  disagree  with  them,  it  runs  from  that  date 
that  they  want  to  give  up  the  strike  and  go  back  to  work. 

Senator  Douglas.  Does  that  mean  that  though  at  a  later  period 
the  strike  is  decided  to  be  just,  the  strikers  do  lose  pay  for  the  period 
of  the  strike? 

Mr.  Reilly.  Yes.  That  was  always  true  under  the  Wagner  Act, 
Senator,  as  you  know;  and  the  theory  was  for  not  giving  them  back 
pay  during  the  period  they  were  out  on  strike  that  they  had  an  ad- 
ministrative remedy  under  the  statute,  and  so  they  could  have  re- 
mained at  work,  and  they  would  liave  had  redress,  because  the  eco- 
nomic striker  has  no  redress  under  the  statute. 

Senator  Dot:glas.  That  is  all. 

The  Chairmax.  Senator  Taft,  do  you  have  any  questions? 

Senator  Taft.  I  think  I  will  pass  along.  I  do  not  think  I  have  any 
special  questions  at  the  moment. 

Tile  Chairman.  Senator  Murray. 

Senator  Murray.  No  questions. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  I  have  no  questions. 

The  Chairman.  Senator  Neely. 

Senator  Neely.  No,  sir. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  No  questions. 

The  Chairman.  Senator  Donnell. 

Senatoi-  Doxnell.  Mr.  Dunnagan  or  Mr.  Henry,  whichever  one  of 
you  desires  to  answer  this  (luestion,  on  page  9  of  Mr.  Henry's  testi- 
mony appears  this  .sentence : 

For  more  than  ;i  year  our  iiidiistry  has  been  working  under  the  union-shop 
provisions  of  the  act. 

I  woukl  like  to  inquire,  lirst.  approximately  how  many  unions  are 
there  with  which  your  industry  deals? 

Mr.  Henry.  There  are  six  major  unions. 

Senator  Donnfll.  Six  major  unions? 

jNIr.  Henry.  That  is  correct. 

Senator  Donnell.  Now.  have  all  of  those  six  unions  accepted  with- 
out contest  the  elimination  of  the  closed  shop,  as  that  elimination  was 
achieved  by  the  Taft-Hartley  Act? 

]Mr.  Henry.  Four  of  the  unions  have  caused  no  difficulty  in  res])ect 
to  that.  Whether  the  closed  shop  has  actually  been  eliminated  by 
the  passage  of  the  Taft-Hartley  Act  is  another  questioiL 

Howeve]-.  there  are  two  unions  that  have  caused  difficulty  over  the 
closed-shop  provisions.  One  of  those  is  the  International  Typograph- 
ical Union,  which  h.as  openly  stated  that  it  had  no  intention  of  iriv- 
ing  up  the  closed  shop,  and  the  other  has  been  the  Amalgamated  Li- 
thographers of  Amei-ica,  who  have,  through  various  subterfuges,  at- 
teropted  to  nvoid  the  implication  of  the  act. 

Senator  Donnell.  Now,  the  International  Typographical  Union  is 
the  other,  of  which  Mr.  Randolph  is  the  head? 
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Mr.  Henry.  That  is  correct. 

Senator  Donnell.  It  has  announced,  you  say,  that  it  is  not  going 
to  be  bound  by  the  closed-shop  provisions  of  the  Taft-Hartley  Act? 

Mr.  Henry.  On  many  occasions. 

Senator  Donnell.  Yes. 

Mr.  Henry,  have  the  other  four  unions,  and  the  various  employers 
gotten  along  all  right,  satisfactorily,  and  amicably  under  the  union- 
shop  provision  of  the  Taft-Hartley  Act? 

Mr.  Henry.  That  is  correct. 

Senator  Donnell.  Well,  is  there  any  reason  you  know  of  why  the 
ITU  should  not  have  been  able  to  get  along  just  as  satisfactorily  as  the 
other  four  to  which  you  referred  ? 

Mr.  Henry.  I  know  of  none. 

Senator  Donnell.  Approximately  how  many  members  does  the  ITU 
have,  you  say  ? 

Mr.  Henry.  They  have  63,000  members  on  which  they  pay  dues  into 
the  American  Federation  of  Labor. 

Senator  Donnell.  And  the  Amalgamated  Lithographers  of  Ameri- 
ica  have  about  how  many  members  ? 

Mr.  Henry.  Pardon  me,  sir  ? 

Senator  Donnell.  The  American  Lithographers,  how  many  do  they 
have  ? 

Mr.  LIenry.  Approximately  20,000  members. 

Senator  Donnell.  How  many  do  the  other  four  in  the  aggregate 
have,  would  you  say  ? 

Mr.  Henry.  About  140,000. 

Senator  Donnell.  So,  unions  having  an  aggregate  membership  of 
approximately  140,000  have  got  along,  so  far  as  you  know,  satisfac- 
torily under  the  union-shop  authorization,  and  under  the  closed-shop 
prohibition  of  the  Taft-Hartley  law,  although  the  ITU  and  the  Amal- 
gamated Lithographers  have  taken  the  contrary  view  and  have  ex- 
pressed opposition,  is  that  right? 

Mr.  Henry.  That  is  correct. 

Senator  Donnell.  Yes,  sir. 

Mr.  Henry,  has  it  been  the  experience  of  your  industry  that  under 
the  closed  shop  there  was  an  adequate  supply  of  employees  presented 
to  the  industry,  or  was  there  a  decline  in  the  number,  or  an  inadequate 
increase? 

Mr.  Henry.  There  has  been  a  very  unsatisfactory  supply  of  labor 
in  the  International  Typographical  Union  for  at  least  8  j'ears. 

Senator  Donnell.  Now,  would  you  just  amplify  on  that  and  tell 
us  what  you  mean  by  that  statement. 

Mr.  Henry.  I  mean  that  in  the  printing  industry  in  Detroit,  for 
example,  for  the  past  O  years  approximately  25  percent  of  the  hours 
worked  in  the  industr\'  have  worked  at  overtime  rates,  because  there 
were  not  enough  members  of  the  union  to  do  the  typographical  work. 

Senator  Donnell.  Has  that  condition  prevailed  anywhere  else  in 
the  United  States? 

Mr.  Henry.  That  has  prevailed  generally  throughout  the  country 
since  the  middle  of  the  war  period. 

Senator  Donnell.  About  that  same  percentage  of  overtime,  would 
3'ou  estimate? 

Mr.  Henry.  Perhaps  somewliat  less,  but  roughl}'  at  15  to  20  percent. 
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Senator  Donnell.  Fifteen  to  twenty  percent.  What  has  been  the 
experience  of  your  industry  in  regard  to  the  age  of  the  average  em- 
ployees in  the  printing  trades? 

Mr.  Henry.  According  to  the  records  of  tlie  Typogi-aphical  Union, 
we  are  discussing  here,  the  average  age  of  their  members  is  now  47. 

Senator  Donnell.  How  does  that  compare  with  the  average  age  of 
other  union  members  ? 

Mr.  Henry.  Mr.  Whitehouse,  do  we  have  any  figures?  I  am  sorry, 
we  do  not  have  the  figures. 

Senator  Donnell.  Hoav  has  it  been  that  tliere  has  been  such  a 
marked  shortage  in  employees  in  the  International  Typographical 
Union  (  How  has  that  been  brought  about  and  what  has  been  the 
cause  of  it? 

Mr.  Henry.  The  Typographical  Union  has  restrictions  on  the  num- 
ber of  apprentices  which  are  permitted  to  the  employers  in  the 
industry. 

Senator  Donnell.  Do  you  know  what  those  restrictions  are,  in 
general ? 

Mr.  Henry.  The  international  union  laws  provide  that  no  local 
union  may  have  a  contract  unless  the  apprentice  ratio  is  limited  so 
that  there  is  not  more  than  one  apprentice  for  the  five  journeymen  up 
to  and  including  the  four  journeymen.  After  that  there  cannot  be 
but  1  apprentice  for  10  journeymen.  However,  in  addition  to  the 
I'estriction  on  the  numbers  by  the  international  rules,  the  local  unions, 
also  establish  apprentice  restrictions  whicli  provide  for  the  maximum 
number  of  apprentices  which  may  be  permitted  in  any  one  plant. 

So,  as  a  result  of  that,  in  the  city  of  Atlanta,  there  are  not  more 
than  two  apprentices  no  matter  how  large  the  composing  room  may 
be;  in  St.  Louis  not  more  than  three;  in  Birmingham,  Ala.,  one  is  the 
maximuuL 

There  is  no  city  in  the  United  States  with  which  we  are  familiar  in 
the  commercial  printing  industry  that  permits  more  than  seven  ap- 
prentices in  any  plant  regardless  of  its  size. 

Senator  Donnell.  Now,  let  me  say  in  my  own  city  of  St.  Louis,  is 
Woodward  &  Tiernan  one  of  the  printing  plants  there? 

]Mr.  Henry.  Yes. 

Senator  Donnell.  Is  that  one  of  the  larger  ones? 

Mr.  Henry.  Yes. 

Senator  Donnell.  Do  you  know  about  how  many  people  they  em- 
ploy belong  to  the  International  Tj-pographical  Union? 

]Mr.  Henry.  I  am  sorry  we  do  not  have  the  figures. 

Senator  Donnell.  But  the  limit  in  that  plant,  regardless  of  the 
number  of  employees  of  the  International  Typographical  Union,  the 
limit  of  apprentices  is  how  many  ? 

Mr.  Henry.  Three. 

Senator  Donnell.  It  is  three.  In  other  words,  if  tliere  are  a  hun- 
dred people — I  have  no  idea  how  many  there  are — but  supposed  there 
are  a  hundred  people  employed,  the  total  number  of  apprentices  in 
that  place  who  are  permitted  is  three,  is  that  right? 

Mr.  Henry.  That  is  correct. 

Senator  Donnell.  Or  if  we  were  to  take  a  more  glaring  illustration, 
if  there  are  250  people  or  only  50  peoi)le,  the  number  of  apprentices  is 
the  same? 
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Mr.  Henry.  That  is  correct. 

Senator  Donnell.  The  inaximiim  number  of  apprentices- 


Mr.  Henry.  The  city  of  Chicago,  JMr.  Dunnagan  can  enlighten  ns  on 
that ;  there  are  composing  rooms  with  as  many  as  200  employees.  What 
is  the  maximum  in  Chicago? 

Mr.  Dunnagan.  I  cannot  say.    I  do  not  know. 

Mr.  Henry.  It  is  my  impression  tluit  it  is  five.  Senator, 

Senator  Donnell.  Could  you  give  us  an  illustration  of  some  par- 
ticular plant,  if  you  do  ont  want  to  mention  the  name  of  it ;  could  you 
give  us  an  illustration  of  some  plant  in  Chicago  that  you  know  of, 
Mr.  Dunnagan.  or  you,  Mr.  Henry,  either  one,  the  approximate  num- 
ber of  employees,  and  the  approximate  number  of  apprentices? 

Mr.  Henry.  The  von  Hoffman  Press  in  vSt.  Louis. 

Senator  Donnell.  That  is  in  St.  Louis  ? 

Mr.  Henry.  Has  approximately  60  journeymen,  with  maxinunn  of 
3  apprentices. 

Senator  Donnell.  All  right. 

What  has  been  the  effect,  if  you  have  observed  it,  upon  the  quality 
of  the  work  and  also  upon  the  expense  of  the  work  in  view  of  the  fact 
that  so  much  of  the  work  is  done  overtime,  by  reason  of  this  restriction 
on  the  number  of  apprentices  ? 

Mr.  Henry.  It  is  obvious  that  the  work  costs  more  to  produce. 

Senator  Donnell.  And,  of  course,  that  comes  out  of  the  pockets  of 
the  man  who  buys  the  work,  and  about  what  percentage 

Mr.  Henry.  If  the  printer  is  successful  in  charging  him  for  it. 

Senator  Donnell.  Yes.  If  not,  why,  it  comes  out  of  the  pocket  of 
the  printer. 

Mr.  Henry.  That  is  correct. 

Senator  Donnell.  Yes,  sir. 

In  conection  with  your  work,  have  you  had  occasion  to  have  experi- 
ence with  the  National  Labor  Relations  Board  under  the  operation  of 
the  Taft-Hartley  Act? 

Mr.  Henry.  Unfortunately,  yes. 

Senator  Donnell.  Well,  have  you  come  in  contact  with  the  office  of 
the  general  counsel  created  by  the  Taft-Hartley  Act,  that  is,  Mr.  Den- 
ham's  office? 

Mr.  Henry.  Yes,  we  have. 

Senator  Donxell.  Did  you  have  occasion  before  the  Taft-Hartley 
Act  to  observe  the  operations  of  the  old  Board,  and  with  pai'ticular 
leference  to  the  fact  that  the  old  Board  was  botli  a  prosecutor  and  the 
judge,  so  to  speak? 

:Mr.  Henry.  Mr.  Eeilly 

Senator  Donnell.  Prosecuted  a  case,  and  then  judge  tlie  same  case? 
Mr.  Reill}^  can  tell  us  that. 

Mr.  Reilly.  I  generally  acted  for  the  industry  in  apjiearing  at  the 
general  counsel's  office  and  assisting  in  the  preparation  of  the  cases. 

We  had  one  very  protracted  case  against  tlie  International  Typo- 
graphical Union  which  involved  unfair  labor  practices  in  seven  dif- 
ferent cities  and  we  found  that  the  regional  attorneys  of  the  general 
counsel's  office,  even  though  they  had  been  accustomed  before  to  work- 
ing on  cases  which  just  involved  complaints  against  employers  were 
good  trial  laAvyers,  and  seemed  to  do  a  very  compftent  job  in  tliis  case, 
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too.  There  was  a  good  deal  of  controversy  between  the  union  and 
ourselves  and  the  general  counsel  on  some  issues. 

For  example,  we  had  hoped  that  the  general  counsel  would  apply 
for  an  injunction,  for  injunctive  relief  in  view  of  the  fact  that  the 
industry  was  suffering  from  strikes  in  three  big  printing  centers,  and 
he  did  not  do  so. 

At  the  same  time,  Ave  never  made  any  attack  on  the  general  counsel. 
The  union  attacked  him  publicly  because  he  had  issued  complaints 
against  the  ITU  in  the  seven  different  cities,  claiming  that  the  union 
was  harassed  by  what  they  called  multiple  litigation,  but  there  was  no 
basis  for  that  contention  whatsoever,  because  the  trial  examiner  later 
found  there  were  actual  unfair  labor  practices  on  the  part  of  the  union 
in  these  seven  cities,  so  that  the  general  counsel  was  quite  correct  in 
going  ahead. 

Now,  as  a  result  of  all  this  being  in  the  general  counsel's  office  rather 
than  in  the  Board,  there  was  never  a  feeling  by  the  counsel  for  either 
side  of  having  to  deal  with  the  people  who  were  eventually  going  to 
decide  the  case.  So  that  the  atmosphere,  for  that  reason,  was  a  great 
deal  better  than  it  was  for  counsel  when  the}^  had  to  deal  with  agents 
of  both  the  judicial  and  prosecuting  arm. 

Senator  Donnell.  I  just  wanted  to  ask  you,  Mr.  Reilly.  from  your 
experience  and  observation,  what  would  be  your  general  comment  as 
to  the  advisability  of  having  a  system  under  which  the  Board  acts  in 
the  dual  capacity  of  prosecutor  and  judge  and  jury,  so  to  speak,  and 
the  system  w^hich  exists  at  the  present  time,  under  which  the  prose- 
cuting functions  are  in  the  hands  of  a  separate  entity,  namely,  the 
general  counsel,  and  the  judicial  functions  are  in  the  Board?  What 
would  you  say  as  to  the  relative  advantages  and  disadvantages  and 
which  do  you  think  is  the  better  plan,  from  your  observation? 

Mr.  Reilly.  Well.  I  can  speak  a  bit  better  on  that  from  my  own 
experience  as  a  Board  member,  than  just  from  litigation. 

At  the  time  I  was  a  Board  member,  when  there  was  not  any  inde- 
pendent general  counsel's  office,  the  prosecuting  end  was  handled  in  a 
very  haphazard  method,  because  the  number  of  charges  were  so  great 
that  we  naturally  had  to  delegate  them,  so  that  it  was  very  rare  that 
we  were  able  to  give  it  much  attention  ourselves.  Yet  we  were  con- 
stantly drawn  into  controversies  on  the  preliminary  handling  of  a 
case  because  some  person  who  felt  a  complaint  should  issue  would 
come  to  Washington  and  talk  to  us  about  it,  and  then  frequently  there 
would  be  some  alleged  misconduct  on  the  part  of  a  Board  agent  in 
issuing  a  complaint  in  a  frivolous  case,  and  we  would  be  called  to  task 
for  it  by  some  member  of  the  Senate  or  House,  so  that  even  though  we 
tried  to  be  judicial,  it  was,  in  certain  cases,  the  situation  where  we 
would  know  a  good  deal  about  them  beforehand,  and  I  think  this 
system  is  a  great  improvement  over  the  i)rior  sj'Stem. 

Senator  Donnell,  Mr.  Reilly,  may  I  call  your  attention  to  an 
excerpt  from  page  9  of  the  report  of  the  Joint  Committee  on  Labor- 
Management  Relations,  filed  in  the  Senate,  December  31, 1948.  reading 
as  f ollovvs : 

The  committee  has  found  that  the  separation  of  the  prosecutiou  and  judicial 
functions  of  the  Board  has  accomplished  many  desirable  results.  Under  the 
Wagner  Act,  the  Board  had  delegated  general  supervision  over  field  offices  and 
their  nonlegal  personnel  to  its  director  of  the  field  division.     Field  attorneys 
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were  dii-ected  by  a  regional  attorney  who  reported  to  the  general  counsel,  who 
also  had  general  supervision  over  attorneys  in  the  Washington  office.  This 
divided  line  of  authority  was  frequently  a  source  of  friction,  both  in  field  offices 
and  in  the  higher  levels  of  Washington  sui^ervision.  The  placing  of  all  such 
personnel  under  one  directing  head — the  general  counsel — has  eliminated  the 
possibility  of  the  divided  loyalties  that  the  old  system  produced. 

Continuing : 

The  good  results  of  the  separation  are  the  most  noticeable  in  the  field  offices. 
Ahuost  without  exception,  the  field  office  personnel  have  expressed  unqualified 
satisfaction  with  the  status  given  by  the  act.  Their  contact  with  the  union  repre- 
sentatives, employers,  and  the  general  public  is  a  daily  one.  Most  of  them 
served  the  agency  under  the  Wagner  Act,  when  all  of  their  activities  were  in 
behalf  of  labor  organizations.  They  investigated  and  processed  cases  knowing 
that  if  they  incurred  the  disfavor  of  tlie  unions  in  their  region  they  might  expect 
a  transfer.  In  the  eyes  of  m(  st  employers,  some  union  representatives,  and  a 
large  part  of  the  general  public,  NLUB  employees  oiterated  as  an  adjunct  of  the 
labor-union  movement — servants  of  an  agency  which  was  grand  jury,  prosecutor, 
and  judge  of  an  employer's  relations  with  his  employees. 

Under  the  Taft-Hartley  Act,  they  serve  on  the  staff  of  the  general  counsel 
investigating  and  prosecuting  a  case  against  an  employer  on  behalf  of  a  imion 
1  day,  while  the  next  day  may  find  them  just  as  actively  processing  a  case 
against  the  same  union  on  behalf  of  an  employer  or  an  employee.  They  have 
found  that  they  can  do  so  without  incurring  the  enmity  of  either  group.  They 
are  now  public  servants. 

I  would  like  to  have  your  observation,  if  you  please,  Mr.  Reilly, 
as  to  what  I  have  read,  whether  or  not  it  is  in  general  accord  with  your 
observation  or  whether  it  is  not,  and  any  other  comments  you  wish  to 
make. 

Senator  Neely.  Will  the  Senator  yield  for  the  moment? 

Senator  Doxkell.  Yes. 

Senator  Neely.  Who  was  the  author  of  that  ? 

Senator  Donxell.  This  was  the  reptu't  of  the  Joint  Committee  on 
Labor-Management  Relations  of  the  Congress  of  the  United  States. 

Senator  Neely.  Who  was  the  author  of  the  report;  do  you  know? 

Senator  Donnell.  Perhaps  the  chairman  of  the  committee  might 
know.     Perhaps  some  member  of  the  committee  can  tell  us  that. 

Senator  Taft.  Why,  it  was  mostly  Senator  Ball's  work.  I  suppose 
he  had  assistance  of  various  kinds. 

Senator  Neely.  I  understand. 

Senator  Donnell.  Now,  regardless  of  whose  work  it  was,  I  ask  you, 
Mr.  Reilly,  what  is  your  observation,  and  what  do  you  have  to  say 
about  what  is  said  here  ? 

Mr.  Reilly.  That  would  be  about  my  appraisal  of  the  situation  in 
the  course  of  this  litigation.  I  had  occasion  to  visit  the  regional 
offices  in  seven  different  cities  and  it  seemed  to  me  there  was  a  much 
more  balanced  attitude  on  the  part  of  the  staff  in  the  cities  than  I  used 
to  observe  when  I  occasionally  visited  them  in  my  official  duties  when 
I  was  a  member  of  the  Board. 

Senator  Donnell.  I  think,  perhaps,  Mr.  Shroyer  had  much  to  do 
with  the  preparation  of  this  report,  did  j^ou  not?  I  would  like  to 
have  the  record  show  that,  in  fact.  That  is  Thomas  Shroyer  who 
was  counsel  for  the  Labor-Management  Committee;  is  that  correct? 

Mr.  Shroyer.  Yes. 

Senator  Donnell.  Yes. 

Senator  Murray.  Mr.  Chairman,  I  would  like  to  say  that  I  was  a 
member  of  that  committee,  that  joint  committee,  and  I  would  say 
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it  was  entirely  a  one-sided  report  made  up  by  experts  who  had  never 
contacted  us  and  who  prepared  this  report  under  the  direction  of 
Senator  Ball,  and  none  of  us  on  the  minority  membership  of  that 
committee  had  anything  to  do  with  it,  and  were  entirely  in  opposition 
to  it. 

Senator  Donnell.  Well,  as  stated  before,  Mr.  Eeilly,  eliminating 
the  question  of  the  authorship  of  this,  and  bearing  in  mind,  of  course, 
as  Senator  Murray  has  indicated,  and  Senator  Pepper  previously, 
that  there  is  to  be  a  minority  report  filed,  I  have  asked  you  for  your 
observation  as  to  whether  or  not  yours  is  substantially  in  accord 
with  what  I  have  read  here  this  evening  from  the  report  of  the 
Labor-Management  Joint  Committee. 

Mr.  Reillt.  It  is,  indeed.  Senator. 

Senator  Donnell.  Yes. 

N(}w.  Mr.  Reilly 

Senator  Murray.  I  think  it  is  utterly  in  opposition  to  the  facts, 
and  I  think  if  it  had  been  a  fair  investigation  and  a  fair  report,  it 
would  have  been  entirely  different  from  what  it  is. 

Senator  Donnell.  Mr.  Reilly,  you  said  you  had  visited  seven  cities, 
did  you  ? 

Mr.  Reilly.  Yes. 

Senator  Donxell.  Would  you  mind  telling  us  what  those  cities 
were? 

Mr.  Reiijl,y.  New  York,  Philadelphia,  Pittsburgh,  Chicago,  De- 
troit, St.  Louis,  and  then  on  another  matter  I  was  in  Atlanta,  the 
Atlanta  regional  office. 

Senator  Donnell.  What  was  that  last? 

Mr.  Reilly.  On  another  one,  I  was  in  Atlanta,  the  Atlanta  regional 
office. 

Senator  Donnell.  Mr.  Reilly,  what  had  been  your  previous  experi- 
ence in  the  field  of  labor  relations  or  officially  prior  to  the  making 
of  this  trip  or  trips  into  these  various  plades? 

I  mean,  going  back  over  a  period  of  years,  what  had  been  your 
previous  experience  ? 

Mr.  Reilly.  Well,  I  had  been  working  in  the  Government.  I  orig- 
inally was  on  the  staff  of  the  Labor  Department;  then,  I  was  detailed 
here  during  the  early  part  of  the  Roosevelt  administration  at  Senator 
Walsh's  request  to  help  him  with  some  legislation  that  was.  of  course, 
in  the  preparation,  and  then  later  on 

Senator  Donnell.  That  was  how  long  ago  ? 

Mr.  Reilly.  That  was  around  1985  and  1936.  Then  later  I  became 
Solicitor  for  the  Department  of  Labor. 

Senator  Donnell.  How  long  were  you  Solicitor? 

Mr.  Reilly.  From  1937  to  1941. 

Senator  Donnell.  How  many  people  did  you  have  under  you  in 
that  connection? 

Mr.  Reilly.  Around  40  in  Washington  and  possibly  about  80  in 
the  field. 

Senator  Donnell.  And,  generally  speaking,  what  were  your  duties 
as  Solicitor? 

Mr.  Reilly.  Well,  I  was  the  legal  adviser  to  the  Department  of 
Labor,  and  then  most  of  our  legal  business  came  from  two  big  bureaus, 
the  Wage  and  Hour  Division  and  the  Bureau  of  Immigration  and 
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Naturalization,  so  that  occasionally  before  I  was  Solicitor  I  sat  as 
referee  on  some  prevailing  wage  dispute  and  then  had  a  good  deal 
of  responsibility  in  connection  with  the  administration  of  the  Walsh- 
Healey  Public  Contracts  Act,  for  which  I  was  Public  Administrator 
for  a  while,  and  I  was  in  on  most  of  the  early  litigation  under  the 
Wage  and  Hour  Act. 

Senator  Donnell.  Did  jou  appear  before  the  Supreme  Court  of 
the  United  States  in  that  litigation? 

Mr.  Reilly.  I  appeared  in  the  Supreme  Court  on  immigration 
cases,  but  I  didn't  appear — the  Solicitor  General  himself  argued  before 
the  Supreme  Court. 

Senator  Donnell.  Did  you  assist  in  briefing  the  cases  in  the 
Supreme  Court  of  the  Untied  States  ? 

Mr.  Reilly.  Quite  a  number. 

Senator  Donnell.  Down  to  tlie  time  of  the  passage  of  the  Taft- 
Plartley  Act  what  were  your  further  occupations  or  duties  ? 

Mr.  Reilly.  After  I  left  the  Labor  Board  in  1946  I  went  into 
private  practice. 

Senator  Donnell.  Where  did  you  practice  ? 

Mr.  Reilly.  Here  in  Washington. 

Senator  Donnell.  Were  you  in  a  firm  or  by  yourself? 

Mr.  Reilly.  I  was  by  myself  for  a  while.  Then  later  Mr.  Rhett 
and  I  consolidated  with  an  independent  firm. 

Senator  Donnell.  What  was  the  general  nature  of  your  practice 
during  that  period  ? 

Mr.  Reilly.  I  would  say  the  greater  part  of  it  was  industrial  rela- 
tions cases,  although  I  didn't  have  any  Labor  Board  cases  for  more 
than  a  year. 

Senator  Donnell.  At  that  time  did  you  write  for  various  publica- 
tions, newspapers,  and  magazines  ? 

Mr.  Reilly.  Yes,  sir.  I  wrote  for  magazines  and  wrote  some 
feature  articles  for  the  Star  and  then  the  Star  asked  me  if  I  would 
write  a  weekly  column  on  developments  in  the  labor  law. 

Senator  Donnell.  Do  you  still  write  that  weekly  column  ? 

Mr.  Reilly.  Yes,  sir.  I  do. 

Senator  Donnell.  Wliat  were  some  of  the  magazines  for  which  you 
wrote  ? 

Mr.  Reilly.  One  was  called  Factory,  a  McGraw-Hill  publication. 
Then  there  were  two  other  publications. 

Senator  Donnell.  After  the  Taft-Hartley  Act  went  into  effect, 
what  have  you  clone  from  then  until  the  present  time  ?  What  has  been 
your  work  ? 

Mr.  Retlly.  Mostly  trial  work,  I  would  say.  The  only  litigation 
I  have  had  over  a  very  extended  time  for  any  one  client  was  with  this 
printing  industrj^  case,  and  I  was  also  retained  by  the  Inland  Daily 
Press  Association  on  similar  litigation,  and  I  have  had  odd  cases 
from  individual  companies  like  Monsanto  Chemical  Co. 

Senator  Donnell.  That  is  one  of  the  large  companies,  is  it  not  ? 

Mr.  Reilly.  Yes. 

Senator  Donnell.  It  is  a  large  company  in  my  home  city  of  St 
Louis. 

Mr.  Reilly.  Yes. 

Senator  Murray.  Will  the  Senator  yield? 

Senator  Donnell.  Yes. 
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Senator  Murray.  When  did  you  commence  contributions  to  these 
publications  ? 

Mr.  Eeiixt.  I  think  about  the  first,  when  I  was  on  the  Board  I 
didn't  write  at  all,  but  after  I  left  the  Board  I  was  asked  to  write  a 
story,  a  feature  story,  by  the  Washington  Star.  I  think  it  was  on  the 
legal  questions  involved  in  the  injunction  proceeding  against  the  mine 
workers. 

Senator  Murray.  When  did  you  do  that  ? 

Mr.  Reilly.  I  would  think  that  was  probably  in  October  of  1946. 
Then  I  was  also  asked  to  write  a  feature  story  on  what  amendment 
I  thought  would  be  desirable  for  the  Wagner  Act  about  that  same 
period. 

Senator  Murray.  Prior  to  that  time  you  had  always  been  on  very 
friendly  relations  with  the  unions  of  the  country  and  had  built  up 
a  reputation  and  standing  with  them  in  this  country,  hadn't  you  ? 

Mr.  Reilly.  I  had  been  on  friendly  relations  with  them  when  I  was 
in  the  Labor  Department. 

Senator  Murray.  You  got  your  job  there  on  that  basis,  didn't  you, 
and  had  a  good  reputation  with  Senator  Walsh  ?  He  was  one  of  your 
sponsors,  was  he  not  ? 

Mr.  Rellly.  He  was  a  close  friend  of  mine. 

Senator  ISIurray.  And  he  was  a  great  friend  of  labor  ? 

Mr.  Reilly.  Yes ;  and  I  think  he  wouldn't  differ  very  much  in  his 
views  from  mine  if  he  were  alive  today. 

Senator  Murray.  I  think  he  would  differ  with  you  a  great  deal 
because  I  happened  to  be  a  very  close  friend  of  Senator  Walsh  and  I 
knew  him  very  well  and  I  have  talked  to  him  about  you.  I  tell  you  if 
he  was  here  today,  he  would  be  absolutely  opposed  to  your  position  at 
this  time. 

You  built  yourself  up  in  this  country  as  a  friend  of  labor  and  you 
got  into  the  position  that  you  got  into  because  you  were  regarded  as 
a  friend  of  labor,  and  then  when  you  got  in  here  and  got  into  this 
powerful  position,  then  you  turned  around  and  double-crossed  labor. 

Senator  Donnell.  Just  a  minute.    I  object  to  that. 

Senator  Taft.  I  protest. 

Senator  Donnell.  That  is  improper  and  I  protest  most  vigorously. 
This  witness  has  a  high  reputation  and  the  Senator  knows  it. 

Senator  Humphrey.  May  I  contest  the  propriety  of  this.  I  just 
looked  over  the  schedule  of  witnesses  and  I  gather  that  for  tonight 
the  witness  was  Mr.  Carl  E.  Dunnagan. 

Senator  Donnell.  Yes ;  but  this  witness  is  on  the  stand,  this  is  an 
important  matter,  and  I  propose  to  continue  this  examination  until  I 
finish. 

Senator  Humphrey.  Will  you  afford  me  the  same  opportunity  to 
call  a  witness  from  the  audience  ? 

Senator  Donnell.  This  gentleman  is  not  from  the  audience.  He  is 
counsel  for  the  organization  and  was  asked  to  sit  with  the  witness. 

Senator  Murray.  He  is  getting  in  under  false  pretenses. 

Mr.  Reilly.  I  asked  the  chairman  if  I  might  come  up. 

Senator  Humphrey.  I  am  sony.  You  have  the  right  if  the  chair- 
man gave  it  to  you. 

Senator  Taft.  Two  years  ago  the  committee  was  looking  for  the 
best  possible  man  we  could  get  and  the  man  who  would  treat  the  whole 
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thing  fairly,  Avho  knew  the  operation  of  the  Wagner  Act.  Certainly 
we  coukhrt  have  found  anybody  better,  a  man  who  had  been  for  6 
years  the  counsel  for  the  Labor  Department,  a  man  who  had  been  a 
member  of  the  Board,  and  who  approached  the  whole  thing  in  the  most 
objective  possible  way. 

I  think  w^e  were  most  fortunate  to  have  Mr.  Reillv  as  counsel  for 
the  committee,  and  I  know  perfectly  well  that  in  the"  views  which  he 
presented  to  the  committee  he  was  completely  disinterested  in  every 
possible  way.  I  have  great  reliance  on  his  judgment  as  to  labor  re- 
lations. 

Since  then  he  has  been  counsel  for  various  concerns,  and  he  appears 
here  as  i^art  of  the  printing  industry,  which  puts  him,  of  cours^  on 
one  side,  but  that  certainly  is  no  reflection  on  his  record  as  counsel  for 
this  committee. 

I  object  to  this  term  of  "doul)le-ci-ossing"  anybody 

Senator  Mukray.  I  happen  to  differ  with  "the  Senator  from  Ohio 
on  that  matter  because  I  happen  to  have  been  here  for  a  number  of 
years  on  this  committee  and  I  know  that  he  was  engaged  as  an  expert 
on  the  Republican  side  of  this  committee  because  of  the  fact  that  hp 
had  this  experieiice  and  because  they  had  been  able  to  utilize  him  in 
working  up  the  Taft-Hartley  Act. 

Senator  Taft.  We  engaged  him  without  knowing  what  his  oeneral 
TafT-ILirde.y  Act"^^  '^""''^'''^  ^""^  ^"""^  ^'^^""''^  ^'^  ^""^  worked  up  any 

Senator  Murray.  That  is  the  firet  time  I  ever  heard 

Senator  Taft.  May  I  say  the  bill  which  he  prepared  at  the  request 
of  the  committee  M^as  endorsed  by  11  members  out  of  13,  including 
tiie  inajority  of  the  Democrats  on  the  committee,  recommended  to  thl 
Senate,  and  introduced  by  me  under  my  name  as  a  committee  bill  at 
the  request  of  11  out  of  13  members  of  this  committee 

Senator  Mueray.  That  is  the  first  time  I  heard  that  you  selected 
anybody  when  you  didn't  know  what  his  position  was  in  connecS 
with  these  matters.  y-^^^ju 

wf^I^ei- Ac?^"^'  ^  ^"""^  ""''^^  ^'^  ^^^^  ^''  objective  approach  to  the 

Senator  Murray    You  said  you  didn't  know  what  his  attitude  was. 
Senator  Taff.  I  did  not. 

Senator  Murray  Everybody  in  the  city  of  Washington  knew  what 
his  attitude  was  when  you  hired  him,  and  you  hired  him  because  he 

prweed^'''''''^'''''  "^"^  ''""  ^^"''^  ^^^  """^^^  ^^  ^^^  ^'"'^^°^'  ^«^^^^^" 

Senator  Donnell.  I  would  like  to  proceed. 

Senator  Neely.  May  I  ask  a  question? 

Senator  Donnell.  Yes. 

Senator  Neely.  Did  you  help  prepare  this  report  from  which  Sen- 
ator Donnell  just  read? 

Mr.  Reilly.  I  had  nothing  to  do  with  it 

Senator  Murray.  Were  you  never  consulted  on  it  by  anybody  con- 
cted  with  it  f  J       J        J 

Mr.  Reilly.  I  was  ne\er  consulted  on  any  of  the  details 

Ihere  was  some,  as  you  know,  in  the  report,  there  was  quite  a  num- 
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ber  of  different  cases  in  it.  Anionp;  them  were  cases  in  which  I  had 
appeared,  inchiding  the  Colonial  Hardwood  case,  one  of  the  district 
court  cases,  and  I  supplied  copies  of  the  pleadings  and  the  briefs  to 
the  joint  committee  at  their  request. 

Senator  Neely.  Did  you  talk  to  Mr.  Shroyer  about  that  very 
matter  ? 

Mr.  Reilly.  No,  I  didn't. 

Senator  Neely.  Or  Senator  Ball  ? 

Mr.  Eeilly.  No. 

Senator  Murray.  What  were  you  doing  around  here?  You  wer<> 
around  here  all  the  time  during  that  period  consulting  and  talking 
to  these  members.  Did  you  talk  about  social  matters  or  the  political 
situation  of  the  Peruvians  or  what  were  you  talking  to  them  about? 

Mr.  Eeilly.  I  don't  recall  that  I  was  around  the  joint  committers 
except  during  the  day  in  which  Mr.  Randolph  was  going  to  testify 
in  the  printing  cases,  and  I  came  back  a  second  day  because  the  com 
mittee  gave  me  an  opportunity  to  reply  in  behalf  of  the  industry  to 
him.  Any  other  times  I  was  up  here  I  think  Avere  purely  to  pick  up 
documents,  or  social  reasons. 

Senator  Mfrray.  Every  time  I  turned  around  I  saw  you  around 
the  committee  there. 

Senator  Taft.  My  understanding  was  that  you  said  you  never  at- 
tended the  committee  or  had  been  called  in  to  help  form  the  report  or 
paid  any  attention  to  the  committee. 

Senator  Donnell.  Mr.  Reilly,  did  you  folloAv  Senator  Murray 
around  from  place  to  place  ? 

The  Chairman.  Senator  Donnell,  please  proceed. 

Senator  Donnell.  Mr.  Reilly,  you  referred  to  Senator  Walsh  as. 
having  been  your  sponsor.     Which  Senator  Walsh  was  that? 

Mr.  Reilly.  Senator  Walsh  of  Massachusetts. 

Senator  Donnell.  David  I.  Walsh? 

Mr.  Reilly.  Yes. 

Senator  Murray.  Coauthor  of  the  Walsh-Healey  Act  ? 

Mr.  Reilly.  That  is  correct. 

Senator  Murray.  And  a  very  outstanding  friend  of  organized  labor 
and  a  man  who  had  contributed  greatly  to  labor  legislation  in  the 
Senate  while  he  was  a  Member  of  the  Senate. 

Mr.  Reilly.  Yes,  indeed,  he  was. 

Senator  Donnell.  A  man  of  great  distinction  and  highly  regarded? 

Mr.  Reilly.  Yes. 

Senator  Donnell.  And  he  sponsored  you  ? 

Mr.  Reilly.  Yes,  sir. 

Senator  Murray.  Yes,  he  sponsored  you  at  that  early  period  when 
you  were  a  friend  of  labor,  but  you  subsequentlj^  deserted. 

Mr.  Reilly.  On  the  Labor  Board  you  mean.  There  were  attacks 
made  on  me  by  left-wing  unions  while  I  was  on  the  Labor  Board,  but 
I  might  say  that  when  I  went  over  to  the  White  House  toward  the  end 
of  my  term,  the  President  offered  to  reappoint  me. 

Senator  Donnell.  I  didn't  hear  tliat. 

Mr.  Reilly.  I  said  the  President  w\as  good  enough  to  offer  to  reap- 
point me. 

Senator  Murray.  That  was  before  you  came  into  contact  with  the 
proposal  to  enact  this  Taft-Hartlev  Act.  You  never  talked  with 
President  Roosevelt  about  the  Taft-Hartley  Act,  did  you  ? 
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INIr.  Eeilly.  No;  he  was  dead  long  before  tliat  came  up.  I  had 
talked  to  President  Truman,  though,  in  1946,  at  the  time  I  was  re- 
ferring to. 

Senator  Murray.  Did  you  discuss  with  him  the  proposals  contained 
in  the  Taft-Hartley  Act,  the  proposal  to  enact  a  Taft-Hartley  Act? 

Mr.  Reilly.  No  ;  but  at  the  time  of  this  interview,  at  the  time  I  was 
leaving  I  told  him  I  thought  some  of  the  provisions  in  the  Case  bill, 
particularly  those  with  respect  to  supervisors  and  the  secondary  boy- 
cott and  jurisdictional  disputes  had  a  great  deal  of  merit. 

Senator  Murray.  You  told  the  President  that  the  proposals  in  the 
Case  bill  had  a  great  deal  of  merit  i 

Senator  Taft.  Some  of  them. 

Mr.  E,EfixY.  Some  of  tliem. 

Senator  Murray.  Which  ones  do  you  think  had  such  great  merit  ? 

Mr.  Eeilly.  The  supervisory  provision,  the  secondary-boycott  pro- 
vision, and  the  provision  relating  to  jurisdictional  strikes. 

Senator  Murray.  Did  he  agree  with  you  on  that? 

Mr.  Reilly.  No  ;  he  didn't.  Senator. 

Senator  Smith.  I  would  like  to  ask  my  distinguished  colleague  from 
Montana,  Senator  Murray,  a  question. 

Senator  Murray.  Yes. 

Senator  Smith.  Do  I  gather  from  your  questions  that  there  is  some 
inherent  sin  in  having  worked  on  the  so-called  Taft-Hartley  Act? 
I  worked  on  it.    I  don't  feel  I  was  anything  but  fair  and  objective. 

Would  you  accuse  me  of  being  somewhat  biased  about  that? 

Senator  Murray.  No  ;  I  am  talking  about  the  witness,  not  about  you. 

Senator  Smith.  I  would  like  to  say  of  Mr.  Reilly,  during  that  time 
I  have  talked  to  him  many  times  and  he  has  been  just  as  critical  of 
the  wrongs  of  business  as  he  was  of  the  wrongs  of  labor.  He  was  try- 
ing to  get  a  fair  bill  between  them  and  a  fair  approach  to  the  ques- 
tions.   I  never  saw  a  fellow  with  a  more  fair  or  a  more  objective  mind. 

Senator  Murray.  Because  of  his  being  entirely  back  of  the  Taft- 
Hartley  Act  you  thought  he  was  a  pretty  good  expert. 

Senator  Smith.  Not  altogether.  He  wasn't  for  every  provision  of 
the  Taft-Hartley  Act. 

Senator  Murray.  What  provisions  of  the  Taft-Hartley  Act  was 
he  opposed  to  ? 

Senator  Humphrey.  Would  you  yield  for  a  moment  ? 

Senator  Donnell.  Just  a  moment.  Which  Senator  are  you  talk- 
ing to  ? 

Senator  Humphrey.  I  will  take  you.  Senator  Donnell. 

Senator  Donnell.  Yes ;  Senator  Murray,  I  will  yield  to  him  so  h« 
he  can  ask  any  questions  he  wants  to  of  Mr.  Reilly. 

Senator  Murray.  I  will  yield  to  the  Senator  from  Minnesota. 

Senator  Humphrey.  I  want  to  say  that  it  appears  we  have  a  testi- 
monial in  behalf  of  Mr.  O'Reilly  as  to  his  fairness  and  good  qualities, 
and  I  want  to  accept  that.  The  only  thing  I  can  say  is  that  you  per- 
mitted the  colleagues  on  the  Republican  side,  with  their  inevitable 
persuasiveness  in  these  arguments,  to  possibly  distort  your  views  on 
this,  and  I  don't  think  we  ought  to  hold  it  against  you  as  an  in- 
dividual, M;r.  O'Reilly,  for  the  fact  that  you  were  ensnared  into  this 
particular  philosophy  of  labor-management  relations.  I,  for  one,  am 
going  to  be  very  objective  about  you,  realizing  you  are  a  good  man. 
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Senator  Doxnell.  May  I  say  this  is  not  Mr.  O'Reilly.  We  are  now 
talking  about  the  life  of  Reilly.     [Laughtei-.] 

Senator  Humpiikey.  I  am  sorry,  Mr.  Reilly.  O'Reilly  is  the  way  it 
is  out  in  my  country,  generally.  It  sounded  for  a  while  like  we  were 
talking  about  the  life  of  Senator  Walsh. 

Senator  Doxnell.  Now,  having  exposed  all  of  your  nefarious 
past 

Senator  Peitek.  Mr.  Chairman. 

Senator  Donnell,.  If  you  are  going  to  expose  some  more,  go  ahead. 

Senator  I^epper.  I  can't  think  for  the  moment  who  some  of  the  vic- 
tims of  Mephistopheles  were  in  Dante's  creation,  but  I  prefer  to  be- 
lieve Mr.  Reilly  was  more  sinned  against  than  sinning. 

Senator  Doxxell.  You  have  another  sponsor. 

Senator  Xeely.  Will  the  Senator  yield  ? 

Senator  Doxxeix.  Yes. 

Senator  Neely.  Since  you  have  brought  in  the  Life  of  Reilly,  Dig- 
ger O'Dell,  the  undertaker,  is  going  to  have  a  splendid  job  in  1950 
burying  the  rest  of  the  proponents  of  the  Taft-Hartley  bill. 

Senator  Dox'x^ell.  I  don't  know  but  what  that  might  be  applicable 
to  the  proponents  of  S.  249. 

Going  back  to  the  original  subject  matter  here  of  this  inquiry,  did 
I  understand  you  to  say  you  had  represented  the  Monsanto  Chemical 
Co.? 

Mr.  Reilly.  Yes. 

SeiuUor  DoxxKLL.  In  cn'der  tliut  we  may  know  something  about 
the  size  of  that  company,  I  realize  it  is  very  dangerous  here  to  speak 
about  a  large  compar.}',  but  I  would  like  probably  out  of  a  sense  of 
local  patriotism,  to  have  j^ou  tell  us  something  of  the  size  of  the  com- 
pany itself,  something  about  the  number  of  its  employees,  and,  if  you 
know,  about  its  capitalization  and  the  nature  of  it. 

Mr.  Reilly.  I  really  think  they  had  some  36  plants. 

Senator  Dox^xell,  Thirty-six  plants? 

Mr.  Reilly.  Yes;  the  particular  case  I  was  engaged  in  simply  in- 
volved one  plant,  which  was  the  East  St.  Louis  plant,  and  the  ques- 
tion was  on  the  severance  of  a  craft  unit.  The  Chemical  Workers, 
A.  F.  of  L.,  had  previously  been  the  bargaining  agent  and  another 
A.  F.  of  L.  union  came  along  and  was  trying  to  cut  out  a  craft,  and  the 
case  was  concerned  with  the  issue  of  whether  or  not  the  history  of 
bargaining  should  govern  or  whether  this  craft  should  be  carved  out. 

Senator  Doxxell.  The  Monsanto  Chemical  Co.  is  one  of  the  very 
largest  companies  of  its  kind  in  the  United  States;  is  that  right? 

Mr.  Reilly.  Yes. 

Senator  Doxxell.  And  didn't  it  have  some  connection  with  one  of 
the  atomic-energy  projects? 

Mr.  Reilly.  Yes ;  they  had  a  plant  at  Oak  Ridge,  Tenn. 

Senator  Dox'xell.  Now,  Mr.  Reilly,  I  will  not  prolong  this  much 
further,  but  I  want  to  ask  you  one  thing  particularly.  Had  you  fin- 
ished, generally  speaking,  with  your  experience,  what  your  personal 
experience  had  been  ? 

Mr.  Reilly.  Yes,  sir. 

Senator  Donnell.  Is  there  any  other  comment  you  can  make  to  us 
as  to  the  particular  point  that  I  read  to  you  from  this  Labor-Manage- 
ment Committee  report,  namely,  whether  or  not  a  plan  under  which 
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the  general  counsel  is  just  an  employee  of  the  Board,  which  Board 
carries  on  the  functions  of  prosecution  and  decision,  in  other  words, 
prosecutor,  judge  and  jury — is  that  the  best  plan,  or  is  it  the  better 
plan  to  have  the  general  counsel  separate  and  distinct?  Is  there 
anything  further  you  would  like  to  add  on  that  general  proposition 
from  your  observation  of  the  two  plans? 

Mr.  Reilly.  I  don't  think  there  is.  Senator,  except  that  from  my 
experience  on  the  Board,  the  volume  of  cases  is  so  great  there  that  it  is 
impossible  for  the  Labor  Board  to  operate  as  the  Federal  Trade  Com- 
mission does.  That  Commission  has  an  agenda  and  they  study  the 
preliminary  phase  of  the  case  before  issuing  a  complaint,  and  that  is 
preceded  by  an  economic  study. 

At  the  Labor  Board,  with  a  case  load  of  about  10,000  a  year,  all 
the  preliminary  work  generally  had  to  be  delegated,  but  because  under 
the  statute  we  were  responsible  for  it,  people  would  come  in  to  us 
if  they  felt  aggrieved  because  of  treatment  at  the  regional  office,  so 
it  was  something  that  kind  of  interfered  with  our  judicial  duties. 
But  vv'e  didn't  have  the  time  to  handle  competently  that  matter  because 
the  judicial  work  alone  is  heavy. 

Senator  Donnell.  My  recollection  is  that  Mr.  Herzog,  I  believe, 
testified  something  about  hoAv  far  behind  the  Board  is  on  its  docket 
today.     I  have  forgotten.     Do  you  know  how  far  behind  it  is? 

Mr.  Reilly.  For  illustration,  the  trial  examiner's  report  was  filed 
in  the  printing  case  in  May. 

Senator  Donnell.  In  1948? 

Mr.  Reilly.  Yes ;  and  that  case  hasn't  even  been  scheduled  for  oral 
argument  yet. 

Senator  Donnell.  ^My  impression  is  that  Mr.  Herzog  said  they  were 
about  a  year  behind. 

INIr.  Reilly.  That  is  my  understanding,  yes. 

Senator  Donnell.  If  a  Board  which  has  10,000  cases  a  year  coming 
before  it  and  is  now,  we  will  assume  for  argument,  about  a  year 
behind  on  its  docket,  if  it  had  loaded  on  it  all  the  work  of  the  gen- 
eral counsel's  office  in  addition,  do  you  think  that  w^ould  tend  to 
expedite  the  work  of  the  Board  or  enable  it  to  cut  down  the  time 
it  is  behind  on  its  docket? 

Mr.  Reilly.  It  would  slow  up  a  great  deal  because  even  if  you 
were  to  delegate  it,  you  would  still  have  to  exercise  some  supervision 
over  it  and  the  Senate  and  the  House  would  hold  you  accountable 
for  what  happened  in  the  regional  offices,  since  it  is  your  responsibility, 
and  you  would  have  to  give  time  to  preliminary  case  handling. 

Senator  Donnell.  Aside  from  this  problem  of  the  volume  condition 
of  the  docket,  et  cetera,  aside  from  that,  on  the  matter  of  principle — 
namely,  having  a  board  wdiich  is  going  to  try  a  case,  have  its  agent 
prosecute  that  case  before  it — I  would  like  to  get  your  comment  on 
whether  you  think  that  is  a  good  principle  or  whether  you  think  it  is  a 
better  principle  to  have  an  independent  agency,  such  as  the  general 
counsel,  prosecute  and  the  board  sit  there  as  an  impartial  judicial 
body,  presiding  over  the  prosecution,  over  which  it  has  no  control. 
WTiich  do  you  think  is  the  better  plan,  prosecution,  court,  and  jury 
in  the  board  or  the  judicial  function  in  the  board  and  the  prosecution 
in  the  general  counsel's  office? 

Mr.  Reilly.  I  think  the  division  of  functions  is  a  much  better  plan. 
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Senator  Dox^'ELL.  Both  from  the  standpoint  of  principle  and  the 
iictual  operations  of  the  two  offices;  is  that  right? 

Mr.  Reilly.  That  is  right. 

Senator  jVIurray.  Will  the  Senator  yield? 

Senator  Donnell.  Yes. 

Senator  Murray.  I  wonld  like  to  ask  Mr.  Reilly  if  he  was  listed  to 
appear  as  a  witness  here  tonight  and  testify. 

The  Chairman.  No;  I  am  entirely  responsible  for  Mr.  Reilly's 
being  up  here  w^ith  Mr.  Dunnagan.  The  witnesses  requested  that  they 
be  allowed  to  bring  their  counsel,  and  I  followed  the  general  rule  and 
both  counsel  and  secretary  are  with  the  witness. 

Senator  Murray.  We  had  no  notice  that  he  was  going  to  testify  on 
these  important  matters.  It  seems  to  me  if  he  is  going  to  come  here 
and  be  an  important  witness  in  this  matter,  that  we  should  have  been 
given  notice  of  it  and  had  his  preliminary  statement  so  that  we  could 
have  examined  it  and  have  been  prepared  to  cross-examine  him. 

The  Chairmax.  He  became  a  witness.  Senator  Murray,  merely  be- 
cause one  of  the  Senators  put  to  him  a  question  and  he  got  up  with  the 
regular  witness  because  in  answering  a  question  he  was  removed  some 
distance  from  the  microphone  and  I  suggested  that  he  come  up.  He 
is  really  and  truly  not  a  witness  now.  I  can  suggest  that  he  go  back 
again,  if  he  wishes,  and  probably  he  would  thank  me  if  I  told  him  to. 

Senator  Mi'rray.  I  think  that  is  the  proper  way  to  handle  the  situ- 
ation, because  under  the  circumstances  it  seems  to  me  he  has  become 
a  witness  here  by  false  pretenses.  We  prepared  a  list  of  witnesses, 
and  we  are  willing  to  have  those  witnesses  appear,  but  we  don't  think 
he  should  run  in  a  lot  of  extra  witnesses  on  us  that  we  have  no  notice 
about  and  don't  understand  what  they  are  going  to  testify  about. 

Senator  Doxnell.  There  is  one  further  question  I  want  to  ask  Mr. 
Dunnagan,  if  I  may,  and  that  is  whether  or  not  he  has  observed  the 
operation  of  the  Mediation  and  Conciliation  Service  under  the  present 
plan  under  which  it  is  a  separate,  distinct  entity  outside  of  the  Labor 
Department,  wdiether  he  thinks  it  should  be  put  back  under  the  Labor 
Department  or  not. 

Mr.  DuNNAGAx.  I  have  no  opinion  in  that  respect. 

Mr.  Hexry.  Some  years  ago  the  Thomas  Henry  Co.  was  involved 
in  a  labor  dispute,  which  went  to  the  mediation  department  in  the 
office  in  Detroit.  We  had  a  work  stoppage  in  our  ])lant  over  a  dis- 
charge case. 

We  argued  it  before  the  Federal  mediator  in  Detroit  with  the  rep- 
resentative of  the  Detroit  Typographical  Union.  During  the  course 
of  the  proceedings  another  mediator  arrived  on  the  scene,  who  pro- 
ceeded to  inform  us  that  v\e,  the  management,  should  have  known 
better  than  to  have  gotten  into  such  an  argument  because  every  one 
realized  exactly  what  the  typographical  union  r*^gulations  v,ere  in 
discharge  and  that  we  were  very  ill-advised  to  have  even  jirocessed 
the  case. 

We  discovered  shortly  after  that  that  the  mediator  was  a  member 
of  the  typographical  union. 

Senator  Doxxell.  Would  it  increase  or  diminish  tour  confidence 
in  the  efficiency  and  impartiality  of  the  Mediation  and  Conciliation 
Sejvice  if  that  Service  were  to  be  placed  back  in  the  Department  of 
Labor  ? 
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Mr.  Henry.  I  think  business  in  general  would  regard  it  as  being 
a  biased  agency  under  the  Department  of  Labor. 

Senator  Morse.  Mr.  Chairman. 

Tlie  Chairman.  Senator  Morse. 

Senator  Morse.  1  haA  e  one  question  of  Mr.  Henr3^  As  I  recall,  in 
your  testimony  you  testified  that  you  represent  some  plants  that  are 
nonunion  plants  ? 

Mr.  Henry.  The  union  employers'  section  of  the  Printing  Industry 
of  America  represents  only  union  plants.  The  National  Trade  Asso- 
ciation does  represent  open  and  closed  shops. 

Senator  Morse.  In  collective  bargaining  negotiations  in  which  you 
participate  in  this  industry,  do  you  represent  any  nonunion  pUmts? 

Mr.  Henry.  In  collective  bargaining  negotiations? 

Senator  Morse.  Yes. 

Mr.  Henry.  No;  we  do  not. 

Senator  Morse.  Could  you  make  an  estimate  for  me  of  the  number 
of  union  employees,  percentagewise,  who  may  be  working  in  the  non- 
union plants  in  j'our  industry. 

Mv.  Henry.  I  believe  it  is  in  the  record. 

Senator  Taft.  30  to  35  percent  nonunion  ? 

Senator  Morse.  30  to  35  percent  of  the  employees  in  nonunion 
plants  are  in  fact  members  of  the  union? 

Mr.  Henry.  I  am  sorry,  I  didn't  understand  your  question.  We 
have  no  figures  available  as  to  how  many  union  members  woi'k  in 
open  shops. 

Senator  Morse.  You  haven't  any  doubt,  however,  that  in  sopiie  of 
your  open  sho]:>s  you  do  employ  some  union  men  ? 

Mr.  Henry.  I  have  no  doubt  of  that. 

Senator  Morse.  Because  of  requests  that  are  made  from  time  to 
time  for  representation  ? 

Mr.  Henry.  Undoubtedly. 

Senator  jSIorse.  You  don't  know  what  that  percentage  might  be? 

Mr.  Henry.  There  is  no  way  we  know  of,  of  arriving  at  the  figure. 

Senator  Taft.  Mr.  Chairman. 

The  Chairman.  Senator  Taft. 

Senator  Taft.  Mr.  Henry,  may  I  ask  a  question?  As  a  result  of 
the  union  shop  are  there  any  restrictive  rules  on  the  amount  of  pro- 
duction by  the  union  members  in  the  printing  industry? 

]\Ir.  Henry.  There  are  no  rules  that  are  knovrn  to  the  industry.  It 
is  the  feeling  that,  for  some  reason  or  other,  production  has  declined 
in  the  hand  operations,  the  manual  operations,  and  the  machine  oper- 
ations in  some  departments  of  the  printing  industry. 

Senator  Taft.  You  lay  that  in  an}-  way  to  the  closed  shop  situation ; 
do  you  ? 

Mr.  Henry.  Definitely. 

Senator  Taft.  Is  there  any  favoritism  in  the  choosing  of  apjiren- 
tices?  You  say  apprentices  are  strictly  limited.  I  suppose  there  are 
many  more  applications  than  are  granted.  Is  there  any  favoritism 
in  the  granting  of  these  apprenticeships  ? 

Mr.  Henry.  That  varies  from  area  to  area.  Some  contracts  pro- 
vide for  joint  apprenticeship  connnittees  of  employers  and  employees; 
where  they  are  in  existence  and  working  effectively,  that  can  be  con- 
trolled.   However,  in  many  areas  the  union  selects  apprentices. 
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Senator  Taft.  If  tliere  is  a  closed  shop  legalized,  do  you  think  we 
should  impose  any  conditions  on  the  manner  in  which  people  are 
admitted  to  those  unions^  Should  there  be  any  control,  by  law,  or  by 
the  Board,  the  numbei-  of  apprentices  and  the  method  by  which  they 
are  selected? 

Mr.  Henry.  If  there  is  a  closed  shop. 

Senator  Taft.  Supposing-  we  repeal  the  prohibition  on  the  closed 
shop.  Should  anything  be  substituted  for  it  with  relation  to  that 
matter  of  the  admission  to  unions  ? 

Mr.  Henry.  Very  definitely  necessary,  not  only  for  apprenticeship, 
but  for  other  admission  requirements. 

Senator  Taft.  In  your  opinion  that  should  be  subject  to  control 
by  the  Board?  Or  what  sort  of  Government  rule  would  you  think 
was  wise? 

Mr.  Henry.  The  printing  industry,  of  course,  feels  that  the  union 
shop  gives  the  union  adequate  protection  without  the  necessity  of 
having  a  closed  shop. 

Senator  Taft.  So  that  you  think  the  maintenance  of  the  present 
union-shop  provisions  of  the  Taft-Hartley  law  is  better  than  the  re- 
moval of  restrictions  on  closed  and  union  shops  and  substitution  of 
some  rules  about  admission  to  unions,  choice  of  apprentices,  numbers 
of  apprentices,  et  cetera  ? 

Mv.  Henry.  Definitely. 

Senator  Taft.  Thank  you. 

The  Chairman.  Senator  Humphrey. 

Senator  Humphrey.  I  have  a  series  of  questions  I  want  to  ask  Mr. 
Dunnagan,  and  I  will  just  start  out  by  going  over  a  little  of  the  inves- 
tigation and  the  cross-examination  by  the  Senator  from  Missouri. 

I  would  like  to  ai-k  ]SIr.  Dunnagan  this : 

AYere  there  anj^  jurisdictional  disputes  in  the  plants  belonging  to 
the  union  employers'  section  in  the  printing  industry  prior  to  Taft- 
Hartley?     Many,  any,  or  what? 

Mr.  Dunnagan.  There  have  been  not  too  many.  Senator  Humphrey, 
although  it  had  two  or  three  very  serious  ones  in  which  the  employer 
was  completely  back  of  the  eight  ball. 

Senator  HuMPHr.EY.  What  were  they  about?     Do  you  remember? 

Mr.  Dunnagan.  AVell,  in  one  instance  the  pressmen  insisted  on  tak- 
ing over  the  jurisdiction  on  the  offset  presses,  and  the  Foot-Davis 
Co.  in  Atlanta,  Ga.  The  Amalgamated  Lithographers  had  been  run- 
ning these  presses  for  some  years  and  apparently  in  negotiating  a 
pressman's  contract  inadvertently  there  had  been  inserted  a  scale  for 
pressmen  running  offset  presses. 

Senator  Humphrey.  "Was  that  scale  above  or  below  the  scale 

Mr.  Dunnagan.  I  do  not  know\ 

Senator  Humphrey.  What  would  you  say  it  might  be  ? 

Mr.  Dunnagan.  May  I  consult  Mr.  Whitehouse  on  that  ? 

Senator  Humphrey.  Surely. 

Mr.  Dunnagan.  He  said  we  have  no  idea  what  the  scale  was,  but 
I  think  that  is  quite  unimportant.  Senator  Humphrey,  because  the 
men  did  not  want  to  join  the  pressmen's  union.  So  the  plant  was 
closed. 

It  was  turned  over  to  the  XLRB  and  eventually  a  finding  made,  and 
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the  Amalgamated  were  given  jurisdiction.  In  the  meantime — a  mut- 
ter of  8  months,  I  believe — the  company  was  out  of  business. 

Senator  Humphrey.  May  I  ask  you  this  :  You  had  been  negotiating 
with  the  ITU  for  a  long  time,  hadn't  you '( 

Mr.  DuNNAGAx.  The  ITU  was  not  involved. 

Senator  Humphret.  I  mean,  Avitli  the  pressmen  for  a  long  time. 

Mr.  DuNNAGAN.  Atlanta  had  been ;  yes.    I  am  not  from  Atlanta. 

Senator  Humphr?:y.  They  knew,  for  example,  what  the  jurisdic- 
tion of  the  respective  unions  was ;  the  employer  knew,  that  is.  These 
plants  are  not  brand  new ;  are  they  ? 

Mr.  DuNNAGAN.  No;  they  are  not  new,  but  they  are  mixed  juris- 
dictions. 

Senator  Humphrey.  All  right. 

Mr.  DuNNAGAN.  Jurisdiction  (overlaps  in  many  instances. 

Senator  Humphrey.  Let  me  ask  you  this :  Did  you  have  more  juris- 
dictional disputes  prior  to  Taft-Hartley  than  you  had  after  Taft- 
Hartley? 

Mr.  DuNNAGAN.  I  don't  know  of  any  since  Taft-Hartley. 

Senator  Humphrey.  Were  you  bothered  with  them  before  then? 

Mr.  DuNNEGAN.  Not  particularly.  One  was  quite  important,  how- 
ever. 

Senator  Humphrey.  I  am  interested  in  talking  about  the  apprentice 
program,  about  wliich  we  have  luMU'd  some  remarks  touight.  [because  I 
guess  I  am  just  a  sucker  fur  magazine  article;-.  I  read  again  from 
this  pamphlet  that  I  have,  entitled  "The  Typographical  Union,  Model 
for  All,"  and  I  mention  that  this  is  the  June  1943  Reader's  Digest, 
an  article  by  William  Hard,  on  page  4  of  this  reprint.  I  don't  want 
to  burden  everybody  here  with  a  page  and  a  half  of  comment  about  an 
excellent  apprentice  program. 

Senator  Donnell.  Would  the  Senator  yield  for  a  comment? 

Senator  Humphrey.  Yes. 

Senator  Donnell.  I  have  just  consulted  with  Mr.  Shroyer,  and  he 
says  he  himself  wrote  the  portion  of  the  committee  re})ort  which  I 
read  here  this  evening  from  page  9. 

Did  vou  do  it  under  the  supervision  or  with  the  approval  of  Senator 
Ball,  Mr.  Shroyer? 

Mr.  Shroyer.  Yes. 

Senator  Donnell,  The  question  arose  as  to  who  had  written  it,  and 
Mr.  Shroyer  wrote  that  portion  of  the  report. 

Mr.  Shroyer.  Yes. 

Senator  Smith.  I  remember  reading  it  and  approving  it  as  a  mem- 
ber of  the  committee. 

Senator  Donnell.  Thank  you.  Senator  Humphrey. 

Senator  Humphrey.  In  this  article,  Mr.  Hard  is  speaking  about  the 
International  Typographical  Union : 

Your  start  toward  being  a  member  of  the  typograpiiical  uniou  is  liy  becoming 
an  apprentice.  You  become  an  apprentice  at  1(5.  Tbi>n  for  6  years  you  study 
your  trade  by  practice  in  the  shop  and  by  taking  140  printed  lessons  sent  to 
you  by  the  union  bureau  of  education.  Tliese  lessons  are  so  complete  that  they 
have  been  adopted  by  many  school  systems  as  ofRc'al  textbooks.  Then  there  is 
a  special  set  of  lessons  telling  you  about  unionism,  and  you  are  taught  to  remem- 
ber the  19  London  Times  printers  who  in  the  early  nineteenth  century  were  sent 
to  jail  for  trying  to  have  a  union,  but  you  were  also  taught  about  employers. 
You  were  taught  that  labor  should  not  be  unfriendly  to  capital — 

And  so  on. 
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It  seems  to  me  that  the  apprentice  program  in  the  printing  trades 
is  one  of  the  model  printers'  programs  of  the  country.    Is  that  true^ 

Mr.  DuNNAGAN.  The  quality  of  the  International  Typographical 
apprentice  program  I  do  not  think  can  be  questioned. 

Senator  Humphrey.  You  have  a  sort  of  cooperative  arrangement 
which  was  started  in  New  York  City  back  about  1920,  I  l)elieve. 

Mr.  DuNNAGAN.  Is  there  a  school  there  in  New  York  ? 

Mr.  Henry.  Yes. 

Senator  Humphrey.  Employer-employee  cooperation  school. 

Mr.  Henry.  There  is  one  in  Detroit  also. 

Senator  Humphrey.  I  was  checking  back  here,  and  I  found  out,  for 
example,  that  back  in  1933  when  we  had  a  lot  of  unemployment,  you 
had  a  number  of  unemployed  printers ;  isn't  that  right  ? 

Mr.  DuNNAGAN.  Yes:  I  think  we  had  a  lot  of  unemployment  in 
1933 — a  lot  of  unemployed  everything. 

Senator  Humphrey.  Did  you  have  any  shortage  of  labor  until 
1940? 

Mr.  DuNNAGAN.  Possibly  in  1938  the  supply  started  to  be  tight. 

Senator  Humphrey.  Was  business  good  then  ? 

Mr.  DuNNAGAN.  It  was  starting  to  be  better.  1933  was  the  depths 
of  the  depression,  in  which  I  think  every  industry  including  print- 
ing was  down. 

Senator  Humphrey.  I  want  my  Republican  colleagues  to  note  that 
business  was  getting  better  by  1938. 

Now,  during  the  war  there  was  no  apprenticeship  program,  was 
there? 

Mr.  DuNNAGAN.  There  possibly  was  some,  although  I  imagine  most 
of  the  men  were  taken  into  the  armed  services. 

Senator  Humphrey.  Since  the  war,  according  to  the  information 
I  have  received — and  you  may  test  the  validity  of  my  information — 
during  the  war,  there  was  little  or  no  apprenticeship  training  pro- 
gram, because  of  the  lack  of  recruits,  but  since  the  war,  in  order  to 
cooperate  with  the  employer,  I  understand  there  has  been  a  good 
deal  of  upgrading  of  the  apprentices,  kicking  them  up  faster;  isn't 
that  right  ? 

Mr.  DuNNAGAN.  I  think  that  is  right.  A  man  is  given  credit  for 
his  time  in  the  Army  in  certain  cases. 

Senator  Humphrey.  Actually,  the  scarcity  started  to  exist  in  the 
labor  market  since  the  war ;  isn't  that  right  ? 

Mr.  DuNNAGAN.  Primarily. 

Senator  Humphrey.  Would  you  say  that  was  quite  characteristic 
of  the  economy  ? 

Mr.  DuNNAGAN.  I  think  it  was  more  acute  in  our  industry  than 
in  most. 

Senator  Humphrey.  Well,  it  must  not  have  been  too  acute  there. 
I  w^aited  for  2  years  to  get  an  automobile.  It  seems  to  me  we  had 
lots  of  scarcity. 

Senator  Taft.  That  has  nothing  to  do  with  employment.  There 
is  plenty  of  employment  in  the  automobile  industry. 

Senator  Humphrey,  It  is  not  a  valid  criticism  of  an  apprentice- 
ship training  program  to  say  that  there  has  been  a  scarcity  since  the 
war. 

Senator  Taft.  A  scarcity  of  labor  is  entirely  ditferent  froui  a  scar- 
city of  output.     Just  the  opposite,  in  fact. 
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Senator  Humphrey.  I  was  just  trying  to  say,  Senator,  we  are  talk- 
ing about  the  scarcity  of  personnel.  We  will  get  to  their  productivity 
next.  I  am  talking  about  the  scarcity  of  labor  and  the  scarcity  of 
labor  in  this  very  highly  skilled  field — and  I  don't  think  anybody  de- 
nies that  it  is  a  highly  skilled  field — was  primarily  due  to  the  war 
situation  which  drew  off  manpower,  due  to  lack  of  an  apprenticeship 
program  during  the  war,  and  a  tremendous  volume  of  business  after 
the  war. 

Hasn't  your  business  been  bigger  than  it  has  ever  been  ? 
Mr.  DuNNAGAN.  Business  generally, 
Senator  Humphrey.  How  are  the  profits? 
Mr.  DuNNAGAN.  Better. 

Senator  Humphrey.  If  the  profits  are  better,  business  has  been  good, 
how  about  this  production  that  we  hear  so  much  about?  I  heard 
someone  here  say  there  was  a  falling  off  of  production.  I  think  I 
heard  Mr.  Henry  say  that.     Is  that  right,  Mr.  Henry  ? 

Mr.  Henry.  Production  in  the  composing  room  has  fallen. 
Senator  Humphrey.  You  can't  say  much  about  the  composing  room, 
can  you  ? 

Mr.  Hexry.  That  is  our  objection  to  the  Typographical  Union. 
Senator  Humphrey.  Production  has  been  falling  off.     How  about 
your  gross  volume?     Be  careful  on  this.    How  about  your  gross  vol- 
ume of  production  in  the  finished  commodities  that  you  put  out  ? 

Mr.  Henry.  There  has  been  an  improvement  because  of  the  im- 
provement in  the  presses  that  nre  used  to  print  the  product. 

Senator  Humphrey.  Have  you  been  able  to  get  a  lot  of  new  press 
equipment  since  1945  ? 

Mr.  Henry.  The  printing  industry,  I  believe,  purchased  a  good  num- 
ber of  new  presses. 

Senator  Humphrey.  When  did  you  start  to  get  it  ? 
Mr.  DuNNAGAN.  Two  years  ago. 

Senator  Humphrey.  You  have  been  putting  in  so  much  new  equip- 
ment, you  increased  productivity? 
Mr.  DuNNAGAN.  Yes. 

Senator  Humphrey.  Now.  I  don't  have  the  time  here  or  the  means  to 
go  into  the  productivity  of  each  worker,  but  I  would  say  for  the 
record,  the  productivity  of  each  American  worker  on  an  average  has 
iione  up  15  points  on  the  index  since  1945.  It  has  gone  up  from  114 
to  11^9  since  1945. 

Now,  whether  or  not  your  industry  shared  in  that,  I  am  not  sure. 
Senator  Taft.  What  index  is  this  ? 

Senator  Humphrey.  Federal  Reserve  Board.  If  you  want  the  facts, 
I  shall  produce  them. 

Senator  Taft.  There  are  very  few  satisfactory  figures  on  the  pro- 
ductivity per  man.  I  never  could  get  them  satisfactorily,  and  I  know 
of  no  reliable  indices  on  the  productivity  per  man. 

Senator  Humphrey.  I  will  produce  for  you  a  reliable  index.  I 
was  on  the  Town  Meeting  of  the  Air  with  one  of  the  distinguished 
members  of  the  National  Association  of  Manufacturers.  I  presented 
the  figures  to  him  and  asked  him  to  contest  their  validity,  and  I  ask 
you  to  contest  their  validity.  The  individual  productivity  of  the 
woiker  has  gone  up.  Why?  It  may  be  machines,  or  he  may  be  tak- 
ing vitamins  or  he  may  be  taking  a  tonic,  but  it  has  gone  up. 
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Senator  Taft.  I  question  the  accuracy  of  any  index  of  that  kind. 
It  is  impossible  for  anybody  to  develop  such  an  index  satisfactorily, 
according  to  my  understanding.  As  to  the  accuracy  of  such  an  index, 
it  just  doesn't  exist. 

Senator  Douglas.  Mr.  Chairman,  the  figures  on  productivity  per 
man  are  generally  derived  by  dividing  the  total  number  of  the  finished 
product  by  the  total  number  of  i^eople  engaged.  You  certainly  get 
an  approximation. 

Senator  Taft.  That  depends  on  how  much  hand  labor,  how  much 
machine  labor,  whether  the  productivity  is  due  to  the  increase  in  cer- 
tain types  of  machines.  Productivity  in  one  industry  may  increase 
50  percent  while  it  is  falling  off  25  percent  in  another  industry.  You 
can  get  a  general  average,  but  you  don't  get  any  figures  which  to 
my  mind  are  worth  anything. 

Senator  Pepper.  Hasn't  there  been  over  a  long  period  of  time  a 
steady  increase  in  the  output  per  man  ? 

Senator  Taft.  The  average  has  been  steadily  increasing  at  the  rate 
of  3  or  4  percent  per  year  for  the  last  50  years,  but  that  is  an  aver- 
age which  doesn't  mean  a  thing  as  applied  to  particular  industries, 
nor  as  to  tlie  reasons  why  it  occurred,  whether  it  occurred  because 
men  work  harder  or  there  are  more  and  better  machines,  or  what. 

Senator  Humphrey.  I  don't  want  to  expound  the  minutiae  of  this 
thing.  Frankly,  in  most  of  these  indices  we  have  and  in  most  of 
these  charts  and  graphs  w^e  generally  take  them  on  the  average.  I 
was  merely  contesting  the  statement  as  to  the  productivity  and  pro- 
duction. 

I  understood  a  statement  was  made  that  production  was  down  and 
that  the  closed  sliop  was  a  factor ;  is  that  right  ? 

Mr.  Henry.  That  is  right. 

Senator  Humphrey.  If  that  is  the  case,  I  think  we  ought  to  cease 
patting  each  other  on  the  back  and  quit  making  this  kind  of  speech. 
I  want  to  quote  from  a  couple  of  other  speeches.  The  two  gentle- 
men who  are  here  tonight  as  witnesses  apparently  have  had  a  won- 
derful relationship  with  their  employees  in  the  past,  but  there  seems  to 
be  a  little  tension  since  the  advent  of  the  Taft-Hartley  Act.  How- 
ever, before  that,  you  on  occasion  attended  their  conventions,  you  were 
given  all  the  courtesies,  the  ribbons,  the  fanfare  that  comes  with  a 
great  convention. 

I  want  to  quote  here  from  the  speech  given  by  Mr.  Dunnagan. 

Senator  Donnell.  Will  the  Senator  identify  the  date  and  place  of 
the  speech  from  which  he  intends  to  quote  ? 

Senator  Humphrey.  You  know  the  trouble  is  I  should  have  gone  to 
law  school.  I  forget  all  about  these  references  down  here.  This  is 
the  1946  Journal  of  the  Typographical  Union.  It  says,  "Columbia 
Typographical  Union,  No.  101,"  and  the  record  of  the  date  is  August 
17  at  Miami  Beach,  Fla. 

Senator  Neely.  What  year? 

Senator  Pepper.  The  authority  is  good. 

Senator  Humphrey.  Yes,  indeed.  There  is  too  much  chamber  of 
connnerce  tonight. 

Senator  Taft.  All  tliese  labor  conventions  seem  to  be  in  Miami  in 
the  middle  of  winter. 
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Senator  Pepper.  They  know  a  good  thing  when  they  see  it,  those 
labor  fellows.     [Laughter.] 

Senator  Humphrey.  May  we  suggest  you  try  the  fine  vacation  facil- 
ities of  JVIinnesota  on  the  next  occasion. 

I  would  like  to  quote  from  the  record  on  page  14.  I  quote  now,  Mr. 
Dunnagan : 

I  thiuk  we  of  the  printing  industry  are  extremely  fortunate  in  that  our  indus- 
trial relationship  is  of  so  many  years  standing.  We  have  proven  to  the  newly 
organized  units  and  to  American  industry  generally  that  employers  and 
employees  can  work  together,  bargain  together,  and  prosper  together. 

We  of  the  U.  E.  S.  are  committed  to  the  principle  of  collective  bargaining 
wherein  across  the  conference  table  differences  of  opinion  can  be  talked  through, 
the  facts  weighed  and  balanced,  and  at  the  conclusion  a  fair  and  equitable 
agreement  or  contract  between  lai)or  and  management  can  be  reached.  We  believe 
this  process  is  democracy  at  its  best  and  it  is  evident  the  wages  and  working 
conditions  which  the  craftsmen  enjoy  are  second  to  none. 

Xow  I  want  to  say  if  the  apprenticeship  program  was  not  so  good, 
profits  on  ])roduction  w^ere  not  so  good,  the  closed  shop  was  a  cause 
for  the  lack  of  production,  believe  me  that  statement  does  not  lend 
validity  to  your  comments.  These  are  highly  laudatory  comments. 
"On  behalf  of  American  industry  you  should  be  congratulated.'''  Is 
this  statement  true  or  the  one  you  made  tonight  ? 

Mr.  DuNNAGAX.  I  never  heard  that  speech  read  back,  Senator. 
I  think  it  is  a  pretty  good  speech. 

Senator  Humphrey.  One  of  the  best  I  have  ever  heard.     Very  good. 

Mr.  Dunnagan.  I  think  that  is  entitled  to  somewhat  of  a  back- 
ground. It  was  the  first  time  in  many,  many  years  that  the  employers' 
association  took  advantage  of  a  very  democratic  law  of  typographical 
unions  to  have  a  representative  present  at  their  convention.  The  war 
had  been  over  about  a  year.     Is  that  correct  ? 

Senator  Humphrey.  Yes,  sir. 

Mr.  Dunnagan.  We  had  had  a  very  disastrous  situation  .occur  in 
the  industrj'.  at  least  to  us  it  was  disastrous,  when  at  the  height  of  our 
business  it  was  the  objective  of  the  Typographical  Union  when  the 
manpoAver  shortage  was  at  its  height,  to  reduce  the  hours. 

They  were  quite  successful,  I  might  add,  and  the  union-employer 
section  was  very  helpful  that  we  could  come  to  some  agreement  with 
this  particular  union  to  see  that  they  did  not  run  too  far  afield,  not  to 
get  us  too  far  off  base  with  American  industry  generally. 

Senator  Humphrey.  Yes. 

Mr.  Dunnagan.  It  Mas  decided  to  take  advantage  of  the  invita- 
tion which  was  extended  to  their  buyers  by  Mr.  Whitehouse  and  I 
attended  the  Miami  convention. 

I  might  say  to  you.  Senator  Pepper,  Miami  is 

Senator  Pepper.  Well,  it  seemed  to  have  a  pretty  good  influence  over 
you  from  that  speech  you  made. 

Senator  Humphrey.  Did  you  write  that  speech  before  you  got  there, 
Mr.  Dunnagan  ? 

Senator  Taft.  Mr.  Dunnagan.  this  may  be  an  a])}:)ropriate  point  to 
offer  for  the  record  something  perhaps  of  a  similar  nature.  This  is  a 
New  Year's  statement  by  Secretary  of  Labor  Maurice  J.  Tobin  en- 
titled "American  Labor  in  1949." 

The  year  1949  finds  the  American  wage  earner  better  off  than  any  other  wage 
earner  in  the  world,  and  assured  that  his  freedom  will  be  protected  and  his 
economic  advantages  improved. 
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Our  standard  of  livinji  has  been  mounting  steadily  for  a  century.  Today  an 
ordinary  worker's  hourly  wage  buys  four  times  what  his  great  grandfather's 
hourly  wage  bought  in  1847. 

Increases  in  real  w^ages,  or  purchasing  power,  have  more  nearly  approximated 
increases  in  productivity  in  recent  years  when  union  strength  was  on  the  upswing 
and  protection  of  the  right  of  collective  bargaining  became  a  Government  policy. 

The  labor  movement  is  l(i,00!),000  strong  today,  and  showing  signs  of  con- 
tinued vigorous  growth. 

I  take  it  you  are  makiiio-  the  same  kind  of  optimistic  speech  that  Mr„ 
Tobin  was  makiii<i-  on  the  1st  of  January.    Is  that  correct? 

Mr.  DuNNAGAN.  I  had  nothing  but  love  in  my  heart. 

Senator  Taft.  Mr.  Chairman,  I  would  like  to  offer  the  whole  of  this. 
I  only  quoted  some  parts  of  it.  I  would  like  to  offer  it  for  the  record 
at  this  point. 

The  Chairman.  It  will  be  put  into  the  record. 

(The  docujnent  referred  to  is  as  follows  :) 

[U.  S.  Department  of  Labor,  foi'  release  January  1,  19491 
American  Labor  in  1949 

A   NEW    year's    day   STATEMENT   BY    SECRETARY   OF   LABOR    MAURICE   J.    TOBIN 

The  year  1940  tinds  the  American  wagp  earner  better  off  than  any  other  wage 
earner  in  the  world,  and  assured  that  his  freedom  will  be  protected  and  his 
economic  advantages  improved. 

Our  standard  of  living  has  been  mounting  steadily  for  a  century.  Today  an 
ordinary  worker's  hourly  wage  buys  four  times  what  his  great  grandfather's 
hourly  wage  bought  in  1847. 

His  weekly  wages  represent  a  threefold  gain  in  purchasing  i)ower  over  100 
years  ago,  for  a  workweek  that  has  shrunk  by  one-third. 

The  quantity  and  quality  of  goods  and  services  available  to  him  beyond  the 
basic  requirements  of  living  have  contributed  substantially  to  his  well-being 
and  enjoyment  of  life.  They  are  tlie  measure  of  the  high  standard  of  living 
which  he  enjoys. 

There  have  been  marked  improvements  also  in  his  health  and  life  expec- 
tancy, education,  recreation  and  travel,  civil  and  iiolitical  rights. 

The  growth  of  the  labor  movement  has  given  him  a  greater  participation  in 
group  economic  and  political  decisions,  and  a  more  direct  voice  in  his  Gov- 
ernment. 

Two  factors  have  contributed  to  the  constant  improvement  of  the  purchasing 
power  of  his  hourly  and  weekly  wages :  increased  productivity  and  greater 
bargaining  power. 

Increases  in  real  wages,  or  purchasing  power,  have  more  nearly  approximated 
increases  in  productivity  in  recent  years  when  union  strength  was  on  the  up- 
swing and  protection  of  the  right  of  collective  bargaining  became  a  Govern- 
ment policy. 

The  labor  movement  is  16,000,000  strong  today,  and  showing  signs  of  continued 
vigorous  growth. 

American  wage-earners  and  their  unions  have  contributed  to  the  strength, 
and  welfare  of  the  Nation. 

Productivity  is  again  on  the  upswing  as  technological  developments  made  dur- 
ing the  war  are  adopted  to  peacetime  production. 

This  will  provide  for  further  improvements  in  our  standard  of  living  if  the 
workers  are  given  their  just  share  of  the  productivity  increases. 

The  future  welfare  of  labor  and  the  Nation  depends  on  a  free,  democratic 
union  movement  that  can  bargain  wisely  and  well  with  free  management  for  a 
just  balance  between  productivity,  wages,  and  prices. 

Government  has  its  part  to  do,  to  improve  the  health  and  insurance  facilities 
available  to  all  the  people,  especially  the  unfortunate  and  weak,  and  to  keep  the 
economy  strong. 

Those  programs  add  up  to  a  policy  of  progress  and  evolution  attained  through 
a  democratic  Government  and  a  democratic  free  people. 

We  are  going  forward,  the  way  we  always  have,  under  a  system  of  justice 
and  freedom  to  all  our  citizens. 
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Senator  Humphrey.  Now  as  long  as  we  are  continuing  about  the 
joyous  and  happy  dates,  Senator  Taft,  is  that  our  grandfathers  or  our 
great-grandfathers  that  you  were  referring  to  ? 

Senator  Taft.  It  was  four  times  as  good  as  a  hundred  years  ago,  or 
something  like  that,  the  real  wages. 

Senator  Humphrey.  I  have  something  even  better  than  that.  In 
1945  corporate  net  profits  were  $8,200,000,000;  1946,  $12,300,000,000; 
1947,  $17,430,000,000,  and  in  1948,  the  latest  estimate  is  $21,500,000,000. 

Now  listen,  that  is  even  better  than  Uncle  Ned  without  going  back  to 
our  forefathers.  Here  you  come  up  from  1945  to  1948  from  8  to  21 
billion.  I  just  thought  we  would  get  prosperity  into  the  record  as  it 
ought  to  be,  since  we  are  talking  about  prosperity.  Now  here  is  the 
question  that  I  have  to  ask  you. 

Mr.  Dunn  AG  AN.  I  do  not  believe  I  finished  answering  that  question. 
May  I  continued 

Senator  Humphrey.  Go  right  ahead. 

Mr.  DuNNAGAN.  So  this  trip  was  made  to  ]\Iiami  with  the  thought 
that  we  miglilit  be  able  to  develop  a  better  understanding  between  the 
International  Typographical  Union  and  the  commercial  printing  in- 
dustry. It  is  true  there  had  been  some  very,  very  hard  feelings  the 
previous  year  wdien  this  union  had  elected  to  break  the  40-hour  week. 
That  had  been  done,  particularly  in  my  city. 

We  were  most  hopeful  to  heal  an  open  wound,  to  heal  a  breach,  and 
it  is  for  that  reason  the  trip  was  made  to  Miami.  It  was  for  that 
leason  the  olive  branch  was  extended,  and  I  might  add  that  we  were 
most  courteously  treated. 

Senator  Humphrey.  I  just  want  to  say  I  think  that  we  are  both  in 
agreement  that  there  has  been  a  very  splendid  harmonious  relation- 
ship. Obviously,  there  have  been  these  differences  over  economic 
standing,  I  mean  the  desire  of  the  employee  to  get  a  better  share  of 
things  and  the  desire  on  the  part  of  the  employer  to  have  good  working 
conditions  insofar  as  labor  is  concerned. 

However,  I  would  remind  you  that  apparently  even  in  the  year  of 
August  1947  at  the  Cleveland  convention,  Mr.  Dunnagan,  you  like- 
wise made  a  similar  statement  where  you  said : 

We  will  have  an  opportunity  to  operate  our  business  profitably  free  from 
harassment  and  as  employees  you,  through  your  organizations,  will  have  an  ac- 
cepted status  under  fair  employment  conditions. 

All  I  am  saying  is  that  if  there  is  any  area  of  labor-management  rela- 
tionships which  before  Taft-Hartley  had  a  splendid  record,  a  record 
that  has  gained  international  reputation,  not  just  national  reputation, 
it  was  between  the  union  section  of  the  printing  industry  and  the 
unions  on  the  employees'  side,  and  particularly  the  International  Typo- 
graphical Union. 

Now  you  operated  under  a  closed-shop  agreement,  did  you  not,  Mr. 
Dunnagan  ? 

Mr.  Dunnagan.  For  many  years. 

Senator  Humphrey.  For  many  years.  The  historical  record  of  the 
closed  shop  indicates  that  the  closed  shop,  part  of  the  contract  back 
in  the  1880's,  was  placed  in  by  the  employer,  not  by  the  union.  Is 
that  right  or  is  it  wrong  ? 

Mr.  Dunnagan.  What  date,  please,  sir  ? 
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Senator  Humphrey.  Well,  I  cannot  give  you  the  exact  date,  but  I 
Avill  be  very  olad  to  check  on  it  for  you.  As  I  understand  it.  it  was  in 
the  1800's,  1880-something. 

Mr.  DuNNAGAN.  I  am  afraid  I  am  not  qualified  to  answer. 

Senator  Humphrey.  188(5,  to  be  exact.  In  188G  collective-bargain- 
ing agreements  made  their  appearance.  At  that  time  it  was  known 
the  fair  employers— the  union  employers — inserted  the  closed  shop  into 
the  collective-bargaining  agreement.  They  did  that  to  protect  them- 
selves with  the  unions,  as  I  understand  it,  so  that  the  union  people 
would  work  with  these  fair  shops  and  the  fair  shops  with  them.  There 
have  been  two  categories  of  employment  in  the  printing  industry  quite 
common  to  everybody,  the  nonunion  and  the  closed-shop  section,  is  that 
not  correct  ? 

Mr.  DuNNAGAX.  Oh,  yes. 

Senator  Humphrey.  All  right.  So  that  the  history  of  labor  in  this 
country  indicates  that  the  closed  shop  was  inserted  into  the  contract 
not  at  the  insistence  of  the  laboring  men,  but  by  the  consent  and  by 
the  agreement  and,  may  I  say,  by  the  direct  request  of  the  employer 
himself.     Is  that  true? 

Mr.  DuNNAGAN.  Yes. 

Senator  Humphrey.  All  right.  Now  for  years  and  years  from 
1886  until  1946  you  worked  under  these  closed-shop  agreements. 

I  want  to  ask  you,  looking  over  American  industry,  all  of  the  big 
industry  and  small  industr3^  do  you  think  your  pattern  of  labor- 
management  relationships  under  the  closed-shop  agreement  was  as 
good  as  or  worse  than  the  vast  majority  of  American  industry? 

Mr.  DuNNAGAN.  I  think  in  different  periods  it  varied.  At  the 
time  I  made  the  address  in  Miami  there  was  general  labor  trouble  in 
the  big  industries  that  had  been  recently  organized.  There  were 
wildcat  strikes  here  and  there  and  as  compared  with  that  there  is 
no  question  but  what  we  were  enjoying  a  splendid  relationship. 

Senator  Humphrey.  Is  it  not  true  when  the  Pullman  strike  was  on 
in,  I  think  it  was  1890,  if  my  memory  serves  me  correctly,  in  the  Debs 
case,  the  Government  by  injunction  went  into  that  case. 

Is  it  not  true  that  at  that  time  the  printing  industry  in  this  country 
still  had  a  closed-shop  agreement  with  the  union  ?  Is  it  not  true  that 
you  had  amicable  relationships? 

Mr.  DuNNAGAN.  They  had  a  closed  shop.  I  do  not  know  about  the 
amicable  relationships. 

Senator  Humphrey.  Well,  I  would  say  from  my  point  of  view  and 
my  study  of  labor  history  and  economics  that  there  has  not  been  a 
single  industry  in  America  that  has  enjoyed  such  splendid  labor- 
management  relationships  as  the  gentlemen  on  the  employers'  side 
and  the  gentlemen  on  the  union  side  in  the  printing  industry. 

Mr.  Hard  says  that  in  his  article — the  Typographical  Union  is  a 
model  for  all;  and  Mr.  Hard,  I  might  say,  is  not  in  the  best  graces 
with  all  the  friends  on  the  labor  side. 

I  would  like  to  ask  you  another  question.  During  the  current  news- 
paper strike  in  Chicago,  did  your  plant  demand  that  the  members 
of  Chicago  Local  16  of  the  ITU  set  copy  for  advertisements  to  be 
printed  in  the  newspapers  ? 

Mr.  DuNNAGAN.  My  plant?    No. 

Senator  Humphrey.  Not  your  plant.     Did  some  plant  do  that? 
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Mr.  DuNNAGAx.  I  do  not  believe  any  plant  insisted  that  they  set 
copy  for  the  newspapers.  They  did  insist  they  set  copy  for  advertis- 
ers who  had  previously  been  their  customers. 

Senator  HuMniREY.  Advertisers? 

Mr,  Ddnnagan.  Advertisers. 

Senator  Humphrey.  Advertisers,  the  same  advertisers  that  were 
-advertising  in  respect  to  the  strike? 

Mr.  DuNXAGAN.  Advertisers  that  might  have  been  appearing  in  the 
daily  newspapers. 

Senator  Pepper.  Excuse  me,  Mr.  Chairman.    Will  you  excuse  me? 

Senator  Humphrey.  Yes,  I  will. 

Senator  Pepper.  Do  you  mean  by  that,  Mr.  Dunnagan,  that  because 
there  was  a  strike  of  the  printers  on  the  newspapers,  we  will  say  news- 
paper A,  that  what  would  happen  was  that  a  private  printing  estab- 
lishment would  set  up  the  ads  and  send  them  over  to  the  newspaper 
and  they  would  fit  them  into  the  newspaper?  That  is  what  happened, 
ivas  it  not? 

Mr.  Dunnagan.  It  is  quite  general.  Senator  Pepper 

Senator  Pepper,  That  is  right. 

Mr.  Dunnagan.  For  a  department  store,  for  example,  to  employ 
a  local  typographer  to  set  their  advertisements.  They  might  then 
send  electrotypes  to  the  departments  who  might  in  turn  send  them 
to  a  newspaper.    They  might  send  them  to  a  national  magazine. 

Senator  Pepper.  But  the  general  custom  was  that  if  there  had  not 
been  a  strike  those  ads  would  have  been  set  up  at  the  newsjiapers? 

Mr.  Dunnagan.  Those  ads  would  have  been  set  exactly  where  they 
Avere  at  the  present  time. 

Senator  Pepper.  Would  they  have  been  set  up  in  the  newspaper? 

Mr.  Dunnagan.  No  ;  they  M^ould  have  been  set  up  in  the  commercial 
typographer's  shop.     It  would  have  been  given  to  the  newspaper. 

Senator  Pepper.  You  mean  ordinary  ads  that  appear  in  a  news- 
paper are  not  set  up  in  the  newspaper  printing  shop  ? 

Mr.  Dunnagan.  Some  are.  Many  are  set  by  the  commercial 
ty])Ographer. 

Senator  Pepper.  What  I  am  getting  at  is,  it  is  my  understanding 
in  many  cases,  if  not  all,  where  there  were  printers'  strikes  against 
newspapers ;  that  during  the  time  of  the  strike  there  would  be  entered 
into  a  separate  contract  between  the  advertiser  and  some  print  shop 
in  the  town  or  city  and  the  mat  would  be  made  up  and  sent  over  to 
the  newspaper  and  printed  in  the  newspaper,  but  due  to  the  fact 
that  the  strike  was  going  on  it  was  not  made  up  in  the  printing  shop 
of  the  newspaper, 

Mr.  Dunnagan.  That  is  done  at  all  times.  Senator. 

Senator  Humphrey  .  Senator,  in  reference  to  this — are  you  through, 
Senator? 

Senator  Pepper.  Yes. 

Senator  Humphrey.  I  wonder  if  it  was  true  that  when  the  men 
were  asked  to  set  the  type  for  copy  to  be  used  in  struck  newspapers, 
did  some  of  those  men  refuse  to  do  that  after  a  while  ? 

Mr,  Dunnagan,  I  understand  there  were. 

Senator  Humphrey.  Quite  a  few,  is  that  not  right  ?  Was  not  this 
an  effort  to  force  these  men  to  act  in  a  sense  as  strikebreakers? 

Mr,  Dunnagan.  If  they  set  ink  direct  for  the  newspaper. 
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Senator  Humphrey.  Yes,  that  is  what  I  mean. 

Mr.  DuNNAGAN.  I  believe  so. 

Senator  Humphrey.  If  they  were  setting  type  that  was  to  be  used 
for  copy  for  the  newspaper  ? 

Mr.  DuNNAGAX.  They  were  setting  type  for  the  newspaper. 

Senator  Humphrey.  They  were  setting  copy  for  ads  that  were  to 
be  rim  in  the  newspaper  and  that  is  the  same  as  setting  type,  is  it  not, 
for  the  newspaper? 

Mr.  DuxNAGAN,  They  were  not  setting  ads  for  the  newspaper,  as  I 
understand  it. 

Senator  Humphrey.  Tliey  were  just  setting  ads? 

Mr.  DuNNAGAX.  They  were  setting  ads  for  a  department  store. 

Senator  Humphrey.  Well,  what  was  the  department  store  going  to 
do  with  this  block  type  ? 

Mr.  DuNNAGAX.  I  do  not  know.  Some  of  it  went  in  the  daily  news- 
papers the  same  as  it  always  did.  Then,  of  course,  when  it  got  to  the 
newspaper  and  was  run,  it  had  to  be  reset  by  each  local  newspaper. 

Senator  Humphrey.  I  will  ask  a  different  set  of  questions,  then. 

Can  a  newspaper  operate  without  ads  ? 

Mr.  DuxxAGAX.  No.  They  have  large  composing  rooms.  They 
have  large  composing  rooms  because  ever}'-  piece  of  advertising  copy 
that  comes  into  them,  though  it  might  be  set  by  someone  else,  and  run 
today,  still  has  to  be  set  in  their  own  composing  room  within  a  reason- 
able time. 

Senator  Pepper.  That  is  what  I  was  getting  at  a  moment  ago.  When 
there  is  a  strike  on  they  would  take  that  composition  that  is  made  out 
in  some  private  plant  and  run  it  in  the  newspaper  as  distinguished 
from  the  case  where  there  is  not  a  strike  on,  they  might  make  up  this 
composition  somewhere  else,  but  when  it  got  over  there  they  remade 
it  and  the  composition  that  went  into  the  newspapei-  actually  had  to 
be  composed  by  the  printers  on  the  newspaper.  That  was  what  I  was 
bringing  out  a  moment  ago. 

Mr.  iJuxxAGAX.  Of  course,  as  I  understand  it,  the  majority  of  the 
work  being  done  on  the  newspaper  is  done  in  their  own  place  by  a 
different  process. 

Senator  Hu3iphrey.  Well,  it  did  so  happen,  according  to  the  rec- 
ord— I  am  sure  that  the  facts  of  this  case  are  very  much  available. 
There  were  several  hearings  before  trial  examiners  on  the  different 
disputes  that  took  place. 

According  to  the  information  I  have  the  members  of  local  16  who 
refused  to  set  this  copy  in  some  of  the  print  shops  were  finally  dis- 
charged, were  fired  and  literally  were  locked  out.     Is  that  true? 

Mr.  DuxxAGAX.  I  do  not  believe  in  any  case  that  any  newspaper 
sent  ads  to  a  commercial  print  shop. 

Senator  Hi^mphrey.  Well,  now,  let  us  not  go  around.  The  point  is 
jou  said  a  while  ago 

Mr.  DuxxAGAX.  The  advertiser  does  as  a  normal  thing- 


Senator  Humphrey.  It  goes  from  advertiser  to  print  shop,  from 
print  shop  to  newspaper.  The  newspaper  keeps  alive  because  of 
the  money  it  gets  from  the  ads,  and  without  those  ads  the  newspapers 
could  not  have  fought  this  strike.  They  would  have  been  brought  to 
their  economic  knees,  would  they  not?  Did  they  not  need  these  ads 
to  keep  the  volume  of  revenues  coming  in? 
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Mr.  DuNNAGAN.  When  the  commercial  printers  also  wei'e  on  strike 
in  Chicago,  the  newspapers  pnt  in  their  ads  by  a  different  process. 

Senator  Humphrey.  I  laiow  that,  but  I  mean  the  normal  process 
which  had  been  established  now  for  manj'  years  between  the  employees 
and  the  management  in  the  industry  was  the  normal  process  of  copy 
being  in  the  composing  room.  I  n:iean  being  set  up,  being  put  into  the 
newspaper  by  the  members  of  the  union.    Is  that  not  right  ? 

Mr.  DuNNAGAN.  Ma}^  I  put  it  this  way  ?  Let  us  take  Marshall  Field. 
We  all  know  Marshall  Field.  Their  ads  are  set  by,  we  will  say.  a 
Monson  typesetting  company,  electrotypes  are  made  and  sent  to  the 
newspapers,  and  have  been  over  a  period  of  years. 

Senator  Humphrey.  But  how  do  you  make  the  electrotype  ? 

Mr.  DuNNAGAN.  From  type  set  by  the  typographer. 

Senator  Humphrey.  That  is  what  I  want  to  get  at. 

Mr.  Henry.  Pardon  me,  Senator.  The  typographer  referred  to  is  a 
typesetting  plant,  a  separate  plant.  It  is  not  a  typographer,  as  we 
understand  a  composer  to  be.  It  is  a  separate  firm,  an  employer  like 
myself. 

Mr.  DuNNAGAN.  The  plate  is  furnished  to  the  departments  by  the 
typesetter. 

Senator  Pepper.  I  know.  Whatever  is  composed  by  this  Monson 
process  that  a^ou  describe  in  exactly  the  form  in  whicli  it  goes  to  the 
newspapers,  is  it  printed  in  the  newspaper  without  any  further  techni- 
cal service  being  performed  upon  it  without  the  printers  connected 
with  the  newspaper  or  the  newspaper  employees  having  anything  to 
do  with  it  at  all? 

Mr.  DuNNAGAN.  Well,  I  would  imagine  today  that  its  proofs  are 
made  of  this  ad  and  a  proof  is  given  to  the  departments  who  do  as 
they  choose  with  it,  sencl  it  to  a  New  York  paper  or  a  St.  Louis  paper 
or  a  Chicago  paper. 

Senator  HTT:\rPHREY.  I  do  not  want  to  bear  down  on  this  any  further. 
I  want  to  sa V  this:  The  record  reveals  from  the  Chicago  strike,  the 
current  strike  in  Chicago,  that  men  were  discharged,  men  of  local  16 — 
to  put  it  right  down,  to  be  very  concrete  about  it — men  of  local  16  were 
discharged  because  these  men  in  these  ad  shops  or  print  shops  refused 
to  set  the  type,  refused  to  do  their  work  so  that  copy  could  be  made 
and  sent  to  the  newspapers  that  were  on  strike. 

Now,  when  the  employer  discharged  them,  or  under  threat  of  dis- 
charge, he  was  in  fact  coercing  them  to  break  a  strike.  Is  that  not 
right? 

Mr.  DuNNAGAN.  He  was  doing  work  which  he  had  normally  done 
for  customers  over  a  period  of  time.    The  men  refused  to  set  the  work. 

Senator  Humphrey.  I  want  to  ask  you.  Did  your  industry  have  this 
problem  before  Taft-Hartley  ? 

Mr.  DuNNAGAN.  We  have  not  had  strikes  in  Chicago  until  the  last 
3  years.    Then  we  have  had  them  every  year. 

Senator  Humphrey.  For  the  last  3  years?  Well,  I  think  it  is  quite 
evident,  but  I  do  not  suppose  we  are  going  to  be  able  to  get  statements 
we  would  like  to  have. 

I  will  just  put  it  this  way :  It  is  quite  evident  to  a  layman,  to  a  man 
on  the  outside  who  is  not  in  the  industry,  that  since  the  Taft-Hartley 
Act  with  its  prohibition  on  the  closed  shop  there  has  been  more,  not  less, 
industrial  strife.    That  is  true  in  your  industry  in  particular.    Now, 
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there  may  be  ubiises  of  the  closed  shop,  but  in  your  industry  there  was 
an  outstanding  record  of  hibor-nianagement  relationships.  You  had  a 
highl}'  skilled  group  of  men. 

You  as  representatives  of  that  industry.  Mr.  Henry  and  Mr.  Dunna- 
gan,  on  successive  occasions  have  praised  the  tine  working  relation- 
ship of  the  industry  and  the  union.  You  praised  it  not  only  on  the 
standard  of  proficiency  of  the  workers,  but  also  on  the  profits  to  your 
business  and  on  the  whole  productive  process.  Now  I  submit  to  you, 
I  ask  you  a  simple  question :  Did  the  Taft-Hartley  Act  improve  your 
management-labor  relationships,  or  did  it  injure  them? 

Mr.  Dfnnagan.  It  certainly  did  not  injure  any  of  them  with  the 
exception  of  the  International  Typographical  Union,  and  if  we  may 
refer.  Senator,  to  this  great  speech  that  you  referred  to  in  Cleveland — 
we  have  read  the  Miami  speech 

Senator  Humphrey.  I  have  the  full  copy  here. 

Mr.  DuNXAGAN.  At  the  Cleveland  convention  it  was  apparent  that 
the  International  Typographical  Union  was  not  interested  in  com- 
jDlying  with  the  law  which  hiid  l)een  passed  by  the  recent  Congress. 

Senator  Humphrey.  On  what  basis  do  you  make  that  assertion? 

Mr.  DuxxAGAN.  My  address,  if  3'ou  will  read  it,  pleaded  with  the 
delegates  to  do  all  they  could  to  find  some  solution  instead  of  having 
them  attempt  to  make  the  commercial  printer  assist  in  circumventing 
the  law. 

Thej'  adopted  at  that  convention  a  no-contract  policy  on  the  theory 
that  if  they  had  no  contract,  they  would  not  be  circumscribed  by  the 
law. 

Senator  Humphrey.  Do  you  recall  these  words  that  you  stated  in 
reference  to  that  ^    Let  me  read  it  to  you  : 

It  is  oiu'  belief  that  the  orderly  process  of  collective  bargaining  can  continue 
within  the  framework  of  the  law — 

referring  to  Taft-Hartley — 

sectidiis  relating  to  the  closed  shop  should  in  our  opinion  lead  to  a  top-level  dis- 
cussion lietv.een  employer  repi'esentatives  and  officials  representing  international 
unions.  The  adoption  of  unilateral  policies  to  control  the  conduct  of  the  other 
fellow  might  well  give  way  to  a  meeting  of  the  minds. 

Now  do  you  think  there  was  any  indirect  inference  in  that  that  you 
thought  you  might  be  able  to  work  out  something  that  goes  around 
the  law  ? 

Mr.  DuxxAGAN.  There  was  certainly  no  intentioii  of  that.  Senator. 

Senator  Humphrey.  How  do  you  interpret  these  words : 

Sections  relating  to  the  closed  shop  should  in  our  opinion  lead  to  a  top-level 
discussion  betwen  employer  representatives  and  officials  representing  the  inter- 
national unions. 

Mr.  DuxxAGAX.  It  would  seem  logical  at  that  time  to  comply  with 
the  law  insofar  as  the  union  shop  was  concerned.  Every  other  union 
did.  There  has  been  no  trouble  with  that.  We  ai-e  not  overrun  with 
new  people  coming  into  the  industry. 

Senator  Morse.  "Will  the  Senator  yield  for  a  question  ? 

Senator  Humphrey.  Yes;  I  surely  will. 

Senator  Morse.  Mr.  Dunnagan,  do  you  know  whether  or  not  there 
have  been  contracts  en.tered  into  with  the  Typographical  Union  since 
the  passage  of  the  Taft-Hartley  law  in  cities  other  than  Chicago  ( 
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Mr.  DuNNAGAN.  Yes ;  there  have  been  several  now.  Xew  York  has 
a  contract ;  Philadelphia  has  a  contract ;  Detroit  has  a  contract. 

Senator  Morse.  Have  the  parties  to  those  negotiations  been  able  to 
reach  an  amicable  settlement  on  the  closed-shop  issue  ? 

]Mr.  DuNXAGAN.  There  was  a  formula  which  was  api)arently  agreed 
to  by  the  International  Typographical  Union  and  the  NLRB  on  which 
basis  the  closed-shop  angle  seems  to  have  been  adjusted. 

Senator  Mcu-si:.  Do  you  know  of  any  agreements  that  have  been  en- 
tered into  outside  of  any  formula  of  the  NLRB  by  way  of  direct  nego- 
tiations betw^een  the  Typographical  Union  and  the  newspapers  con- 
cerned that  seemed  to  make  it  possible  for  them  to  continue  in  business 
on  the  same  basis  as  existed  prior  to  the  Taft-Hartley  law.  in  i)ractice? 

Mr.  DuNNAGAN.  I  presume  there  are  some.  Senator. 

Senator  Morse.  Have  you  heard  that  in  this  industry  in  some  cities 
the  union  and  the  employers  have  entered  into  an  understanding  which 
results  in  the  continuation  of  the  closed  shop  in  practice  as  it  existed 
prior  to  the  Taft-Hartley  law  ? 

Mr.  DuNXAGAN.  There  probably  are  many  understandings. 

Senator  Humphrey.  I  would  like  to  have  that  noted  in  the  record 
because  Senator  Taft  some  time  ago  caught  me  up  when  I  had  made 
a  comment  here  that  there  were  instances  where  the  closed-shop  pro- 
hibition was  being  circumvented  and  he  wanted  to  know  of  specific 
instances. 

Senator  Morse.  I  would  like  to  ask  this  question — — 

Mr.  DuNKAGAN.  I  might  elaborate  on  that  a  bit,  if  I  may.  I  men- 
tioned in  my  prepared  address  that  this  industry  in  many  instances  is 
too  weak  to  resist  an  international  union  and  there  may  be  cities,  there 
may  be  companies  who  prefer  to  operate  without  a  contract,  without 
an  understanding,  in  the  hope  that  it  will  continue  indefinitely  but 
with  no  stability,  no  stability  which  they  are  entitled  to  for  their 
customers,  their  customers  are  entitled  to,  not  knowing  wliat  the  wage 
rate  is  tomorrow  or  a  week  from  toinoi'rovr.  not  knowing  what  liours 
might  be  posted  on  the  wall  or  whispered  around  that  they  are  going  to 
be  put  into  effect — there  nniy  be  some  cities,  some  companies  operating 
on  that  basis. 

Senator  Morse.  Will  the  Senator  permit  me  another  question? 

Senator  Humphrey.  Go  right  ahead. 

Senator  Morse.  I  want  to  say  to  the  witness  that  I  agree  with  that 
statement,  but  the  question  I  want  to  ask  is  this :  From  your  knowledge 
in  this  industry  would  you  deny  the  statement  which  I  now  make,  that 
in  the  printing  industry,  in  the  newspaper  industry  in  this  country,  it 
would  appear  that  there  are  instances  in  which  the  employers  and  the 
Typographical  Union  have  actually  entered  into  understandings  out- 
side of  the  Taft-Hartley  Act  in  regard  to  matters  prohibited  bv  the 
Taft-Hartley  Act^ 

Mr.  DuNXAGAN.  There  are  such  rumors. 

Senator  Morse.  Do  you  believe  they  could  be  supported  in  fact? 

Mr.  DuNNAGAN.  I  think  they  possibly — I  just  do  not  know  about  it. 
There  are  such  rumors,  Senator. 

Senator  Morse.  Well,  Mr.  Dunnagan,  come  now,  do  you  not  know 
of  any  contract  entered  into  by  any  newspaper  in  any  city  since  the 
Taft-Hartley  Act  in  w^hich  there  is  an  understanding  between  the 
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union  and  the  neAvspaper  that  tliey  Avill  just  go  on  as  then-  rehition- 
sliips  were  pi'ior  to  the  Taft-PIaitU\v  Act? 

Mr.  DuxxACiAX.  There  are  many  operating  on  possibly  the  last  con- 
tract which  they  had  and  aie  now  operating;  without  a  contract, 
possibly  with  a  new  wage  scale.  The  other  things  in  the  contract 
seem  to  go  along. 

Senator  Moitsi:.  But  there  are  in  fact  contracts  on  eyei-y  single  issue.- 
except  a  gentlemen's  understanding  that  they  will  put  nothing  down 
in  black  and  white  in  regard  to  the  closed-shop  matter,  but  will  pro- 
ceed with  the  working  relations  as  they  were  prior  to  the  Taft-Hartley 
Act? 

Mr.  DuxNAGAx^.  I  can  make  no  statement  on  that,  Senator..  There- 
ai'e  such  rumors. 

Senator  Pepper.  Mr.  Chairman,  will  the  Senator  yield?: 
Senator  Hfmphkey.  Go  right  ahead. 

Senator  Pepper.  Mr.  Dunnagan.  I  was  interested  in  3'our  emphasis 
on  the  plight  of  the  small  printer  hei-e.  the  threat  that  is  constantly 
oyer  him  from  arbitrary  labor. 

I  was  interrogating  some  preyious  Ayitness,  talking  to  him  about 
what  appeared  to  be  the  inifairness  of  this  act.  In  emphasizing  its 
determination  to  correct  the  union  abuses  and  go  into  the  internal 
management  of  labor  unions,  it  was  entirely  silent  about  business, 
abuses  and  about  monopoly  and  instances  of  where  combinations  of 
capital  might  adversely  affect  indiyidual  workers  or  in  some  instances- 
small  enterprises. 

I  mention  that  because  just  today  in  my  office  I  read  a  two-page- 
very  animated  and  plaintive  appeal  to  me  from  a  small  printer  in  my 
State  who  was  telling  me  about  liow  he  was  being  put  out  of  business, 
by  a  competitor  who  had  practically  a  Nation-wide  monopoly,  and 
how  this  competitor  was  telling  his  plant  just  to  tell  the  prospective- 
customer  "AVe  will  bid  $200  under  whatever  this  other  fellow  may 
bid,"  or  "Find  out  what  this  little  independent  plant  might  bid  and 
we  will  cut  it  way  down  below  cost  of  pi-oduction  in  oi'der  to  force- 
that  fellow  out  of  business."' 

Now  I  just  wonder  wheth.er  a  monopoly  is  any  less  of  a  danger  to 
the  small  businessman  in  this  country  tlian  labor  unions. 

Mr.  Dttnx^aoan.  Well,  I  do  not  believe  that  monopoly,  Senator,, 
enters  into  the  printing  business. 

As  you  have  indicated,  one  company  bids  $200  less  than  another. 
That  would  seem  to  indicate  competition  rather  than  monoj^oly. 

Senator  Pepper.  IVell,  the  case  I  mean  to  put  is  the  one  grossly 
u.ndercuts  the  small  independent  fellow  and  he  is  an  enterpriser  that 
has  two  or  three  thousand  printing  plants  all  over  the  United  States 
and  can  take  any  kind  of  loss  in  this  particular  town  in  competing- 
with  this  little  independent  fellow. 

This  little  independent  fellow  told  about  having  so  much  money 
himself,  a  small  amount  of  money  and  borrowing  some  money  from 
the  bank,  a  banker  who  had  confidence  in  him  who  knew  sometliing 
about  his  chai'acter,  his  industry,  and  he  was  doing  all  right  un.til  this 
fellow  who  had  two  or  three  thousand  ])lants  in  the  Ignited  States 
decided  to  run  him  out  of  business  in  this  little  town. 

He  wanted  to  know  if  there  was  not  something  I  could  do  to  get  the 
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Department  of  Justice  to  protect  him  from  being  put  out  of  business 
by  this  Nation-wide  competitor. 

Mr.  DuNNAGAN.  I  cannot  imagine 

Senator  Pepper.  I  am  saying  the  Taft-Hartley  Act  does  not  give 
that  fellow  any  access  to  the  National  Labor  Relations  Board  or  in 
any  way  try  to  protect  a  small  businessman  from  that  fellow,  but 
they  think  if  they  protect  him  from  the  labor  unions  they  have  dis- 
<:-harged  their  full  duty. 

The  Chairman.  Senator  Neely. 

Senator  Taft.  Is  there  now  any  establishment  with  2,000  printing 
plants  in  the  United  States? 

Mr.  DuNNAGAN.  I  Avas  trying  to  remark  I  knew  of  none  that  have 
more  than  three  plants. 

Senator  Pepper.  Well,  I  can  give  you  the  names  of  the  case  and  I 
know  myself  that  it  is  a  Nation-wide  organization  that  furnishes  boiler 
plate  and  stationery  and  printers'  ink  and  that  sort  of  thing  to  two  or 
three  thousand  of  the  weekly  newspapers  all  over  the  countr}^ 

Senator  Neelt.  Mr.  Chairman,  I  interrupt  this  unwillingly  for  a 
jnatter  of  personal  privilege.  This  morning  during  my  cross-exam- 
ination of  Mr.  Teller  I  was  interrupted  by  the  Senator  from  Ohio. 
1  could  not  hear  what  he  said,  but  after  the  dinner  hour  I  obtained, 
as  you  will  note,  a  copy  of  the  Evening  Star. 

I  find  in  there  an  article  by  the  very  honorable  and  capable  Mr. 
J.  A.  O'Leary,  whom  I  have  well  and  favorably  known  for  many 
years,  and  whose  accuracy  in  reporting  1  have  never  had  any  occa- 
sion to  doubt.    He  says: 

At  one  point,  Senator  Taft  broke  into  protest  that  Senator  Neely,  Democrat, 
of  West  Virginia,  was  "blackguarding  the  witness." 

I  wish  I  had  heard  that  at  the  time  the  Senator  said  it,  but  I  want 
to  address  myself  to  it  now.  If  he  said  it,  of  course  he  shamefully  and 
recklessly  violated  the  rules  of  the  Senate,  which  say  that  no  Sena- 
tor  

Senator  Taft.  Shall 

Senator  Neet^y.  I  have  the  floor  now  and  you  keep  your  mouth 
shut  until  I  get  through. 

Senator  Donnell.  Object;  a  point  of  order. 

Senator  Smith.  I  object  to  it. 

Senator  Donnele.  I  object  to  it.  I  ask  the  chairman  for  a  ruling  as 
to  whether  or  not  that  remark  is  in  order. 

Senator  Neelt.  Calling  a  name  I  do  not  want  to  call 

Senator  Donnell.  Just  a  minute.     Mr.  Chairman • 

Senator  Humphrey.  Mr.  Chairman,  I  think  I  have  the  floor. 

Senator  Donneei>.  I  make  a  point  of  order. 

Senator  Neely.  I  have  a  matter  of  personal  privilege  here.  If  the 
Senator  apologizes  for  that  statement,  I  have  no  more  to  say. 

Senator  Taft.  I  have  only  this  to  say:  I  did  not  mean  to  use  the 
word  "blackguard."  I  meant  to  use  the  word  "bulldoze."  If  I  said 
it,  it  was  a  slip.  I  did  not  intend  to  say  that.  I  meant  to  say  "bull- 
doze" and  intended  to  so  change  the  ]"ecord. 

Senator  Nef.ly.  I  have  no  more  to  say. 

Senator  Humphrey.  I  have  about  one  or  two  more  questions,  Mr. 
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Did  your  organization,  your  association  oppose  the  closed  shop  at 
the  time  of  the  liearin<is  on  Taft-Hartley? 

Mr.  DuNNAGAX.  We  took  no  position  on  it  at  that  time. 

Senator  Humphrey.  You  took  no  position  ?  You  did  not  recommend 
ag'ainst  or  for  it? 

Mr.  DuNXAGAN.  That  is  correct.  We  have,  however,  found  that 
it  has  Avorked  so  well  with  every  other  union  that  we  have  endorsed 
it  in  our  present  brief. 

Senator  Humphrey.  You  have  endorsed  the  closed  shop? 

Mv.  UuNXAtjAN.  We  have  endorsed  the  union  shop  in  our  brief- 
Senator  Humphrey.  The  union  shop? 

Mr.  DuNxAGAN.  Yes,  sir. 

Senator  Humphrey.  But  you  did  not  oppose  the  closed  shop? 

Mr.  DuxxAGAX.  We  did  not  oppose  the  closed  shop  originally. 

Senator  Humphrey.  And  did  you  make  representations  before  the 
conunittee? 

Mr.  DuxxAGAX.    We  did;  yes. 

Senator  Humphrey.  You  asked  for  free  speech,  elimination  of 
jurisdictional  dis})utes  and  so  on.  I  would  like  to  say  in  conclusion 
it  is  quite  evident  from  the  record  of  the  pattern  of  labor-manage- 
ment that  the  closed-shop  agreement  between  the  Typographical 
Union  and  the  printing  trade  has  been  quite  a  success  and  that  the 
standards  of  performance  have  been  high  and  that  the  management 
did  not  hee  lit  to  even  oppose  the  closed  shop  at  the  time  of  the  hear- 
ings on  Taft-Hartley  legislation.    Is  that  correct? 

Mr.  DuxxAGAx.  We  did  ]iot  oi)pose  it.  We  made  no  recommen- 
dation on  ii. 

Senator  Humphrey.  Thank  you. 

The  Chairmax'.  We  go  back  to  our  own  room  after  tonight.  Our 
committee  materials  and  whatever  the  various  members  of  the  com- 
mittee have  left  here  will  be  carried  over  after  10  o'clock  tonight. 

Any  books  that  Senators  want  transferred  can  be  placed  in  the 
handcart  according  to  their  wishes,  but  anj^thing  of  more  than  ordi- 
nary value  should  not  be  left  behind.  That  includes  a  great  number  of 
things. 

I  am  sorry  that  we  have  to  go  back  to  our  own  room,  which  means 
that  we  will  be  in  a  smaller  room  for  some  time,  but  we  have  been  al- 
lowed to  use  this  room  because  of  some  other  committee  giving  it  up 
to  us,  and  the  hearing  which  is  scheduled  for  Monday  is  one  that  we 
cannot  dislodge  because  the  committee  that  will  hold  a  hearing  here 
has  not  quite  as  good  a  room  as  we  have. 

The  next  witness  will  be  Mr.  Robert  N.  Denham,  and  I  imagine  that 
he  will  be  on  the  stand  for  more  than  5  minutes,  so  I  will  not  call  him 
tonight. 

I  thank  the  two  witnesses  for  their  testimony. 

Senator  Doxxell.  Mr.  Chairman 

The  Chair3Iax\  Senator  Donnell. 

Senator  Donxell.  You  referred  to  our  going  back  to  our  own  room. 
Did  you  mean  the  room  in  the  Capitol  ? 

The  Chairmax.  Our  regular  committee  room  in  the  Capitol. 

Senator  Pepper.  Mr.  Chairman,  on  the  subject  of  tlie  room,  if  I  may 
intervene  at  this  time,  I  do  not  know  whether  it  is  available  or  not,  but 
I  know  one  of  the  largest  rooms  in  the  Senate  Office  Building  is  the 
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Republican  Caucus  Room,  if  it  might  be  accessible  to  us.  I  was  just 
thinking  it  would  accommodate  the  public  and  the  committee  if  we  had 
a  larger  room  than  our  regular  hearing  room  available  somewhere. 

Senator  Taft.  It  is  impossible  to  do  it.  We  have  five  employees  who 
use  the  room  and  except  under  most  extraordinary  cases  we  could  not 
do  it. 

Senator  Donnell.  Mr.  Chairman,  might  I  ask  the  courtesy  of  the 
subcommittee  to  allow  me  to  have  a  few  minutes  with  them  immediately 
after  concluding  this  hearing? 

The  Chairman.  Tonight? 

Senator  Donnell.  Yes,  sir. 

The  Chairman.  They  happen  to  all  be  here — Senator  Murray,  Sen- 
ator Pepper,  and  Senator  Morse.  If  they  will  consent  to  meeting  with 
Senator  Donnell 

Senator  Donnell.  It  will  be  a  very  few  minutes. 

Senator  Morse.  With  the  further  understanding  if  any  other  mem- 
bers of  the  committee  have  a  problem  they  wish  to  raise  with  the  sub- 
connnittee,  I  wish  they  would  raise  it  tonight  so  we  can  consider  our 
procedure  for  next  week. 

The  Chairman.  I  imagine  the  chairman  is  the  only  man  without  any 
problems. 

We  stand  in  recess  until  Monday  morning  when  we  will  meet  in  the 
Capitol. 

(Whereupon,  at  10  p.  m.,  the  committee  adjourned,  to  reconvene  at 
9  :  30  a.  m.,  Monday,  February  7,  1949.) 

Mr.  Dunnagan  submitted  the  following  prepared  statement :) 

Statement  of  Cakl  E.  Dunnagan,  President  of  Printing  Industry  of  America, 
Before  the  Senate  Committee  on  Labor  and  Pubtjo  Welfare 

I  am  Carl  E.  Dunnagan,  president  of  the  Inland  Press,  Inc.,  Chicago,  111.,  and 
president  of  Printing  Industry  of  America,  Inc.,  the  national  trade  association  of 
tlie  commercial  printing  industry.  This  association  is  to  the  best  of  our  knowl- 
edge the  largest  group  of  small  manufacturers  in  the  country.  Among  our  3,600 
members  are  companies  producing  a  substantial  percentage  of  the  more  than 
$2,000,000,000  annual  volume  of  commercial  printing  and  employing  perhaps 
300,000  workers.  Commercial  printing  includes  printing  of  everything  except 
daily  and  weekly  newspapers.  It  includes  books,  magazines,  pamiihlets,  letter- 
heads, and  literally  hundreds  of  thousands  of  advertising  and  utility  items.  The 
commercial  printing  industry  deals  with  some  of  the  oldest  and  most  thoroughly 
entrenched  trade-unions  in  the  United  States  and  a  good  portion  of  the  industry 
has  engaged  in  collective  bargaining  for  50  years  or  more. 

What  i  liave  to  say  here  today,  therefore,  arises  from  long  experience  in  labor 
relations  and  is  the  result  of  most  serious  thinking  on  the  subject.  When  most 
persons,  and  I  include  Senators  in  that  group,  think  of  collective  bargaining,  they 
think  in  terms  of  the  labor  relations  of  the  very  largest  corporations  employing 
thousands  of  workers.  They,  therefore,  may  tend  to  lose  sight  of  the  position  of 
the  smaller  businesses  or  of  the  industries  made  up  of  smaller  units.  The  average 
commercial  printing  plant  in  the  United  States  employs  fewer  than  25  workers 
and  has  an  annual  volume  of  between  $1.50,000  to  $2.50,000.  It  has  limited  assets 
and  cannot  withstand  excessive  pressure  from  the  unions.  On  the  other  hand, 
the  unions  with  which  it  deals  are  iniernational  unions,  having  many  thousands 
of  members  and  substantial  treasuries.  The  problem  of  the  small-business  man 
in  printing,  therefore,  is  how  to  maintain  some  semblance  of  equality  unless  the 
law  imposes  corresponding  duties  and  obligations  upon  both  employers  and  labor 
oi'ganizations  alike. 

Printing  has  often  been  pointed  to  as  an  example  of  an  industry  which,  before 
tlie  Taft-Hartley  law,  got  along  ideally  with  its  unions.  This  impression  is  en- 
titled to  some  correction.  Actually,  if  the  printing  industry  seemed  to  get  along 
ideally  with  its  unions  in  many  instances  it  was  because  it  did  not  have  the  bar- 
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gaining-  strensth  to  resist  exorbitant  demands  and  the  imposition  of  uneconomic 
practices.  It  is  worth  noting  that  following  the  war,  when  there  was  a  severe 
shortage  of  manpower,  the  unions  forced  upon  the  industry  the  acceptance  of  the 
37i/l>-,  the  361/4",  and  in  some  cases  even  the  35-hour  week.  Since  it  was  impossi- 
ble to  expand  the  working  force,  all  that  this  meant  was  that  the  same  men  who 
had  been  working  40  hours  at  straight  time  worked  36i^  hours  at  straight  time 
and  were  paid  the  difference  in  overtime  wages.  This,  in  the  face  of  the  fact 
that  our  emplo.vees  have  traditionally  received  among  the  highest  annual  earn- 
ings of  workers  in  any  industry. 

Frankly,  gentlemen,  it  is  impossible  for  small  business  faced  by  l)ig  unions  to 
effectively  resist  uneconomic  demands.  And  when  we  join  with  other  employers 
into  collective-bargaining  groups  we  are  frequently  faced  with  the  luiioti  strategy 
of  divide  and  conquer.  If  the  negotiation  committee  does  not  yield  to  some 
demand  tlie  union  affected  may  put  pressure  on  individual  plants  to  repudiate 
their  bargaining  agent.  True  collective  bargaining  can  exist  only  when  there  i.s; 
relative  equality  at  the  bargaining  table.  We  do  not  ask  that  any  special  prefer- 
ence be  given  to  employers.  We  do  ask  that  in  any  labor  legislation  that  is  writ- 
ten, the  <)))ligations,  responsibilities,  and  rights  of  the  parties  be  the  same. 

In  our  judgment  the  S.  249  is  deficient  in  this  respect.  Under  that  bill,  for 
example,  employers  have  a  duty  to  recognize  and  deal  with  any  union  selected 
by  a  majority  of  the  employees.  Employers,  moreover,  are  forbidden  from  in- 
terfering with  or  coercing  their  employees  in  the  exercise  of  this  free  choice. 
Yet  the  proposed  secondary  Ijoycott  section  is  so  drawn  that  it  could  force  em- 
ployers who  are  faced  with  a  boycott  to  coerce  their  employees  into  joining, 
a  union.  In  other  words,  there  is  nothing  in  the  bill  which  prevents  a  union, 
from  organizing  plants  whose  employees  do  not  want  to  belong,  by  having  the 
members  of  their  union  in  another  plant  refuse  to  handle  goods  or  work  on  ma- 
terials coming  from  or  destined  to  the  unorganized  plant.  In  our  industry  the 
secondary  boycott  is  a  iiowerful  \\'eapon  which  could  thus  be  employed  as  it  was 
before  the  passage  of  the  Taft-Hartley  Act  to  coerce  small  employers  into  signing 
up  with  unions  which  do  not  represent  their  emjiloyees.  Accordingly,  we  recom- 
mend that  the  more  inclusive  language  in  section  8  (b)  (4)  (A)  of  the  present 
statute  be  incorporated  into  the  committee  bill. 

We  also  ask  that  .vou  write  into  the  law  a  specific  provision  permitting  the 
employer  the  full  exercise  of  free  speech  and  the  right  to  present  to  his  em- 
ployees, who  may  or  may  not  be  members  of  a  union,  economic  facts,  arguments 
and  opinions  to  counter  such  economic  data  or  arguments  as  the  union  may  be- 
advancing.  While  there  is  no  specific  prohibition  against  such  free  speech  ia 
the  bill  as  proposed,  the  fact  that  such  a  right  is  guaranteed  by  existing  law^ 
might  lead  the  Board  to  conclude  that  this  liill  intends  to  abridge  it. 

My  associate.  Thomas  P.  Henry.  Jr.,  president  of  the  Union  Employers  Section 
of  Printing  Industry  of  America,  Inc.,  representing  those  printing  companies 
which  deal  directl.v  with  the  unions,  will  discuss  other  specific  provisions  of  a 
law  which  he  feels  are  needed  for  the  protection  of  his  members. 


SlWTEMKNT  OF  THOMaS  P.  HEXRY.  .IR..  PKESIDE.XT  OF  THE  UNION  EMPLOYERS  SEC- 
TION OF  Printing  iNorsTRY'  of  America,  Inc.,  Before  the  Senate  Committee  on 
Labor  and  Public  Welfare. 

My  name  is  Thomas  P.  Henry.  Jr. :  I  am  president  of  the  Union  Employers  Sec- 
tion of  Printing  Industry  oT  America,  Inc..  representing  those  companies  .specifi- 
cally engaged  in  collective  bai-gaining  with  printing-trades  unions,  and  operate  a 
plant  in  Detroit,  Mich.,  which  sets  type  for  printers  and  advertising  agencies. 

Employei-s  in  our  industi-y  deal  with  six  differeut  pi'inting-trades  unions,  of 
which  the  International  Printing  Pi-essmen's  Union  (AFL)  and  the  International 
Typographical  Union  (AFL)  are  the  largest.  Bargaining  is  not  conducted  on  an. 
indu.stry-wide  basis  but  either  on  a  single  plant  or  local-area  basis.  Normally 
all  union  plants  in  a  city  negotiate  with  the  unions  through  a  local  employer 
association.  These  relationships  developed  long  before  the  passage  of  the  Wagner 
Act.  B?cause  of  the  growing  trend  toward  centralization  in  the  printing  unions, 
however,  the  main  provisions  of  nniny  contracts  are  not  ariMved  at  by  collective- 
bargaining  but  by  rules  imposed  on  the  local  by  the  international.  Consequently, 
this  trend,  together  with  the  fact  that  the  Wagner  Act  imposed  a  duty  to  bargain 
only  upon  one  side,  placed  the  employers  in  our  industry  at  a  serious  disadvan- 
tage. 
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Of  fourse,  prior  to  the  Wagner  Act  it  miiilit  have  been  contended  that  since 
Federal  law  placed  no  employer  under  an  obligation  to  bargain,  the  unions  were 
also  justified  in  their  policy.  Even  after  that  act  became  law,  however,  some 
of  these  unions  still  reserve  the  right  to  impose  working  conditions  unilaterally. 
For  example,  the  general  laws  of  the  International  Typographical  Union  fix  the 
ratio  of  apprentices  to  journeymen,  set  overtime  rates,  lay  down  rigid  rules  for 
hiring  and  discharging,  provide  lor  a  closed  shop,  define  standards  with  respect  to 
seniority,  and  establish  rules  of  conduct  of  the  foreman,  who  must  be  a  member 
of  the  union.  Although  all  of  these  matters  are  of  vital  importance  to  us,  none 
of  them  are  bargainable  or  even  subject  to  arbitration.  Section  2.  article  III, 
of  these  ITU  General  Laws  reads  : 

"No  local  union  sliall  sign  a  contract  guaranteeing  its  members  to  work  for 
any  pi-oprietor,  firm,  or  corporation,  unless  such  contract  is  in  accordance  with 
international  law  and  approved  by  the  international  president." 

In  other  words,  such  union  laws  have  been  constantly  narrowing  the  area  of 
bargaining  by  preventing  employers  and  locals  in  tlieir  negotiations  from  arriv- 
ing at  any  agreement  unless  the  employer  is  willing  to  agree  to  all  the  "must" 
rules  of  tiie  international. 

I  am  going  to  suggest  four  requirements  needed  in  any  Federal  Labor  Rela- 
tions Act  which  are  vital  to  the  protection  of  an  industry  confronted  by  powerful 
unions,  some  of  which  have  never  shown  an  interest  in  formal  collective  bar- 
gaining as  you  gentlemen  prol)ably  conceive  it.  These  protections  would  be 
equally  helpful  in  other  industries  where  the  same  conditions  may  exist.  They 
arise  out  of  the  inability  of  an  industry  made  up  of  small  businessmen  to  meet 
the  power  of  very  strong  unions  on  an  equal  footing. 

These  provisions  are  (1)  a  mutual  obligation  of  employer  and  union  to  bar- 
gain; (2)  an  elfective  prohibition  against  jurisdictional  disputes;  (3)  an  effec- 
tive prohibition  against  secondary  boycotts;  and  (4)  a  prohibition  against  the 
refusal  of  unions  to  permit  qualified  workers  to  be  employed. 

In  our  judgment  the  pending  bill  is  fatally  defective  in  omitting  from  the  list 
of  unfair  labor  practices  by  unions  a  refusal  on  the  part  of  the  employee  repre- 
sentative to  bargain  collectively.  We  ask  that  you  do  not  further  weaken  our 
industry's  position  by  conferring  on  already  strong  unions  immunity  to  ignore 
the  obligation  to  bargain  in  good  faith.  We  ask  that  you  place  in  this  bill  specific 
language  to  insure  that  both  parties  have  a  legal  duty  to  liargain  collectively. 
With  respect  to  jurisdictional  disputes,  I  call  your  attention  to  the  fact  that 
the  constitution  of  many  of  these  printing-trade  unions  contain  clauses  claiming 
for  the  vinion  the  right  to  define  its  own  jurisdiction  irrespective  of  whether  or 
not  the  appropriate  unit  has  been  determined  by  the  Labor  Board  and  regardless 
of  whether  or  not  the  union  has  won  an  election  and  has  been  certified. 

Whenever  the  claims  of  these  unions  overlap — and  this  happens  very  fre- 
quentl.v — one  union  or  another  threatens  to  strike  unless  the  employer  bows  to 
its  demands  at  the  expense  of  the  rival  organization.  In  such  strikes  the  em- 
ployer is  in  the  uiiddle.  Under  the  pending  bill  as  written  there  is  nothing  to 
prevent  a  union  from  striking  to  enforce  such  a  jurisdictional  claim.  It  is  true 
that  an  employer  could  invoke  the  arbitration  provisions  of  the  bill  but  he 
would  have  no  recourse  against  a  continued  strike  until  after  the  arbitrator  had 
made  his  award.  Even  then,  if  the  union  is  defiant,  the  employer  could  get  no 
relief  except  by  filing  an  unfair  labor  practice  charge  and  waiting  the  year  or 
more  it  usually  takes  to  have  the  circuit  courts  of  appeal  enforce  a  Board  de- 
cision. Meanwhile,  the  union  or  unions  could  disrupt  the  operation  of  his 
business  and  seriously  damage  or  destroy  it  while  the  case  was  being  heard. 
Clearly,  a  prohibition  against  jurisdictional  disputes  is  of  no  value  to  a  small 
business  with  limited  resources  unless  the  bill  carries  with  it  the  power  to 
enjoin  the  jurisdictional  dispute  until  after  there  has  been  a  decision,  by  arbi- 
tration or  otherwise,  as  to  the  bargaining  unit  or  bargaining  representative 

With  respect  to  the  secondary  boycott,  here  again  there  must  be  some  protec- 
tion for  small  business  against  the  economic  power  of  a  large  union.  The 
secondary  boycott  is  used  primarily  as  a  substitute  for  legitimate  organization 
effort  by  trade  unions.  If  the  unions  are  engaged  in  a  traditional  form  of  trade- 
unionism,  they  can  organize  the  unorganized  workers  and  apply  for  certification 
as  their  bargaining  agent. 

Instead,  the  union  says  to  a  union  employer,  "You  may  not  send  work  or  take 
work  from  a  nonunion  shop  under  threat  of  a  strike  or  disruption  in  your  plant." 
This  means  that  the  unions  penalize  those  companies  which  they  have  contractual 
relations  as  a  means  of  enforcing  their  will  on  those  companies  with  which  they 


LABOR    RELATIONS  885 

liiivt'  no  (•(intrnctual  ivlatious.  'I'hc  secondary  hoycoll  must  lie  outlawed  as 
most  unfair  to  those  very  companies  which  have  legitimately  engaged  in  collective 
bargaining  and  reached  agreements  with  trade-unions.  But,  more  important, 
in  order  t(t  avoid  ii'reparable  damage,  here  again  the  injured  party  njust  have 
the  right  to  immediate  relief. 

The  pending  bill  introduced  by  the  chair  proposed  to  remove  all  compulsory 
membershii)  restrictions  now  contained  in  the  Taft-Hartley  law.  We  do  not 
oppose  the  elimination  from  the  present  law  of  the  union-sh(*p  referendum,  which 
is  necessary  before  entering  into  a  contract  requiring  union  membership  as  a 
condition  of  continued  employment.  For  more  than  a  year  our  industry  has 
been  working  under  the  union-shop  provisions  of  the  act.  To  our  knowledge 
no  harm  has  come  to  any  of  the  unions  with  which  we  deal  who  have  entered  into 
this  type  of  union  security.  It  has  largely  eliminated  the  closed  union  without 
les.sening  the  unions"  strength  in  the  plants.  The  printing  industry  would  regard 
the  return  <»f  the  combination  of  the  closed  shop  and  closed  union  as  most  unfor- 
tunate. Based  on  our  experience,  our  industry  recommends,  wath  the  excep- 
tion of  the  section  9  (e)  election,  that  the  provisions  in  the  present  law  relating 
to  union  membership  as  a  condition  of  continued  employment  remain  unchanged. 

We  feel  that  these  suggestions  will  result  in  more  peaceful  relations  in  the 
Printing  industry.  Nothing  we  have  said  here  changes  our  basic  desire  to  bargain 
collectively  in  good  faith  as  we  have  in  the  past. 

In  sunmiary,  then,  I  would  like  to  restate  the  live  issues  on  which  Mr.  Dunna- 
gan  and  I  have  urged  your  consideration : 

(1)  That  secondary  boycotts  be  effectively  prohibited; 

(2)  That  the  right  of  free  speech  be  clearly  set  forth  in  the  statute; 
(o)   That  the  duty  to  bargain  shall  be  binding  upon  both  parties; 

(4)  That  the  .iurisdictional  strike  be  effectively  prohibited;  and 

(5)  That  unions  be  required  to  permit  qualified  workers  to  be  employed. 

We  shall  be  very  pleased  to  answer  any  questions  which  you  may  have  with 
respect  to  this  testimony. 
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MONDAY,   FEBRUARY   7,    1949 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washirigton,  D.  C . 
The  committee  met,  pursuant  to  adjournment,  at  9 :  30  a.  m.  in  the 
hearing  room  of  the  Committee  on  Labor  and  Public  Welfare,  United 
States  Capitol,  the  Honorable  Elbert  D.  Thomas   (chairman)   pre- 
siding. 

Present:  Senators  Thomas  (chairman),  Murray,  Pepper,  Hill, 
Neely,  Douglas,  Humphrey,  Withers,  Taft,  Aiken,  Smith  of  New 
Jersey,  Morse,  and  Donnell. 

The  Chairman.  The  committee  will  be  in  order. 
Mr.  Denham,  will  you  state  what  you  wish  to  have  appear  about 
yourself  in  the  record  and  then  proceed,  please. 

STATEMENT  OF  ROBERT  N.  DENHAM,  GENERAL  COUNSEL, 
NATIONAL  LABOR  RELATIONS  BOARD 

Mr.  Denham.  Gentlemen,  the  shortness  of  time  between  the  advice 
from 

The  Chairman.  Will  you  please  state  who  you  are,  Mr.  Denham. 

Mr.  Denham,  Yes,  sir ;  very  well. 

The  Chairman.  We  are  trying  to  make  a  record  here.  I  happen 
to  know  who  you  are,  but  I  would  like  it  in  your  own  words. 

]Mr.  Denham.  Very  well.     Thank  you,  sir. 

My  name  is  R.  N.  Denham,  and  I  live  in  Chevy  Chase,  Md. 

Senator  Donnell.  What  State  were  you  born  in,  Mr.  Denham? 

Mr.  Denham.  I  was  born  in  Missouri. 

Senator  Donnell.  That  is  good.     [Laughter.] 

Mr.  Denham.  A  very  good  place,  too. 

Senator  Donnell.  I  want  to  say,  Mr.  Chairman,  if  I  may,  that 
Mr.  Denham  is  an  old  and  valued  friend  of  mine.  We  were  school- 
mates, and  we  are  very  proud  of  the  eminence  which  he  has  attained. 

Mr.  Denham.  I  am  the  general  counsel  of  the  National  Labor  Rela- 
tions Board,  appointed  by  the  President  under  the  provisions  of  the 
Labor-Management  Relations  Act  of  1947. 

The  shortness  of  time  between  the  advice  of  the  committee  that  I 
would  be  called  upon  to  appear  and  my  actual  appearance  here  has 
made  it  impossible  for  me  to  put  together  a  prepared  statement  of 
the  usual  kind. 

Mr.  Coburn  very  graciously  advised  me,  when  I  was  told  of  the 
desire  of  the  committee  to  hear  my  views,  that  such  a  statement  would 
be  waived,  and  I  am  taking  advantage  of  that  waiver. 

887 
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In  my  appearance  before  tliis  committee  abont  a  year  and  a  half 
ago  I  was  asked  to  go  into  c(msiderable  detail  as  to  my  past  history. 
I  shall  not  bother  you  now  with  a  repetition  of  this,  beyond  inviting 
your  attention  to  the  fact  that  since  March  of  1938,  and  until  my 
appointment  as  general  counsel  under  the  Taft-Hartley  Act,  I  was 
contiiuiously  employed  in  the  administration  of  the  Wagner  Act  as 
one  of  the  Board's  trial  examiners. 

During  that  time  I  had  occasion  to  hear  the  very  large  number  of 
hotly  litigated  cases  in  all  parts  of  the  country,  and  covering  almost 
every  conceivable  question  that  could  arise  under  the  Wagner  Act. 

Since  the  eifective  date  of  the  Taft-Hartley  Act  1  have,  as  you 
know,  been  very  much  engrossed  in  the  administration  of  all  the 
]:>liases  of  that  act,  up  to  the  decisional  level  of  the  trial  examiner,  and 
before. 

When  it  is  realized  that  during  the  16  months  ending  December 
31,  1948,  we  handled  some  56,000  cases  of  all  sorts,  of  which  slightly 
under  8,000  were  complaint  cases,  12,000  were  representation  cases, 
and  approximately  36,000  were  union-security  election  cases,  the  mag- 
nitude of  the  volume  and  the  broad  extent  of  opportunity  to  observe 
the  working  of  the  act  are  obvious. 

It  is  on  the  basis  of  this  fairly  comprehensiA^e  background  and  the 
contacts  it  has  afforded  with  the  relations  of  the  management  and  labor 
that  I  hope  such  views  as  I  shall  have  occasion  to  express  during  these 
hearings  will  be  considered. 

In  appearing  before  this  committee,  I  am  anxious  only  to  con- 
tribute in  any  waj^  I  can  to  a  legislative  decision  which  will  help  bring 
about  sound  relations  between  management  and  labor ;  relations  which, 
when  viewed  without  partisan  distortion,  are  balanced  for  the  benefit 
of  the  entire  Nation. 

During  the  past  18  months,  as  an  official  charged  with  an  important 
part  of  the  responsibility  for  the  administration  of  the  Labor  Man- 
agement Relations  Act,  I  have  done  everything  in  my  power  by  word 
and  deed  to  establish  public  confidence  in  the  principles  and  the  ob- 
jectives of  that  statute.  Indeed,  I  considered  that  to  be  one  of  the 
major  responsibilities  of  the  Office  of  General  Counsel. 

Now,  to  change  my  position  would  stultify  me  and  would  justify 
the  members  of  this  committee  and  the  public  in  questioning  my 
sincerity  in  accepting  appointment  as  general  counsel. 

I  could  not  have  accepted  that  office  unless  I  felt  that  the  statute 
was  basically  sound. 

Senator  Donnell.  Do  you  still  feel  that  way,  Mr.  Denham  ? 

Mr.  Denham.  Yes,  sir ;  I  certainly  do. 

Further,  I  do  not  believe  the  President  would  have  appointed  me 
to  that  office  unless  he  felt  that  such  was  my  belief. 

The  Taft-Hartley  Act  may  not  be  a  perfect  piece  of  legislation; 
it  may  not  be  a  cure-all  for  all  the  problems  that  confront  labor  and 
management,  probably  the  act  could  be  amended  to  the  advantage  of 
everyone ;  those  are  decisions  for  the  Congress  to  make  upon  the  basis 
of  these  hearings  and  upon  the  record. 

One  of  the  most  difficult  problems  in  regulating  a  field  that  so 
closely  touches  personal  human  I'elationships,  such  as  are  involved 
in  our  industrial  economy,  is  the  problem  of  creating  confidence  in  the 
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fairness  and  the  impartiality  of  the  Government  instrumentalities 
set  up  to  reguhite  the  relationships. 

I  think  you  will  ag-ree  with  me  that  lack  of  such  confidence  was  one 
of  the  most  serious  and  frequently  voiced  criticism  of  the  Wagner  Act 
and  the  old  Board. 

The  Chairman.  May  I  ask  a  question  ? 

Mr.  Denham.  Yes. 

The  Chairman.  Mr.  Denham,  confidence,  of  course,  is  the  basis  of 
every  democratic  action,  and  we  understand  that.  But  could  it  have 
been  anything  but  inevitable  that  the  lack  of  confidence  in  any  kind 
of  board  would  have  been  brought  about  after  the  long  fight  to  bring 
the  National  Labor  Relaitons  Act  into  existence  with  the  tense  feeling 
of  practically  every  witness  who  appeared  here,  and  then  the  advice 
of  some  6!)  highly  successful,  great,  really  great,  constitutional  lawyers, 
advising  their  clients  that  the  law  was  patently  unconstitutional? 
Then,  the  clients'  accepting  that  sort  of  advice  which,  in  turn,  brought 
on  the  civil-liberty-hearings  work  that  I  had  to  take  part  in,  not  for 
months  but  for  years,  where  probably  not  a  single  witness  appeared 
who  did  not  have  a  bias  one  way  or  another  i 

Could  any  board  ever  have  been  able  to  attain  confidence  under 
circumstances  of  that  kind? 

Mr.  Denham.  That,  Mr.  Chairman,  is  an  extremely  difficult  ques- 
tion to  answer,  and  I  do  not  know.  From  my  own  experience  and 
observation  with  the  Wagner  Act  and  the  Wagner  Act  Board,  and 
with  the  people  who  came  before  me,  as  a  trial  examiner,  I  know  that 
the  confidence  was  not  there  with  reference  to  that  Board. 

The  Chairman.  I  will  have  to  apologize  to  my  colleagues  for  break- 
ing in  on  the  10-minute  statement  to  ask  that  question,  but  I  just 
could  not  help  in  the  liglit  of  history,  asking  it  when  reference  was 
made  to  confidence. 

Mr.  Denham.  Well,  the  confidence  just  simply  was  not  there  that 
I  observed. 

Now,  much  of  the  attack  of  the  administration  of  that  act  was,  I 
believe,  unjustified,  but  the  important  fact  is  that  a  very  large  segment 
of  our  poi)unlation,  which  is  directly  involved  in  labor  relations,  lacked 
this  essential  confidence  in  the  integrity  of  the  Board's  procedures. 

Congress  atempted  to  remedy  this  situation  by  the  separation  of 
functions,  and  other  procedural  reforms  in  the  Labor  Management 
Relations  Act.  The  establishment  of  the  independent  Office  of  Gen- 
eral Counsel  was  the  keystone  of  that.  Everyone  who  was  familiar 
with  the  Board's  operations  knows  that  the  regional  offices  and  their 
personnel  play  the  most  important  part  in  establishing  public  confi- 
dence or  a  lack  of  it  in  the  administration  of  the  statute. 

They  are  our  front  line  in  daily  contact  with  those  who  are  most 
affected  by  our  work ;  and  I  am  happy  and  I  am  proud  to  say,  to  be 
able  to  tell  you,  that  the  information  from  these  offices  is  that  never 
before  in  its  history  has  the  Board  enjoyed  such  good  will,  and  so 
high  a  reputation  for  fair  dealing,  as  it  does  now\ 

I  think  that  is  a  very  significant  tribute  to  the  administration  of 
this  act  and,  particularly,  when  it  is  remembered  that  tliis  front-line 
administration  is  made  up  of  the  same  people  who  were  charged  with 
the  bias  and  the  unfairness  that  was  charged  against  the  Board  in 
administering:  the  Wamier  Act. 
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There  lias  been  practically  no  change  in  personnel  except  to  add 
some  additional  people  to  it. 

That,  gentlemen,  is  in  substance  all  that  I  have  to  say  on  generalities. 
I  anticipate,  however,  there  may  be  questions  you  may  like  to  a'sk 
me,  and  I  should  be  happy  to  give  you  my  best  judgment. 

The  Chairman.  Thank  you,  Mr.  Denham. 

Senator  Morse. 

Senator  Morse.  Mr.  Chairman,  Mr.  Will  Davis,  who,  if  we  were 
on  schedule,  is  scheduled  to  testify  this  morning,  is  here.  He  has  a 
brother  who  is  very  ill  at  Walter  Eeed  Hospital,  and  I  would  like  to 
move,  so  that  he  can  finish  his  testimony  as  soon  as  possible,  that  we  set 
aside  Mr.  Denham's  cross-examination  until  after  we  hear  Mr.  Davis. 

I  move  that  we  let  ]Mr.  Davis  testify  at  this  point  so  that  he  will 
be  free  under  the  circumstances  to  go  as  soon  as  possible. 

Senator  Taft.  Mr.  Chairman,  I  have  only  one  question  to  raise  about 
it.     I  do  not  want  to  inconvenience  Mr.  Davis. 

On  the  other  hand,  I  am  very  anxious  to  cross-examine  Mr.  Denham. 
I  have  to  leave  here  at  10 :  30  and  be  absent  for  about  an  hour,  and 
I  do  not  want  to  miss  that  opportunity.  But,  assuming  that  Mr. 
Denham  will  be  here  at  11 :  30,  and  I  could  begin  my  cross-examina- 
tion at  that  time,  if  Mr.  Davis  is  through,  that  would  be  satisfactory. 

Senator  Morse.  I  think  I  can  give  you  that  assurance. 

Senator  Taft.  Why,  then,  I  will  be  glad  to  let  it  go  that  way. 

The  Chairman.  Is  there  any  objection  to  the  motion  of  Senator 
Morse?  If  not,  Mr.  Denham,  you  happen  to  be  one  of  the  crowd  now, 
so  you  can  be  put  off  easily. 

Mr.  Denham.  I  am  very  glad  to  stand  aside. 

The  Chairman.  Mr.  Davis,  please. 

Mr.  Davis,  for  the  record,  will  you  state  your  name? 

STATEMENT  OF  WILLIAM  H.  DAVIS,  NEW  YORK  CITY 

Mr.  Davis.  My  name  is  William  H.  Davis.  I  am  a  patent  lawyer 
])racticing  in  New  York  City.  I  was  asked  to  come  down  here,  and 
the  subject  that  I  wanted  to  talk  with  the  committee  about  was  the 
subject  of  emergency  strikes. 

The  Chairman.  Will  you  identify  yourself  just  a  little  bit  more, 
INTr.  Davis,  for  the  record. 

jMr.  Davis.  You  mean  my  past  history? 

The  Chairman.  I  think  that  the  important  thing  is  the  Industrial 
Labor  Confernce  of  1941,  and  what  happened,  as  a  result  of  that  con- 
ference, so  that  the  readers,  when  we  quote  from  the  record,  will  know 
what  we  are  talking  about. 

Mr.  Davis.  Thank  you.  Senator. 

Senator  Thomas  and  I  were  joint  chairmen  of  the  Labor  Industry 
Conference  of  1941  just  after  Pearl  Harbor. 

I  was  at  that  time  the  chairman  of  the  National  Defense  Mediation 
Board.  The  result  of  that  conference  w^as  the  setting  up  of  the  Na- 
tional War  Labor  Board,  of  which  I  was  chairman  until  the  spring 
of  1945,  when  I  became  Director  of  the  Office  of  Economic  Stabiliza- 
tion. 

The  Chairman.  Thank  you,  Mr.  Davis. 

Mr.  Davis.  The  subject  I  wanted  to  speak  about  this  morning  is 
emergency  strikes,  that  is,  strikes  that  imperil  the  national  health  or 
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safety,  as  the  Taft-Hartley  law  expresses  it;  what  to  do  when  the 
national  health  and  safety  is  imperiled  by  the  forces  of  industrial 
conflict. 

Now,  I  think.  Senators,  that  that  is  a  question  to  which  the  Ameri- 
can people  are  entitled  to  a  clear  and  definitive  answer. 

I  think  that  hardly  anything  could  be  more  useful  to  labor,  manage- 
ment, and  the  country  (the  general  public) ,  than  a  feeling  of  assurance 
on  that  rather  difUcult  subject. 

Neither  the  Taft-Hartley  law  nor  the  proposed  substitute  answers 
tliat  question.  Both  of  them  deal  only  with  the  cooling-off  period 
during  which  the  parties  may  try  again  with  the  help  of  the  Concilia- 
tion Service  to  settle  the  dispute  by  mutual  agreement. 

If  at  the  end  of  the  Taft-Hartley  80-day  period  the  dispute  remains 
unsettled,  the  injunction  is  required  by  law  to  be  discharged. 

May  I  put  it  this  way.  Senators :  At  the  point  where  the  emergency 
still  confronts  the  country,  our  judicial  system  is  withdrawn  by  act 
of  Congress.     It  turns  its  back  on  the  emergency  and  leaves  the  room. 

It  is  equally  true  tliat  in  the  ])roposed  substitute,  after  the  cooling- 
off  period,  which  is  30  days,  if  the  dispute  has  not  been  settled  in  that 
l)eriod,  the  country  is  confronted  with  the  emergency.  Its  health  and 
safety  are  imp'eriled  in  either  case. 

The  history  of  the  Taft-Hartley  law,  with  which  you  are  all  familiar, 
illustrates  precisely  that  there  have  been  six  cases  under  the  Taft- 
Hartley  law  in  which  the  President  has  declared  that  the  health  and 
safety  of  the  Nation  was  imperiled  by  an  industrial  conflict. 

In  two  of  them,  the  meat-packing  case  and  the  telephone  case,  the 
cooling-off  period  went  on,  that  is,  there  was  no  strike,  the  parties 
continued  in  negotiations,  and  settled  their  controversy  without  an 
injunction.     There  was  no  injunction  issued. 

In  the  four  other  cases,  the  injunction  issues.  In  no  one  of  those 
cases  did  it  settle  the  controversy  or  create — or  lift  the  emergency. 

In  the  coal  case,  in  which  the  dispute  was  in  regard  to  the  fund — 
in  1948,  it  involved  the  miners'  welfare  fund — in  the  spring  of  1948  the 
miners  went  out.  An  injunction  issued  on  April  3;  the  miners  stayed 
out  until  April  12,  when  it  was  announced  that  Mr.  Lewis  had  been 
satisfied  by  reason  of  the  fact  that  a  new  neutral  member  of  the  Board 
had  been  appointed,  and  he  and  Mr.  Lewis  had  agreed  upon  the  pro- 
cedure which  the  Board  would  follow. 

Now,  there  was  no  cooling-off  period.  The  strike  continued.  It 
was  settled,  the  miners  won,  aiul  they  went  back  to  work. 

The  Chairmax.  In  otlier  words,  the  court  really  and  truly  had 
nothing  to  do  with  the  settlement. 

Mr.  Davis.  No;  the  court  afterward  punished  them  with  a  fine  for 
contempt. 

In  the  other  three  cases,  the  injunction  served  to  preserve  the  80-day 
period,  but  it  did  not  settle  the  controversy,  and  at  the  end  of  that 
period,  when  the  court  left  the  room,  the  men  were  free  to  strike,  and 
the  countr}^  was  still  imperiled. 

I  happen  to  knoAv  a  good  deal  aliout  the  case  down  at  Oak  Ridge 
with  respect  to  atomic  energy.  That  dispute  was  in  the  laboratory 
down  there.  The  80-day  period  was  established  by  injunction,  and  it 
went  by.  There  was  no  settlement.  The  controversy  was  just  as  acute 
when  the  injunction  was  discharged  as  it  was  the  day  it  was  issued. 
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Well,  what  was  the  result?  The  men  were  free  to  strike.  They  had 
almost  been  authorized  by  law  to  strike,  in  mj^  jud^rment.  But  in  that 
case  the  counsel  of  the  American  Federation  of  Labor  certainly  rose  to 
the  occasion.  They  recognized  the  tremendous  responsibility  and  im- 
portance of  the  atomic-energy  program,  and  they  sent  Brownlow  down 
there  and  settled  it  Avithout  a  strike. 

In  the  west-coast  maritime  case,  the  80-day  period  went  through, 
not  by  getting  a  settlement.  They  could  not  even  get  the  people  to 
Tote  on  the  hnal  offer.  In  fact,  there  was  not  any  final  offer;  it  had 
l)een  withdrawn  by  voting  time,  and  they  had  a  strike  that  lasted  for 
■over  o  months. 

I  think  maybe  it  did  them  a  lot  of  good,  so  I  am  told.  Relations  are 
much  better.  But  it  was  a  costly  strike,  and  if  it  was  true  that  it  did 
imperil  the  health  and  safety  of  the  Nation,  as  I  do  not  think  it  ever 
■did — that  was  the  finding  on  whichthe  injunction  issued — then  it  still 
imperiled  the  health  and  safety  of  th"  Nation. 

Senator  Taft.  Mr.  Davis,  that  question  had  not  been  raised,  I  just 
interrupt  you  to  remind  you.  I  was  anxious  to  try  to  limit  this  thing 
just  as  much  as  possible.  In  other  words,  I  feel  that  the  inconvenience 
of  the  strike  was  no  reason  for  declining  it,  and  I  tried  to  make  it  just 
as  narrow  as  i^  could  be,  and  I  must  say  that  I  agree  with  you  that  it 
has  been  used  in  cases  beyond  what  I  thought  it  should  be  used  in. 

I  thought  it  was  just  a  fundamental  kind  of  thing,  like  a  railroad 
strike  which  would  close  everything  down. 

Mr.  Davis.  I  am  glad  to  hear  you  say  that.  Senator. 

Senator  Taft.  But  I  am  afraid  that  any  language  we  use,  under 
public  pressure  and  the  shouting  to  do  something,  is  likely  to  be 
stretched  by  the  President  into  a  national  emergency.  I  do  not  know 
how. 

Mr.  Davis.  I  am  going  to  suggest  some  language  you  might  want  to 
use  later.  I  am  very  glad  to  hear  you  say  that,  because  it  marches 
along  100  percent  with  my  view. 

There  is  a  tremendous  pressure  when  the  country  is  all  stirred  up, 
well,  about  a  maritime  strike,  to  do  something  about  it,  or  a  steel  strike 
or  a  coal  strike,  and — well,  I  will  come  back  to  that,  if  I  may. 

Now,  to  go  on  with  the  history  of  the  thing:  In  the  east-coast  long- 
shoremen's strike,  the  80-day  period  went  by,  no  settlement ;  the  men 
went  on  strike,  there  was  a  terribly  expensive  strike.  It  lasted,  I 
think,  about  2  weeks,  and  was  then  settled  by  agreement. 

The  point  I  am  making  is  that  the  use  of  the  injunction  under  the 
Taft-Hartley  Act  is  limited  to  the  80-day  period.  It  does  not  extend 
heyond  that.  It  does  not  save  the  country  from  disaster  if  that  period 
ior  settling  goes  by. 

This  being  true,  there  are  two  questions,  as  I  think,  that  ought  now 
to  be  faced:  One  of  them  is.  Is  the  injunction  a  good  way  to  get  a 
cooling-off  period? 

The  other  is.  What  shall  we  do  if,  after  all,  the  emergency  persists? 
And,  there,  I  say  I  think  the  people  are  entitled  to  have  an  answer, 
and  they  should  not  be  deceived  into  relying  on  a  false  support,  in 
supposing  that  the  Taft-Hartley  Act  protects  them  in  that  final 
emergencv. 

Wliat  did  the  Congress  do  in  the  Taft-Hartley  Act?  They  were 
iace  to  face  with  that  emergency,  that  question  of  a  final  emergency; 
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and  they  said,  ''If  it  arises,  tlie  President  shall  thereupon  report  toi 
Congress  with  his  reconnnendations." 

Now,  it  may  be  that  that  is  a  suflicient  safeguard  in  such  a  crisis. 
I  personally  would  be  inclined,  perhaps,  more  than  a  lot  of  other 
people,  to  believe  that  perhaps  it  is  sufficient. 

1  must  say,  if  I  may,  Senators,  that  I  often  asked  myself,  when  I 
read  the  act,  whether,  on  the  one  hand,  the  Eightieth  Congress  had 
an  ace  in  the  hole  which  it  was  prepared  to  lay  on  the  table  if  there 
was  a  call  for  a  show-down,  or  whether,  on  the  other  hand,  the  Con- 
gress did  not  know^  what  in  the  world  to  do  if  such  an  emergency  did 
arise. 

Senator  Taft.  Well,  we  had  an  ace,  but  it  was  a  little  vague. 
[Langhter.] 

Mr.  Davis.  I  suspected  so. 

Senator  Taft.  It  was  kind  of  outlined  in  some  of  our  minds,  but  not 
written  down  on  paper. 

Senator  ^Iorse.  I  think  it  was  out  of  a  different  deck,  Mr.  Davis.. 
[Laughter.] 

Mr.  Davis.  Yes.     At  any  rate,  that  is  all  they  did. 

The  Chairman.  I  think  the  trouble,  Mr.  Davis,  was  the  size  of  that 
hole,  rather  than  the  ace  part  of  it. 

Mr.  Davis.  Let  me  tell  you  the  trouble.  Senator — I  know  it  and 
Senator  Taft  and  I,  we  have  not  talked  about  this  particular  point,, 
but  I  think  we  feel  the  same  on  it,  and  that  is  that  you  cannot  in  our 
system  of  free  enterprise  and  free  lalx^r  compel  men  to  work  by  hnv, 
to  work  unwillingly  for  a  private  employer  because  if  3^011  tell  John 
Jones  to  do  that,  John  is  going  to  say,  "Who,  me?",  and  he  just  will 
not  do  it. 

Now,  that,  I  think,  was  back  of  the  trouble  there.  The  Congress- 
had  got  so  far  as  to  enjoin  a  man  from  quitting,  really — as  I  think 
the  difference  between  a  strike  and  leaving  your  work  is  fictitious — 
they  had  enjoined  them  temporarily,  like  Tom  Sawyer's  death,  you 
see,  but  they  did  not  w^ant  to  enjoin  them  permanently,  that  is  wdiera 
the  expression  "slave  labor"  came  in. 

But,  at  any  rate,  that  is  what  they  did. 

Now,  I  would  like  to  go  back  to  these  two  questions :  One  of  them 
is.  Is  an  injunction  a  good  way  to  get  a  cooling-off  period,  or  is  it 
better  to  do  it  by  voluntary  action  under  law,  as  is  done  in  the  Rail- 
way Labor  Act,  and  in  this  proposal? 

Gentlemen,  the  record  on  that  subject  is  absolutely  clear.  As  I  have- 
pointed  out,  there  has  not  been  a  case  under  the  Taft-Hartley  law 
in  which  a  settlement  has  been  reached  during  the  cooling-off'  ]jeriod 
under  an  injunction,  because  in  the  coal  case  there  was  no  cooling-off 
period;  there  w^as  a  strike.  In  the  other  three  cases,  it  did  not  settle 
them.  Well,  why?  Because  men  are  not  encouraged  to  be  reasonable 
and  to  reach  an  agreed  settlement  when  they  are  under  order  of  the 
court  to  work  for  a  priA^ate  employer,  whether  they  want  to  or  not. 

The  evidence  show^s  that  that  is  not  a  good  W'ay  to  get  a  cooling- 
off'  period. 

Now,  ])utting  all  heat  aside,  Senators,  and  looking  at  the  other  side 
historically,  there  never  has  been  a  time,  under  the  Raihvay  Labor 
Act,  in  Avliich  the  provisions  of  that  act  have  failed  to  get  the  cooling- 
off'  period  of  CO  days.    There  have  been  cases  in  which  the  settlement 
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was  not  reached  in  that  period,  but  there  nev^er  has  been  a  time  when 
the  parties  under  that  act,  which  says  they  shall  continue  at  work — 
which  they  refuse  to  do,  and  they  never  will,  and  Dr.  Leiserson  said 
in  the  Time  magazine  yesterday — and  nol)ody  knows  an}'  more  about 
this  than  Bill  Leiserson — he  said  in  the  Time  magazine  article: 

There  is  no  need  for  an  injunction  to  jiet  a  foolinsi-off  period.  Labor  and 
management  are  accnstnmed  to  a  cooling-off  period,  and  you  never  fail  to  get 
it  when  you  ask  it. 

Now,  I  think,  when  the  question  is.  Is  an  injunction  a  good  or 
necessary  instrument  to  get  a  cooling-off  period,  the  answer  is  ''No." 

The  other  question  is,  what  are  you  going  to  do  when  the  country  is 
confronted  with  a  national  emergency,  a  real  emergency,  as  Senator 
Taft  says.  This  does  not  mean  that  somebody  is  mad  and  wants 
to  go  on  strike,  and  the  other  fellow  does  not  want  him  to.  It  means 
when  the  Nation  is  imperiled. 

Well,  I  do  not  want  to  get  into  the  argument  liere  about  the  con- 
stitutional rights  of  the  President.  I  do  not  think  it  is  a  legal  question 
if  the  country  is  really  imperiled.  It  is  a  political  question,  and  the 
fact  is  that  if  the  country  is  really  imperiled,  the  President  of  the 
United  States,  under  his  swOrn  constitutional  duties,  will  act  to  save 
the  country.  Presidents  always  have,  and  they  always  will;  and 
they  act  whether  they  have  a  guidance  of  a  statutory  procedure  or  not. 
They  have  to.  and  so  your  question  is.  Senators,  it  seems  to  me,  shoidd 
the  JPresident  be  left  to  handle  such  an  emergency  or  should  he  have  a 
guide  laid  down  by  the  Congress? 

Now  I  submit  that  no  worse  guide  coidd  be  thought  of  than  merely 
to  say  that  the  President  shall  report  to  the  Congress,  because  it  seems 
to  lift  the  President's  responsibility  from  his  shoulclers  and  transfer 
it  to  the  Congress,  and  you  cannot  in  that  way  save  tlie  Nation  from 
an  imminent  emergency.  You  have  got  to  act.  So  that  was  actually 
a  detriment,  and  at  a  meeting  in  Philadelphia  the  other  day  I  pro- 
posed to  one  of  the  leaders,  one  of  the  leading  lawyers  in  this  country, 
familiar  with  labor  relations.  I  said  to  him.  ''Will  you  agree  with  me 
that  the  Taft-Hartley  Act  would  be  improved  at  that  point  if  it  said, 
'That  upon  the  occurrence  of  such  a  national  emergency,  after  the 
80  days  have  expired,  the  President  will  act  to  maintain  the  essential 
services,  and  then  report  to  Congress?'  " 

He  said  "Yes,"  he  would  agree  with  me.  of  course,  because  that  is 
what  the  President  could  do  anyway. 

Well,  that  brings  us,  it  seems  to  me,  to  the  question,  are  you  going 
to  say,  perhaps,  "Is  the  Congress  satisfied  to  leave  the  thing  the  way 
it  is,  with  just  a  report  to  Congress  in  such  an  emergency.  Congress 
not  always  being  in  session,  or  is  it  going  to  indicate  the  course  to  be 
followed,  or  is  it  going  to  leave  it  to  the  constitutional  duties  of  the 
President?" 

My  theory  of  that  is  that  the  President's  constitutional  powers  are 
adequate  to  deal  with  an  emergency  which  his  constitutional  duties 
require  him  to  deal  with.  They  have  never  been  defined  but  they 
mav  be  presumed  to  be  commensurate  with  the  emergency. 

But  you  may  not  want  to  leave  it  that  way.  and  I  have  come  re- 
luctantly to  the  conclusion  that  it  is  time  that  the  American  people 
were  given  assurance,  and  not  kidded  along,  and  led  to  believe  that 
they  have  some  safeguard  that  they  have  not. 
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I  say  "reluctantly,"  because  anything  you  do,  Senators,  is  going 
to  reflect  back  on  the  whole  proceedings  from  the  beginning. 

That  is  the  nature  of  labor  relations'  disputes.  If  there  is  any  place 
to  go,  it  is  hard  to  settle  until  you  get  to  the  very  end. 

For  instance,  if  there  is  going  to  be  seizure  in  such  an  emergency, 
it  nnxy  be  that  seizure  is  just  what  one  or  the  other  of  the  parties  want, 
and  so  you  never  settle,  and  any  other  thing  has  that  disadvantage. 

So,  I  have  been  one  of  those  wlio  said,  "Let's  leave  it  to  the  consti- 
tutional duties  of  the  President  and  not  try  to  say  beforehand  what 
we  ai"e  going  to  do  in  such  an  emergency." 

I  have  reluctantly  changed  my  position  about  that.  I  think  there 
is  so  mucli  discussion  about  it,  ancl  it  is  so  important  to  the  growing, 
rapidly  growing  relationship  between  management  and  labor,  good 
relationship,  that  this  feeling  of  misunderstanding  should  be  removed ; 
and  before  I  say  anything  further  about  the  means.  Senators,  I  should 
like  to  say  this : 

That  in  this  country  today  there  is,  I  can  almost  say,  a  new  spirit 
in  industrial  relations.  In  spite  of  all  the  alarms  and  excursions  that 
we  had  to  endure  during  my  time,  and  I  have  been  pretty  much  in  the 
thick  of  it,  in  spite  of  those,  a  new  and  tremendously  creative  relation- 
ship has  been  developing  and  continues  to  develop  between  manage- 
ment, labor,  and  industry. 

I  could  cite  chapter  and  verse  to  prove  that  if  anybody  wants 
me  to. 

To  carry  this  movement  on  we  need  strong  and  responsible  manage- 
ment, and  strong  and  res]Donsible  units,  so  I  think  the  legislation  now 
under  consideration  should  be  reduced  to  its  simplest  terms. 

What  we  need  in  a  free  democracy  is  the  utmost  economy  of  coercion, 
and  that  is  what  we  need  in  this  field  that  is  developing  very  well  by 
itself. 

That  is  a  generalization.  We  certainly  want  now  to  act,  I  am  sure 
the  Senate  does,  and  the  House,  the  country  and  everyone  here  wants  to 
act  now  without  any  reflection  of  fear  or  hatred  or  revenge  or  resent- 
ment. 

Now,  if  that  is  true,  you  had  better  leave  out  the  injunction.  You 
do  not  need  it  in  the  cooling-off  period,  and  it  does  not,  under  the 
Taft-Hartley  Act,  extend  beyond  tlie  cooling-off  period. 

When  you  come.  Senators,  to  what  to  do,  that  is  a  very  profound 
question.  I  am  going  to  make  some  remarks  about  it  for  what  they 
are  worth,  if  I  may,  but  my  advice  about  it  would  be  not  to  act  hastily, 
to  take  a  chance  for  6  months  or  so,  on  this  substitute  provision  of  a 
cooling-off  period. 

If  anything  happens  in  the  meantime  the  Congress  will  be  in  session 
and  it  can  do  something  about  it. 

To  take  a  chance  for  6  months  is  what  we  should  do,  and  in  that 
time  have  a  real  study  made  by,  perhaps,  a  joint  committee  or  whatever 
is  the  proper  agency  here,  of  this  subject  of  what  to  do,  because  there 
are  whole  volumes  about  it,  the  many  experiments  which  have  been  con- 
ducted, many  people  have  given  advice  about  it. 

I  put  in  my  prepared  statement  a  list  of  some  of  the  publications  on 
the  subject  that  are  worth  reading,  I  tliink.  But  with  that  warning, 
shall  I  say  precaution,  do  not  be  in  a  hurry,  take  your  time,  I  would 
like  to  express  just  these  ideas:   That  whatever  the  Congress  does  it 
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will  not  coiiii)el  John  Jones  to  work  for  the  XYZ  company  against 
his  will  for  private  profit.    It  won't  do  that. 

Whatever  it  does,  I  think,  should  be  in  the  consciousness  that  you 
are  dealing  with  an  imperiled  national  society;  that  should  be  rubbed 
in,  as  Senator  Taft  suggested,  you  must  not  use  this  for  triHing  things. 
If  you  use  it  more  than  twice  in  a  generation,  it  is  no  good.  But  if 
you  save  it  for  a  real  emei'gency,  and  I  do  not  think  such  emergencies 
occur  except  leaving  out  atomic  energy,  which  is  a  very  special  case, 
Government-owned,  privately  operated  atomic  energy  installations,  I 
do  not  think  such  emergencies  occur  except  in  food,  fuel,  utilities,  such 
as  heat,  light,  power,  and  transportation. 

I  do  not  think  you  can  impeiil  the  national  health  and  welfare  by 
any  strikes  outside  those  areas,  immediate  services. 

Senator  Taft.  A  general  strike,  perhaps. 

Mr.  Davis.  Yes,  a  general  strike  would  be  an  exception  and  that  is 
a  political  strike,  really. 

Now,  I  think  then,  the  Congress  should  proceed  in  the  general 
atmosphere  of  the  common  law.  These  are  fundamental  things  and 
I  think  we  should  go  back  to  the  roots  of  our  liberties  by  some  analogy 
to  the  police  powers,  the  riot  act,  and  the  posse  comitatus. 

Anglo-Saxon  people  are  accustomed,  in  the  case  of  a  critical  emer- 
gency, for  the  law  officers  to  get  up  and  read  the  riot  act,  and  from 
that  time  on,  every  citizen  of  the  community  is  liable  for  service  in 
the  posse.  If  I  have  a  date  with  somebody  and  am  called  into  court 
or  anywhere  else,  if  the  sheriff  }nits  his  hand  on  my  shoulder  and  says, 
"Davis,  I  want  you  to  help  put  down  this  riot,''  I  go  with  him.  My 
services  are  at  his  connnand,  and  I  do  not  think  that  I  am  a  slave  in 
that  emergency. 

The  other  doctrine  of  the  law  that  is  well-established  that  should  be 
used,  I  think,  is  the  power  of  eminent  domain,  coupled  with  the  con- 
stitutional requirements  of  just  compensation. 

Now,  to  make  it  more  specific  and  without  trying  to  give  this  com- 
mittee a  solution,  but  just  something  to  think  about  perhaps,  I  would 
say  that  if  the  Congress  said  that  "In  such  an  emergency  the  President, 
having  publicly  declared  a  national  emergency  and  forthwith  reported 
it  to  the  Congress,  at  the  time  he  nuikes  the  declaration,  should  then 
take  whatever  steps  are  necessary  to  maintain  the  essential  services," 
and  for  that  purpose  the  President  can  take  over  the  property;  he 
can  call  on  every  officer  and  every  employee  of  the  enterprises  to 
remain  at  their  jobs  unless  they  are  expressly  excused  by  him  for 
special  reasons;  that  he  can  call  on  every  citizen  of  the  United  States 
who  has  the  necessary  skill  to  serve  in  that  enterprise  if  necessary,  you, 
me,  or  anybody. 

I  would,  I  think,  let  a  period  of,  say,  30  days  or  something  like  that, 
in  which,  if  the  Congress  is  in  session,  the  case  has  been  reported  to 
Congress,  that  that  condition  might  remain.  After  that,  I  think  if 
it  is  to  be  continued  I  think  that  it  really  amounts  to  a  seizure  of  prop- 
erty, both  the  property  of  the  company  and  the  property  of  the  work- 
ers, because,  of  course,  the  Supreme  Court  has  often  held  that  the 
work  of  a  worker  is  property,  and  the  Constitution  requires  just  com- 
pensation. So,  I  think,  after  a  stated  period  if  the  settlement  is  not 
reached,  then  the  President  should  be  required  to  set  up  a  boai'cl  to 
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assess  just  compensation  for  the  owner  of  the  property,  and  for  tlie 
workman. 

That  report  of  the  board,  I  should  say,  would  be  governed  by  the 
provisions  of  the  existing  law,  probably  on  the  exercise  of  eminent 
domain;  there  would  be  right  to  an  appeal  to  the  court,  and  just 
compensation  would  be  provided  for. 

I  think  under  those  circumstances  there  would  not  be  any  trouble 
about  getting  the  services  maintained. 

Senator  Taft.  Mr.  Davis,  you  have  outlined  more  or  less  the  kind 
of  special  statute  I  had  in  mind  for  Congress  to  pass  wdien  the  emer- 
gency occurred.  That  is,  I  mean  you  have  said,  or  asked,  did  we  have 
an  ace  in  the  hole  ?  Well,  what  you  describe  is  very  much  the  kind  of 
thing  that  I  had  in  mind  to  be  done  by  Congress,  only  my  theory  was 
that  it  ought  to  be  done  by  Congress  for  a  particular  ^rriergency  to 
apply  only  to  that  particular  emergency. 

I  did  nOt  like  the  idea  of  having  a  statute  like  that  on  the  bpoks. 
Mr.  Davis.  I  would  go  along  with  you  on  that.  Senator. 
Senator  Taft,  Which  might  be  applied  to  things  which  the  Presi- 
dent in  his  discretion  would  apply  and  which  would  be  less  important, 
and  was  always  there  sitting  behind  the  joint  management  conference 
table,  behind  the  bargaining  table,  as  a  resource  that  one  of  the  bodies 
might  ])refer  to  have  rather  than  settle  the  dispute. 

Mr.  Davis.  I  will  go  along  with  that,  with  just  one  exception.  Sen- 
ator, and  I  think  this  is  more  fanciful  than  real:  A  weak-kneed  Pres- 
ident, under  this  Taft-Hartley  Act,  faced  with  a  real  emergency  like 
the  general  railroad  strike,  might,  if  he  was  weak-kneed  enough,  say: 
''Well,  it  is  not  my  business.  I  will  report  it  to  the  Congress.  That 
is  what  they  told  me  to  do,  and  my  duty  is  discharged  by  reporting 
it  to  the  Congress." 

Well,  it  would  not  be  discharged  that  way.  I  think  it  should  be 
made  perfectly  plain  that  the  President  is  to  act  and  then  report  to 
Congress. 

Senator  Taft.  He  must  exhaust  his  own  constitutional  duties.  Yes,, 
something  of  that  sort,  exercise  whatever  power  that  he  has. 

I  do  not  want  to  imply  that  he  has  any,  but  I  want  to  permit  him 
to  exercise  powers  if  he  has  them. 

Mr.  Davis.  I  do  not  want  to  imply  that  he  does  not  have  the 
courage. 

Senator  Douglas.  Would  Senator  Taft  please  repeat  his  statement^ 

Senator  Taft.  I  said  I  did  not  want  to  im])!}^  that  he  had  any 

of  these  extraordinary  powers  that  were  covered  by  statute,  but  I  do 

not  mind  saying  that  he  ought  to  exercise  whatever  power  he  should 

have. 

Senator  Humphrey.  Isn't  that  what  was  said  the  other  day  as  we 
were  discussing  this  thing  ^    We  have  gone  3  or  4  da3"S  of  this  beating 

around 

Senator  Taft.  No,  no,  he  has  many  powders;  he  can  ]uck  up  many 
powers.  In  the  railroad  strike  there  is  a  statute  on  the  books  by  which 
he  can  seize  that. 

Mr.  Da\ts.  I  sat  in  the  seats  of  the  mighty  when  this  question  came 
up  over  and  over  again.  I  participated  in  the  drafting  of  every  one  of 
the  Executive  orders  that  were  drafted  during  the  war  to  seize  property 
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on  account  of  strikes,  and  I  can  tell  you,  Senator,  that  those  orders 
would  have  been  issued,  signed  and  issued,  whether  there  had  been 
any  railroad  act  or  War  Powers  Act  or  Smith-Connally  Act  or 
any  other  act. 

We  were  prepared  to  sio:n — I  mean,  to  get  the  orders  signed  on  the 
constitutional  powers  of  the  President  to  save  the  Union. 

Senator  Taft.  Well,  the  Congress  was  in  ]:)erpetual  session,  and  I 
saw  no  reason — I  did  not  agree  with  that  theory,  but  the  question 
whether  you  had  power  to  do  it  in  time  of  war  is  a  separate  and  distinct 
question.  I  think  that  is  separate  and  distinct,  at  any  rate,  from  the 
power  to  do  it  in  time  of  peace. 

Mr.  Davis.  I  do,  too,  but  I  think  we  are  talking  now,  when  you 
really  say  and  look  a  man  in  the  eye  and  talk  about  an  emergency  that 
imperils  the  health  and  safety  of  the  Nation,  you  are  pretty  near  in 
the  same  situation  you  are  when  you  are  at  war. 

Senator  Taft.  Well,  I  do  not  agree  to  that,  Mr.  Davis,  because  the 
implications  are  so  grave;  it  is  so  capable  of  extension  that  I  think  it 
would  be,  as  I  said  the  other  day,  a  threat  to  the  very  liberty  of  the 
people  if  any  such  power  existed,  outside  of  war,  in  ordinai*y  peace- 
time.   That  is  a  question 

Senator  Humphrey.  Mr.  Chairman. 

The  Chairman.  We  will  proceed  in  the  regular  order.  Senator 
Murray. 

Senator  Murray.  I  yield  to  the  Senator  from  ^Minnesota. 

Senator  Humphrey.  I  want  to  get  this  clear  because  on  tAvo  or  three 
occasions  we  have  had  this  question  about  Executive  powers  during 
the  extended  debate,  and  I  have  heard  Senator  Taft  shift  his  ground 
in  the  last  5  minutes. 

Senator  Tafp.  I  deny  that. 

Senator  Hu^mphrey.  First  of  all,  you  agree  with  our  distinguished 
witness  this  morning  that  there  are  inherent  powers,  there  are  consti- 
tutional powers,  I  should  say,  in  the  Executive  to  maintain  the  national 
health  and  welfare  in  times  of  emergency. 

Senator  Taft.  I  did  not  agree  with  the  gentleman  at  all. 

Senator  Humphrey.  Oh,  didn't  you? 

Senator  Taft.  Not  at  all.  I  said  I  had  no  objection  in  putting  into 
the  statute  a  statement  that  the  President  should  exercise  such  powers 
as  he  might  before  coming  to  the  Congress. 

Senator  Humphrey.  What  powers  do  you  think  he  should  have? 
What  kind  of  talk  is  this  ? 

Senator  Taft.  Well,  he  has  power  to  seize  railroads  under  the 
statute,  for  instance.  There  are  other  statutes  which  permit  him  to 
seize.  There  are  lots  of  things  under  the  Atomic  Energy  Commission 
where  he  has  power,  if  they  are  Government  employees.  He  may  en- 
join Government  employees  apparently.  Certainly  if  we  prohibit 
Government  strikes  for  Government  employees  that  would  be  the  case. 

Senator  Humphrey.  Let  us  get  down  to  the  issue :  Now,  do  you 
think  the  witness  is  correct  when  he  says  that  the  President  of  the 
United  States  would  act  to  protect  the  national  welfare? 

Senator  Taft.  I  do  not  think  he  has  any  constitutional  power  to 
act;  no. 

Senator  Humphrey.  You  do  not  think  he  has. 
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Seiuitor  Taft.  No;  without  some  statutory  power  in  time  of 
peace ;  no. 

Senator  Humphrey.  Did  I  not  hear  you  say,  as  the  witness  was 
testifyinof,  that  you  feh  that  the  President  couM  do  these  things? 

Senator  Taft.  No  ;  I  do  not. 

Senator  Humphrey.  So  you  still  feel  the  President  has  no  power 
to  act. 

Senator  Taft.  In  my  opinion  if  the  President  had  any  regard  for  iiis 
constitutional  powers  he  would  call  Congress  in  session  and  tell  them 
what  to  do  after  having  done  everything  he  could  under  the  statute. 

Senator  Humphrey.  I  thought  I  heard  you  say  that  you  believed 
with  the  witness  that  it  would  be  a  rather  weakening  thing  for  the 
President  to  evade  his  responsibilities. 

Senator  Taft.  That  is  right.  He  should  not  evade  any  powers  he 
has. 

Senator  Hu:^[PHREY.  But  what  powers  do  you  think  he  has? 

Senator  TAn.\  I  have  taken  a  perfectly  clear  position,  Senator 
Humphre}'. 

Senator  Humphrey.  You  are  not  clear  in  your  position. 

Seriator  Taft.  There  are  statutes  that  give  all  kinds  of  powers. 
President  Roosevelt  closed  the  banks  under  a  statute,  Trading  With 
the  Enemy  Act,  passed  under  the  conditions  of  the  First  World  War. 
Whetlier  or  not  he  had  that  power  or  not,  I  do  not  know,  but  many 
lawyers  thought  he  had  undei-  that  act  and  if  he  has  any  statutory 
power  I  am  perfectly  prepared  to  say  he  ought  to  use  that  power,  but 
I  say  he  has  no  constitutional  power  to  seize  property,  in  my  opinion. 
He  has  no  constitutional  power  to  make  people  w^ork  against  their 
will:  that  is  my  opinion,  both  in  time  of  peace  and  in  time  of  war,  as 
far  as  that  is  concerned,  except  in  the  actual  operation  of  an  Army 
where,  of  course,  he,  as  Commander  in  Chief,  can  do  many  things. 

Senator  Humphrey.  So,  you  are  of  the  mind  that  the  President  of 
the  United  States  in  a  grave  national  emergency  which  would  be  almost 
equivalent  to  a  war  situation,  a  national  emergency  on  the  basis  of  war, 
would  be  without  power  to  act  to  save  the  Nation,  and  then  ultimately 
to  route  it  to  the  Congress.     Is  that  right  ? 

Senator  Taft.  That  is  right.  Congress  is  continuously  in  session 
lind  can  Ije  in  session  in  12  hours,  and  Congress  is  the  only  body,  in  my 
opinion,  that  can  give  the  President  power  to  seize  other  people's 
property. 

Senator  Humphrey.  Now,  wait  a  minute,  you  are  talking  about 
seizing  other  people's 

Senator  Taft.  That  is  right. 

Senator  Humphrey.  You  are  listing  the  means  here?     What ■ 

Senator  Taft.  Well,  the  only  means  that  have  been  suggested  \iave 
been  seizing  property,  forcing  people  to  w^ork,  drafting  them  into  the 
Ai-my,  and  those  are  the  only  means,  the  only  ones  that  I  ha]ipen  to 
think  of  that  have  been  suggested,  so  I  naturally  talk  about  those 
particular  things. 

Senator  Humphrey.  In  other  words,  you  do  not  believe,  for  exam- 
ple, as  the  w^itness  has  pointed  out,  that  the  President,  with  the  cooling 
off  period 

Senator  Taft.  If  vou  have  a  railroad  strike  todav — let  us  take  it  out 
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on  the  railroad  strike — because  yon  do  have  a  power  to  sei/e  under  the 
present  statute 

Mr.  Davis.  That  is  tlie  best  instance,  tliough.  Senator.  Let  us 
suppose  yon  did  not. 

Senator  Taft.  Suppose  you  did  not  liave  the  power?  I  do  not 
think  the  President  couhl  step  in  and  seize  the  railroads. 

Senator  Hu:\rPHREY.  What  do  you  think  he  could  do  ^ 

Mr.  Davis.  He  would.  Senator;  there  is  no  question  about  it. 

Senator  Taft.  But  if  he  did,  what  would  ha])]:)en?  There  is  no 
way  to  make  the  men  woi'k. 

Senator  Humphrey.  Just  as  much  make  them  work  that  way  as 
if  the  court — do  you  think  the  court  could  make  them  work?  You 
know  what  Andrew  Jackson  once  said  about  the  courts,  do  you  not? 

Senator  Taft.  Yes,  I  know. 

Senator  Humphrey.  Do  you  think  the  court  can  make  them  work? 

Senator  Taft.  No  ;  I  do  not  think  it  can  make  them  work. 

Senator  Humphrey.  Of  course  it  cannot. 

Senator  Taft.  But  I  do  not  think  the  President  can  seize  any  ]irop- 
erty  or  your  property  without  a  statute  authorizing:  him  to  do  so. 

Mr.  Davis.  Well,  let  us  see. 

Senator  Withers.  I  want  to  ask  you  a  question. 

Senator  Taft.  Not  only  that,  but  T  feel  that  if  he  had  that  jwwer,  it 
Avould  mean  an  end  to  the  liberty  of  the  people,  because  the  tendency 
today  is  to  call  anythino;  a  national  emerofencv. 

Senator  Humphrey.  The  tendency  is  to  have  injunctions. 

Senator  Taft.  I  am  not  talking  about  injunctions  now. 

Senator  Humphrey.  That  is  the  tendency. 

Senator  Taft.  No. 

Senator  Humphrey.  The  tendency  is  to  use  the  injunction  ])roceed- 
ino-  rather  than  to  use  the  voluntary,  willino-  desires  of  the  people 
to  get  together  to  cooperate. 

Senator  Taft.  If  so.  instead  of  going  to  a  court  and  having  the 
case  legally  tried  and  determined  as  to  whether  under  the  law  these 
men  should  work  or  should  not  work,  you  propose  that  the  President, 
M'ithout  any  law,  in  his  arbitrary  power,  shall  go  out  and  seize  the 
railroads  and  insist  that  the  ])eople  work? 

Senator  Humphrey.  Without  any  law? 

Senator  Taft.  And  draft  them  into  the  Army.  If  they  can  seize 
them,  why  has  he  not  got  a  constitutional  ])ower  to  draft  them  into 
the  Army?  Why  has  he  not  got  a  constitutional  power  to  send  the 
Army  out  and  drag  them  in  and  make  them  work? 

Senator  Humphrey.  I  remind  you  that  the  President  has  the  Con- 
stitution of  the  United  States  and  a  mandate  under  the  Constitution 
to  protect  the  health  and  welfare. 

Senator  Taft.  There  is  Jio  such  mandate  under  the  Constitution. 

Senator  Donnell.  There  is  no  such  mandate  in  the  Constitution. 

Senator  Douglas.  I  do  not  want  to  do  any  point  scoring,  but  I 
have  an  impish  desire  to  inquire  of  Senator  Taft,  what  Avas  this 
mysterious  ace  in  the  hole  which  he  thought  that  he  would  add  after 
the  80  days  had  expired? 

Senator  Taft.  Senator  Douglas,  I  said  that  very  clearly  :  Mr.  Davis 
described  the  kind  of  statute  which  he  had  in  mind,  and  I  said  that 
Congress  should  pass  that,  except  that  I  would  have  limited  it  to  a 
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l^artifular  emergency  wilh  which  he  dealt,  because  I  did  not  want  to 
liave  that  <ieneral  power  han<i;iii«;-  around  and  in  that  there  miglit  have 
been  additional  powers  that  would  suit  the  particular  case.  I  don't 
kuow  because  ditt'erent  strikes  are  dili'erent. 

But  very  roughly  Mr.  Davis  described  the  kind  of  special  statute  for 
a  real  national  emergency  that  I  thought  Congress  would  pass. 

Senator  Doxxell.  Would  the  Senator  yield  for  a  question  on  his 
position  ? 

Senator  Taft.  Yes. 

Senator  Donx^ell.  I  wcndd  like  to  inquire,  and  if  I  am  incorrect,  I 
would  like  to  be  corrected,  if  I  understand  the  Senator's  position,  it  is 
that  he  would  have  been  perfectly  willing  for  the  President  to  be  au- 
thorized by  specific  act  of  Congress  or  directed  by  specific  act,  perhaps, 
to  exercise  whatever  constitution  powers,  whatever  statutory  powers, 
he  has. 

In  the  second  place,  in  the  particular  case  there  may  be  some  specific 
means,  as  the  Senator  has  just  said,  which  the  Senator  would  not  have 
any  objection  to  inserting  in  the  statute  but  the  Senator  from  Ohio 
has  not  directly  or  inferentially  or  in  any  other  way  conceded  the  point 
made  by  vSenator  Huuiphrey,  which  is.  in  my  judguient,  improperly 
made,  that  the  President  has  the  inherent  power  and  absent  the  statute, 
to  seize  the  property  or  compel  people  to  work.      Is  that  correct? 

Senator  Taft.  That  is  correct. 

Senator  Huaiphrey.  I  will  have  the  record  brought  to  us  tomorrow, 
and  I  will  show  you  where  the  Senator  from  Ohio  said  the  President, 
of  course,  could  exercise  his  constitutional  powers. 

Senator  Doxxell.  Of  course,  if  he  had  constitutional  powers. 

Senator  Humphrey.  What  do  you  mean?  He  has  not  any  con- 
stitutional powers? 

Senator  Doxxell.  He  has,  of  course,  a  great  page  of  constitutional 
powers  which  were  read  here  by  the  Senator  from  Oregon  the  other 
day,  but  the  power  the  Senator  from  Minnesota  says  he  has  is  not  con- 
tained in  the  Constitution  of  the  United  States. 

Senator  Humphrey.  May  I  say  that  what  the  Constitution  says  the 
President  has  is  one  thing,  and  what  the  courts  of  the  country  have 
upheld  with  respect  to  those  powers  is  another  thing,  and  you  are  a  big 
enough  lawyer  to  know  that. 

Senator  Dox^xell.  And  there  is  no  decision  of  the  Supreme  Court  of 
the  United  States  that  I  have  heard  of  that  says  that  the  President  has 
any  such  inherent  power. 

Senator  Humphrey.  Does  the  President  have  the  power  to  send 
the  marines  to  Nicaragua  ? 

Senator  Doxxell.  Yes. 

Senator  Humphrey.  Does  it  say  so  in  the  Constitution? 

Senator  Doxx^ell.  Yes;  as  Commander  in  Chief  of  the  Army  and 
Navy  under  the  Constitution  of  the  United  States,  but  there  is  no  pro- 
vision in  the  Constitution,  and  there  is  no  authority  cited  by  the  Attor- 
ney General  except  the  United  Mine  Workers  case  which  has  been  so 
clearly  shown  in  this  testimony  not  to  indicate  or  even  intimate  the 
existence  of  any  such  inhei-ent  power  in  the  President. 

Senator  Taft.  May  I  ijiterrupt  a  moment  and  call  the  witness' 
attention  to  the  fact  of  what  happeued?  We  had  a  railroad  strike, 
and  we  had  a  coal  strike  threatened  at  the  same  time.     What  did  the 


902  LABOR    RELATIONS 

President  do?  The  President  came  to  Congress,  as  he  should  have 
done.  He  came  to  Congress  and  said,  "I  want  legishition  to  deal  with 
this  emergency." 

I  objected  strenuously  to  the  type  of  legislation  he  requested ;  and,, 
furthermore,  I  felt  that  at  the  time  he  requested  it  it  was  no  longer 
necessary.  The  emergency  had  come  to  an  end.  The  railroad  strike 
was  settled;  the  coal  strike  was  in  the  course  of  settlement.  But,  as- 
suming that  it  had  not  been,  and  he  had  requested  such  power,  it  seemed 
to  me  he  pursued  exactly  the  right  course.  He  did  not  seize  the  rail- 
roads and  the  mines.  He  came  to  Congress  at  that  time,  and  that  is 
what  I  think  he  should  have  done,  and  the  very  fact  that  he  can  do 
so  helped  settle  the  strike.  The  very  fact  that  he  w^as  c(miing  up  here 
for  a  statute  helped  settle  the  strike.  In  fact,  the  only  thing  that  could 
be  said  for  the  particular  statute  was  that  it  may  have  scared  the 
railroads  into  settling  that  strike. 

But,  if  that  statute  had  been  such  a  statute  as  you  suggest,  I  would 
have  been  in  favor  of  passing  it  the  night  that  it  came  here  before 
Congress. 

Mr.  Da\^s.  Senator,  may  I  be  a  little  bold,  Mr.  Chairman? 

The  Chairmax.  Yes,  Mr.  Davis. 

Senator  Withers.  Mr.  Chairman,  I  believe  we  could  save  a  lot  of 
time  if  the  gentleman  on  the  other  side  would  refrain  from  telling 
the  witness  what  the  law  is  and  what  we  ought  to  do,  and  let  the  wit- 
ness tell  us.  We  have  wasted  a  lot  of  time  in  hearing  the  lawyers 
tell  the  witness  to  tell  Avhat  the  law  is.  We  know  very  well  what  the 
law  is. 

Senator  Taft.  I  am  following  Mr.  Davis. 

Senator  Withers.  Let  Mr.  Davis  talk;  you  are  making  him  follow 
you. 

Senator  Morse.  I  want  to  raise  a  point  of  order.  I  am  always 
going  to  raise  a  point  of  order  when  any  member  of  this  committee 
attempts,  even  by  comment,  to  indicate  that  members  of  this  com- 
mittee can  place  any  sort  of  a  gag  rule  on  any  member  of  this  com- 
mittee. 

Now,  each  Senator — and  I  will  protect  the  gentlemen  on  the  other 
side  as  much  as  the  gentlemen  on  this  side — each  Senator,  in  my  judg- 
ment, must  be  preserved  in  his  right  to  lay  whatever  foundation  he 
thinks  necessary  on  which  to  base  any  question  he  wants  to  ask  of  any 
witnesses.  As  far  as  I  am  concerned,  the  gentleman  on  the  other  side 
can  protest  until  doomsday,  but  I  am  going  to  take  whatever  time  I 
think  necessary  on  this  committee  to  make  whatever  comments,  brief 
or  at  length,  I  think  desirable  on  Avhich  to  base  questions  of  witnesses. 

The  Chairman.  Mr.  Davis. 

Senator  Taft.  Mr.  Chairman,  I  ask  to  be  excused.  I  have  another 
meeting  that  I  said  I  have  to  go  to.  I  apologize  to  Mr.  Davis.  I 
would  like  to  continue  this;  disci issiovi,  but  I  will  read  wha^  he  has  to 
say  in  the  record. 

Senator  Withers.  Mr.  Chairman,  my  idea  is,  when  we  call  a  witness 
here,  the  witness  ought  to  have  an  opportunity  to  tell  us  what  he 
thinks.  Then,  when  he  has  concluded.  I  think  the  gentleman  is  very 
well  in-  order,  but  I  think  out  of  a  sense  of  propriety,  wdien  a  witness 
is  called  here,  he  ought  to  be  entitled  to  tell  his  story,  and  then  any 
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mail  who  wants  to  can  cross-examine  him  from  now  until  the  end  of 
Confjress  if  he  wants  to. 

I  would  be  the  last  person  who  would  want  to  silence  the  wdtness. 

Senator  Morse.  Mr.  (^hairman,  one  point  I  suo'jjest  is  that  this  is 
exactly  what  we  have  done  with  Mr.  Davis,  He  finished  his  prepared 
statement,  and  now  we  are  examining  him. 

The  Chairman.  Mr.  Davis,  please. 

Mr.  Davis.  Senator,  what  I  am  about  to  say  is  the  way  it  looks  to 
an  elderly  citizen ;  I  cannot  speak  for  the  American  people,  but  I  can 
tell  you  how  it  looks  to  one  elderly  citizen,  and  it  looks  like  this :  The 
American  people  are  not  satisfied  to  have  a  dispute  go  on  in  the  Senate 
or  in  Congress  about  whether  the  President  has  certain  powers  or 
where  he  has  not  certain  powers  in  the  national  emergency. 

If  a  statute  is  necessary  to  enable  the  President  to  act  in  such  an 
emergency,  then,  for  God's  sake,  let  us  have  a  statute. 

But  I  say  to  you  that  the  reaction  I  am  getting  is  that  the  people 
do  not  like  and  do  not  want  to  leave  this  very  interesting  and  pro- 
found legal  discussion  to  the  lawyers.  They  w^ant  something  done 
about  it  so  that,  as  Bob  Ingersoll  used  to  say  in  the  sound-money 
campaign,  he  would  lift  up  a  dollar,  and  he  said,  "When  I  see  this, 
I  want  to  know  that  my  Redeemer  liveth,""  and  that  is  what  the  people 
want  to  know  al)out  this  emergency  strike. 

Senator  Humphrey.  May  I  ask  the  witness  a  question? 

You  ])ointed  out  apparently  what  you  are  indicating.  Or  let  me  give 
it  another  way :  Are  you  indicating  that  in  the  statute  that  is  pre- 
pared, labor-management  statute  of  1949,  that  we  have  a  provision  in 
there  authorizing  or  stating  specifically  that  the  President  shall  ex- 
ercise his  duly  constituted  powers  or  his  constitutional  powers  in  the 
case  of  a  national  emergency  ? 

Mr.  Davis.  Well,  I  would  not  put  it  that  way,  Senator,  if  I  were 
doing  it.  I  would  say  that  "Upon  the  appearance  of  such  emergency, 
at  the  end  of  80  days,  the  President  shall  take  whatever  steps  are 
necessary  to  continue  essential  production." 

Senator  Humphrey.  That  is  exactly  the  way  I  had  it. 

INlr.  Davis.  And  thereupon  shall  report  to  the  Congress,  and  then  I 
would  go  on  and  say,  "He  shall  declare  publicly  a  national  emergency 
as  he  reports  it  to  the  Congress  and  then  take  whatever  steps  are 
necessary.'' 

Senator  Donnell.  Mr.  Davis,  may  I  ask  a  question  ? 

Mr.  Davis.  If  you  want  to  go  on,  let  me  just  say  this:  I  am  glad 
I  did  not  get  mixed  up  in  it.  I  am  sticking  my  neck  out  now,  but  it  is 
a  very  difficult  thing  to  talk  about  the  President's  powers  and  the 
power  to  issue  an  injunction. 

Senator  Humphrey.  That  is  right. 

Mr.  Davis.  Let  me  say  this  to  this  committee,  and  I  warned  about 
it  wdien  the  Taft-Hartley  bill  was  passed:  We  have  gotten  so  that  we 
talk  in  this  country  about  the  President  of  the  United  States  issuing 
an  injunction.  AVell,  I  was  brought  up  on  the  theory  of  the  tripar- 
tite division  of  the  powers  of  Government,  and  I  never  heard  of  the 
Executive  being  able  to  issue  an  injunction.  Of  course,  it  is  short- 
hand for  a  different  situation.  We  know  very  well  that,  were  the 
Government  in  possession  of  the  property,  and  we  know  from  the 
first  coal  case  in  1947  that  then  the  Anti-Injunction  Act  does  not 
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ap])ly,  and  the  Government  can  <;et  an  injunction.  That  lias  been 
lield.  Imt  this  idea  that  injunction  is  the  way  to  settle  a  labor  dis])ute 
is  absolutely  wrong.  Everybody  knows  that,  and  you  are  dealing 
with  the  deepest  currents  of  human  emotion  when  you  use  an 
injunction. 

Now,  in  this  report — if  I  am  going  too  fast,  somebody  stop  me— 
but  in  the  report  of  this  committee  here — it  was  headed  by  Senator 
Ball — on  the  history  of  the  act.  the  remark  is  made  "that  if  in  one  case 
this  injunction  has  proved  able  to  get  the  80-day  cooling-oif  period 
that  is  enough  to  establish  its  merit.''  I  do  not  think  so.  I  do  not 
think  it  is  good  enough  to  safeguard  the  American  ])eople,  their  health 
and  safety,  from  a  disaster  once  in  a  while.  I  think  you  have  got 
to  safeguard  it  all  the  time,  and  to  say  that  because  once,  and  there 
was  not  even  once,  that  the  injunction  got  anything  in  the  way  of  settle- 
ment, but  to  say  that  because  it  worked  once  that  is  sufficient  ground 
for  really  insulting  the  dignity  of  these  workers  involved,  and  of  the 
managers,  too,  if  you  are  going  to  enjoin  them,  is  not  good  enough 
when,  as  Bill  Leiserson  says,  and  there  is  no  question  about  it,  you 
can  always  get  a  cooling-oif  period  if  you  want  to.  But  let  us  imagine 
a  case  where  you  did  not,  and  I  want  to  make  this  very  plain :  Sup- 
pose you  had  the  proposed  statute,  and  they  were  called  upon  for  oO 
days  or  60  days,  and  they  did  not,  then  you  are  only  confronted  with 
the  same  kind  of  emergency  that  you  are  confronted  with  if  the  cool- 
ing-off  period  goes  by. 

It  would  simply  mean  that  this  emergency  action  of  the  President 
would  have  to  be  taken  sooner.  There  is  no  sense  in  putting  in  an 
injunction;  I  like  injunctions  for  certain  purposes.  I  make  my  liv- 
ing, Senators,  on  injunctions.  In  the  patent  business,  that  is  the 
only  w^ay  in  which  you  can  enjoin  a  patent  right — by  enjoining  in- 
fringement. That  is  all  right,  but  it  is  a  different  thing  than  to  en- 
join a  man  to  sif  at  his  bench  and  work  all  day  for  another  man's 
profit. 

Senator  Donnell.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  We  were  going  in  the  regular  way. 

Senator  Donnell.  Very  well. 

The  Chairman.  Senator  Taf t  is  not  here.     Senator  Neely  ? 

Senator  Neely.  No. 

The  Chairman.  Senator  Murray? 

Senator  Murray.  I  have  waived. 

Senator  Neely.  I  don't  think  there  is  anything  anybody  could  add 
to  what  Mr.  Davis  has  said. 

The  Chairman.  Senator  Aiken  ? 

Senator  Aiken.  I  have  one  question. 

Mr.  Davis,  you  indicated  a  doubt  that  the  M'est-coast  shipping 
strike  was  in  fact  imj^eriling  the  national  health  and  safety.  I  believe 
he  also  pointed  out  that  the  President  was  under  heavy  pressure  by 
one  side  or  the  other  to  declare  that  a  work  stoppage  imperiled  na- 
tional health  or  safety.  That  was  not  the  exact  wording,  but  that 
was  the  meaning,  as  T  got  it. 

If  the  President  is  under  that  pressure  to  stretch  the  meaning  of 
a  statute  or  stretch  his  own  imagination,  I  wonder  whether  if  it  were 
conceded  that  he  had  the  inherent  power  referred  to  by  the  Attorney 
General  in  his  letter,  wdiether  he  wouldn't  be  under  even  greater  pres- 
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sure  to  take  advantage  under  tlie  undefined  authority  which  rested 
with  him  than  he  would  be  to  stretch  his  imagination  in  the  case  of 
authority  Avhich  was  defined  in  the  statutes,  whether  there  wouldn't 
be  dangers  thei'e.  if  we  got  a  very  Aveak  President,  that  this  inherent 
power  couldn't  be  I'ather  grossly  abused. 

I  am  thinking  not  only  of  its  use  in  effecting  settlement  of  work 
stoppages  or  keeping  work  going  after  labor  has  indicated  an  inten- 
tion of  stopping,  whether  there  wouldn't  be  the  danger  that  it  would 
sj)read  from  there  to  other  things  as  well,  whether  it  isn't  desirable  to 
put  down  in  black  and  white  as  far  as  possible  what  the  powers  of 
the  President  in  such  cases  would  be. 

]Mr.  Davis.  Senator,  that  is  very  interesting.  American  history  in- 
dicates the  President  will  exercise  these  powers  and,  as  I  say,  it  is 
not  a  question  of  law,  it  is  a  question  of  politics.  They  have  done  it 
over  and  over  again. 

President  Wilson,  for  instance — and  there  never  was  a  more  con- 
servative constitutional  lawyer  anywhere  than  President  Wilson — 
sent  a  message  to  the  Congress  in  which  he  recommended  arming  of  the 
ijierchant  vessels  in  the  First  World  War.  He  said.  'T  am  sure  I  have 
the  power  to  do  this  on  my  own  authority,  but  there  is  a  question 
I'aised,  and  I  would  prefer  to  put  it  up  to  the  Congress." 

Congress  turned  it  down,  and  the  President  armed  the  ships.  Well, 
I  think  the  jDoint  is,  perhaps,  in  a  strange  way  there  would  be  more 
likelihood  of  the  President  acting  too  often  if  his  powers  remained 
undefined  than  if  they  were  defined. 

Senator  Aiken.  That  is  tlie  question  that  came  up  in  my  mind. 

Mr.  Davis.  I  will  tell  you  why,  to  put  it  a  little  facetiously,  but 
reality,  when  you  are  talking  about  the  undefined  powers  of  the  Presi- 
dent, you  can't  tell  him  what  to  do.  His  own  executive  subordinates 
can't  tell  him.  It  is  a  tremendous  basic  responsibility.  If  you  have  a 
statutory  procedure,  his  informed  subordinates  will  tell  him  from  the 
start. 

They  will  say,  "Mr.  President,  if  you  have  to  use  this  power  more 
than  once  in  a  generation,  it  is  no  good." 

So  they  will  say  to  him,  "Now,  prepare  against" — right  now  I  am 
the  chairman  of  the  committee  in  the  atomic  energy  field  which  is 
trying  to  prepare  against  that  sort  of  thing.  If  such  a  law  were 
passed,  I  would  urge  that,  in  every  field  that  could  be  regarded  as  one 
in  which  this  interruption  would  be  a  national  emergency,  the  respon- 
sible people  in  that  industry  be  called  upon  by  the  President  to  sit 
down  and  work  out  a  substitute  in  order  that  the  emergency  would 
never  occur.  But  what  I  should  like  to  see  now.  Senators — and  I 
think  it  is  awfully  important — the  American  people  are  confused  about 
this  and  they  are  scared.  There  is  no  reason  for  them  to  be  scared 
at  all. 

Now  I  have  been  through  about  as  alarming  conditions  in  this  field 
as  any  man  living  and  I  say  that  there  is  no  need  to  be  afraid.  The 
American  Government  is  able  to  handle  the  situation. 

I  wanted  to  say,  before  Senator  Taf t  left,  something  about  that  strike 
on  the  railroads  in  1945.  I  wasn't  very  much  concerned.  Perhaps 
I  had  gone  over  to  OES.  but  I  was  at  a  garden  party  that  afternoon 
when  the  President  addressed  the  Congress,  and  I  left  the  garden  party 
and  went  to  my  automobile  and  turned  on  the  radio.    The  President 
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started  off,  and  almost  the  first  words  of  his  message  were :  "All  the 
power  of  the  Federal  Government  will  be  used  to  keep  the  railroads 
running."' 

I  got  out  and  turned  off  the  radio,  went  back  to  the  party,  and  my 
wife  asked,  "What  happened?''  I  said,  "The  strike  is  over,  it  is  all 
right."   And  it  w^as. 

Senator  Aiken.  As  I  understand  you,  you  believe  that  the  President 
could  only  exercise  his  so-called  inherent  power  in  an  emergency 
which  would  warrant  calling  a  special  session  of  Congress  if  Congress 
didn't  happen  to  be  in  session.  In  that  case  the  danger  might  be  in 
our  having  a  President  who  would  say,  "I  won't  call  a  special  session 
of  Congress,  I  will  continue  to  exercise  the  inherent  powers  with  which 
I  think  I  am  vested." 

Mr.  Davis.  You  are  thinking  now  of  a  period  in  which  the  Con- 
gress was  in  recess.  Of  course,  if  the  Congress  were  in  session,  they 
would  know  about  it  and  could  act.  It  seems  to  me  if  you  say  in  the 
act,  "It  shall  be  the  duty  of  the  President  to  act  to  save  the  situation 
and  immediately  report  to  Congress" — that  is,  that  a  declaration  of 
emergency  should  be  a  declaration  to  Congress,  but  in  those  moments 
he  may  have  to  act,  why  then  I  don't  know  just  what  the  procedure 
would  be  of  I'eporting  such  a  thing  to  Congress  when  the  Cojigress 
is  in  recess.  I  suppose  the  President  would  report  to  the  Secretary. 
I  don't  know. 

Senator  Aiken.  You  would  agree,  I  take  it,  that  if  any  President 
undertook  to  abuse  this  power,  that  the  result  would  be  you  would 
have  either  a  different  form  of  government  or  a  different  President 
in  reasonably  short  order. 

^Ir.  Davis.  Sure.    Presidents  have  been  threatened  to  be  impeached. 

Gentlemen,  Mr.  Jefferson  when  he  made  the  Louisiana  Purchase 
said,  "I  have  no  constitutional  power  to  do  this  and  you,  the  Congress, 
have  no  constitutional  power  to  pay  for  it.  Yet  I  have  signed  the  con- 
tract, and  I  hope  you  will  pay  for  it.  We  will  amend  the  Constitution 
later."    And  they  did. 

Senator  Aiken.  We  had  a  somewhat  similar  case  when  President 
Theodore  Roosevelt  decided  to  build  the  Panama  Canal. 

Mr.  Davis.  Yes ;  and  as  for  Mr.  Lincoln,  he  did  it  every  day. 

Senator  Aiken.  That  is  all.    Thank  you. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  I  have  nothing. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  Mr.  Davis,  I  was  a  little  bit  late  coming  in,  but  I 
want  to  say,  in  the  first  place,  I  am  very  much  for  the  spirit  which 
you  put  into  your  remarks  just  as  I  came  in,  with  regard  to  dealing 
with  these  different  parties,  management  and  labor. 

You  said  something  I  want  to  ask  you  about  in  connection  with  this 
emergency  situation.  You  spoke  of  the  powers  of  eminent  domain  and 
just  compensation.  I  don't  know  what  you  meant  by  that.  Would  you 
have  the  Government  make  just  compensation  to  both  management 
and  labor  in  a  case  where  they  take  over  in  some  form?  What  does 
that  mean  exactly? 

Mr.  Davis.  I  would  do  just  that.  There  was  an  excellent  article 
written  on  that  subject,  which  is  in  my  typewritten  statement,  a  refer- 
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•ence  to  it.    The  argument  proceeds  in  this  way,  and  I  thiidi  it  is  sound. 

Senator  Smith.  Does  it  contemplate  a  permanent  taking  over  by 
the  Government  of  property  and  paying  for  it? 

Mr.  Davis.  It  contemplates  taking  over  property.  If  the  Govern- 
ment is  really  going  to  take  over  at  all,  it  should  really  take  over. 
We  had  that  experience  in  the  War  Labor  Board.  Then  he  says  that 
if  the  Government  does  by  eminent  domain  actually  take  the  prop- 
erty, the  Constitution  requires  that  there  be  just  compensation  made. 
Nothing  unhiAvf  ul  about  the  Government  taking  your  property  or  mine. 

Senator  Smith.  It  has  to  be  taken  for  public  use. 

Mr.  Davis.  Certainly,  but  it  has  to  be  ])aid  for. 

Senator  Smith.  You  would  define  "public  use"  as  a  national  emer- 
gency affecting  public  health  and  welfare? 

Mr.  Davis.  Yes. 

Senator  Smith.  Do  you  think  the  President  should  take  over  prop- 
erty when  he  defines  a  national  emergency?  What  would  restrain  a 
President  we  thought  was  going  too  far? 

Mr.  Davis.  He  could  always  be  stopped.  I  don't  exactly  know  how 
to  say  it.  There  is  nothing  that  we  are  so  afraid,  that  we  so  frighten 
ourselves  with,  as  generalities  which  never  happen.  This  business  of 
controlling  the  actions  of  human  beings,  the  hearts  and  minds  of  men, 
is  a  thing  in  which  there  is  no  easy  answer.  We  always  have  to  take 
a  chance. 

Senator  Smith.  I  agree. 

Mr.  Davis.  In  our  whole  lives  we  tend  to  think  somehow  we  have  got 
a  government — I  used  to  think  this  -10  years  ago — that  we  had  a 
government  that  knew  what  to  do  all  the  time  and  had  the  power  to 
do  it.  That  is  not  true.  We  have  a  system  of  government  which  is 
always  at  loose  ends,  if  you  know  what  I  mean,  you  are  always  on  the 
brink  of  disaster  in  one  sense,  you  are  always  making  adjustments, 
guided  by  principles  which  we  call  the  principles  of  democracy. 

Wherever  you  put  power.  Senator,  you  take  a  chance.  If  you  don't 
put  power  somewhere,  you  lose  anyway. 

Senator  Aiken.  Without  know-how  it  is  dangerous.  You  said  you 
thought  government  had  the  power  and  knew  what  to  do  in  all  cases. 

Senator  Smith.  I  want  to  get  clear  on  this  matter  of  taking  over.  It 
is  quite  a  shock  to  me  to  have  you  say  to  take  over  under  the  doctrine  of 
eminent  domain,  give  compensation  to  both  parties,  and  then  go  ahead 
with  it  as  property  of  the  Government.  As  I  see  that,  if  there  is 
special  authorization  by  law  to  do  it,  all  right,  but  when  you  call  it 
the  law  of  eminent  domain,  it  is  going  pretty  far.  Some  fellow  might 
say,  "Here  is  a  crisis  I  can  develop  here,"  and  take  over  the  bn.nkQ 
take  over  anything. 

Mr.  Davis.  I  think  so,  too. 

Senator  Smith.  It  is  very  dangerous  doctrine. 

Mr.  Davis.  If  you  are  going  to  leave  it  to  the  President  without  any 
guide,  in  my  judgment,  he  is  going  to  take  over  the  proi^erties  in  the 
sense  that  already  it  has  been  done. 

Senator  Smith.  It  is  the  idea  of  temporary  taking  over  to  meet  tho 
emergency. 

Mr.  Davis.  That  is  all  the  President  would  do.  If  you  are  going  to 
have  the  provision  I  was  talking  about,  it  would  have  to  be  in  a 
statute.    I  don't  know  whether  you  were  here  when  I  said  it.  but  T  ooi'^ 
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that  the  President  shall  declare  a  national  emergency  publicly  and  to 
Congress,  report  it  to  Congress  at  once.  Then  for  a  limited  period  of 
time  he  shall  take  whatever  steps  are  necessary  to  keep  the  essential 
services  going.  I  wouldn't  try  to  define  that.  If  it  is  a  railroad,  he  has 
to  take  the  property. 

Senator  Smith.  You  would  put  this  into  the  statute  ? 

Mr.  Davis.  Yes.  After  a  specified  period  of  time,  I  suggested  30 
days,  long  enough  to  give  Congress  a  chance  to  act.  If  the  thing  were 
not  settled  in  that  period,  Congress  could  act  or  Congress  could  say 
that  the  President  may  proceed  under  the  eminent  domain  statute  to 
take  possession  to  take  title  to  the  property,  and  set  up  a  board — this  is 
the  essential  thing- — that  will  assess  the  value  to  the  company  and  at 
the  same  time  the  value  to  the  workers  of  their  work. 

In  other  words,  that  will  fix  the  price  of  the  property  and  the  wages 
for  the  service.  If  you  don't  do  something  like  that,  you  will  never  get 
people  to  believe  that  you  have  really  taken  over  the  property. 

Senator  Smith.  You  would  return  the  propert}^  later  and  have  those 
payments  paid  back,  or  is  this  the  damages  for  the  period  ? 

Mr.  Davis.  In  Virginia  they  have  this  law — I  am  not  advocating  it 
in  detail — but  they  have  this  law  in  Virginia  now,  in  fact  it  was  just 
])ut  into  effect  the  day  before  yesterday,  in  which  the  State  takes  over 
the  public  service  corporation  that  is  on  strike,  and  the  law  provides 
for  the  fixing  of  compensation,  fixes  a  fee,  as  a  matter  of  fact,  for  the 
use  of  the  property. 

Senator  Smith.  During  the  period  it  is  taken  over? 

Mr.  Davis.  During  the  period  it  is  taken  over. 

Senator  Smith.  I  can  follow  you  on  that,  but  if  you  are  taking 
proj^erty  over  and  paying  for  it,  then  the  Government  is  the  owner  and 
operates  it  from  that  time  ? 

Mr.  Davis.  It  would  only  happen  when  the  public  got  so  sick  of 
stopping  strikes  in  that  particular  industry.  I  once  thought  the  coal 
field  would  be  that.  I  got  along  with  Mr.  Lewis  pretty  well.  We  both 
are  "Welsh,  and  we  didn't  have  too  much  trouble. 

Senator  Smith.  I  recall  that.  You  don't  think  that  the  provisions 
of  the  Taft-Hartley  Act  in  emergency  strikes  are  adequate?  You 
don't  think  the  provisions  of  the  administration's  bill,  which  has 
been  presented  to  us,  are  adequate.  However,  you  think  we  should 
approach  this  matter  along  the  lines  you  have  recommended  here, 
rather,  neither  of  the  ones  that  are  before  us ;  is  that  right  I 

Mr.  Davis.  That  is  right.  Senator,  but  may  I  sort  of  modify  that, 
since  I  am  a  lawyer.  I  think  that  the  provisions  of  the  present  bill 
are  entirely  adequate  to  get  the  cooling-otf  period. 

Senator  Smith.  What  do  you  mean  ? 

]Mr.  Da\ts.  The  substitute. 

Senator  Smith.  The  administration  bill? 

Mr.  Davis.  Yes.  That  has  ])een  ])i  ovec^.  in  th-^  railway  labor  hiw. 
I  read  in  the  New  York  Times,  I  think,  maybe  it  was  the  Washing- 
ton Post — I  don't  want  to  give  any  credit  to  anybody  who  doesn't 
deserve  it — about  the  "discredited  Railway  Labor  Act."  That  was  the 
expression  used.  That  is  a  very  uninformed  statement  of  opinion, 
in  my  judgment.  I  think  if  they  would  look  more  closely  into  the 
Railway  Labor  Act,  they  would  find  it  wasn't  discredited  at  all. 

Senator  Smith.  I  agree. 
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Mr.  Davis.  We  had  conditions  in  1946  fixing  wage  rates  that  swept 
•everything  aside,  but  always  yon  get  that  copling-off  period  that 
way.    That  is  sufficient  to  do  it  without  injunction. 

Senator  Smith.  That  amounts  to  a  request  from  the  President, 
■"Now,  boys,  hold  off  and  maintain  the  status  quo  until  we  have  a  chance 
to  breathe." 

Mr.  Davis.  The  law  says  they  shall  continue  for  30  days.  I  don't 
know  why,  and  I  wish  I  did,  that  you  propose  in  this  bill  to  change 
the  30  and  30  days  of  the  Railway  Labor  Act  into  25  and  5.  When 
YOU  get  to  be  my  age,  you  won't  be  in  such  a  hurry.  I  would  turn 
back  to  30  and  30. 

Senator  Smith.  A  total  of  60? 

Mr.  Davis.  A  total  of  60.  I  would  say  during  the  30  days  after 
the  I'eport  of  the  emergency  board,  the  emergency  board  shall  remain 
in  existence  available  for  consultation  with  the  parties,  for  making 
further  recommendations,  and  for  serving,  if  the  parties  mutually 
request,  as  an  arbitration  board  for  the  whole  or  any  part  of  the 
dispute.  I  think  if  you  did  that  you  would  find  these  people  coming 
back  to  these  boards  with  a  narrowed  controversy,  having  gotten  it 
down  to  one  or  two  points,  saying,  "You  fellows  are  honest  and  we 
can't  really  complain.  We  will  be  glad  to  have  you  arbitrate."  Why 
you  cut  it  down  to  5  days,  I  don't  know. 

Senator  Smith.  You  think  the  60-clay  period  might  be  observed 
by  this  request  of  the  President,  as  well  as  a  30-day  period? 

Mr.  Davis.  It  will  always  be  observed,  Senator.  It  is  almost  un- 
thinkable that  it  will  fail  if  it  is  really  a  national  emergency.  I  know 
I  am  not  a  starry-eyed  person,  but  that  was  illustrated  in  this  atomic 
energy  thing.  That  laboratory  down  there,  X-10,  was  turned  over 
to  the  Carbon  &  Carbide  Co.,  and  they  couldn't  reach  an  agreement 
and  threatened  a  strike.  They  had  an  injunction  issued,  and  they 
got  80  days.  At  the  end  of  the  80  days  they  were  right  where  they 
were.  The  men  had  a  right  to  strike  and  they  said  they  were  going 
to  strike.     They  were  sore. 

I  talked  with  them  afterward.  They  didn't  strike.  Why  didn't 
they?  Not  for  any  really  sentimental  reason,  but  because  the  coun- 
sel of  the  American  Federation  of  Labor  is  experienced  enough  to 
know  that  3'ou  can't  win  a  strike  in  the  atomic-energy  field  and  in 
addition  to  that — and  I  say  this  without  any  favoritism  for  the  A.  F. 
of  L.  counsel — they  are  sufficiently  responsible  people  to  avoid  such 
a  situation.  They  got  together  and  talked  with  Mr.  Lilienthal  about 
it,  found  out  he  was  going  to  keep  the  plant  running,  and  as  I  say, 
they  sent  Jim  Brownlow  down  there  and  he  settled  it. 

I  bring  that  up.  Senator,  because  there  is  an  instance  where  you 
had  really  a  national  emergency  in  every  aspect  of  the  motions,  and 
so  forth.  It  shows  the  tremendous  power  of  those  considerations 
when  they  really  exist.     I  don't  think  they  really  exist. 

The  danger  is  that  these  powers  will  be  used  to  stop  strikes  that 
people  don't  like.  That  is  back  of  the  whole  thing.  Lots  of  people 
think  there  shouldn't  be  any  strikes.  LTnfortunately,  when  a  strike 
occurs  it  always  inconveniences  the  public,  so  the  public  is  always 
inclined  to  think  that  the  men  who  do  the  striking  are  wrong. 

Well,  there  is  nothing  better  than  a  first-class  strike.  I  said  in 
1943,  they  asked  me  what  was  the  matter  with  the  War  Labor  Board, 
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we  had  all  these  unauthorized  strikes,  and  I  said,  "The  trouble  is  the- 
country  needs  a  first-class  strike."  The  newspaper  boys  always  han- 
dled me  well  down  there,  but  the  headline  said,  ''Mr.  Davis  is  in  favor 
of  strikes  in  w^artinie."'  But  it  was  nevei'theless  a  fact  that  that  is 
what  the  countrv  needed.  That  is  what  the  west  coast  shipping  busi- 
ness needed,  and  they  got  it.     They  are  much  better  off  for  it. 

It  is  the  pro])er  Avay  to  settle  a  labor  dispute,  and  the  Congress  ought 
not  to  misunderstand,  they  ought  to  know  that  every  time  you  deprive 
the  parties  of  a  chance  to  have  a  strike,  you  deprive  them  of  a  very, 
very  useful  instrument  of  persuasion.  As  I  have  said  so  often,  you 
can't  create  by  force,  gentlemen ;  you  can  only  create  by  persuasion. 

So,  I  make  this  statement.  As  I  say,  if  any  such  act  were  passed, 
the  President's  advisers  in  the  field  of  labor  relations  would  say  to 
him.  "Mr.  President,  you  had  better  let  us  get  busy  to  prepare  the 
background  here  because  if  you  have  to  use  this  power  more  than  once 
in  your  term,  it  is  no  good." 

Senator  Smith.  Mr.  Davis,  I  have  just  one  general  question  to  ask 
you.  I  wasn't  here  when  you  opened  up  this  morning.  Do  you  take 
the  position  that  you  favor  the  immediate  repeal  of  the  Taft-Hartley 
Act  and  the  restoration  of  the  Wagner  Act  wnth  just  these  amen.d- 
ments  suggested  by  the  Administration,  or  do  you  think  there  are  some 
good  features  in  the  Taft-Hartley  Act  that  should  be  preserved?  I 
have  always  respected  your  objectivity  and  your  knowledge  in  this 
field. 

Mr.  Davis.  Senator,  I  didn't  go  beyond  this  one  subject  of  emer- 
gency strikes. 

Senator  Smith.  If  you  would  rather  not,  I  will  not  press  the  ques- 
tion. 

Mr.  Davis.  I  don't  care,  whatever  you  please.  Have  you  any  par- 
ticular thing  in  mind? 

I  think  that  my  advice  on  the  field  I  have  given  is  at  least  based 
on  long  experience  witli  this  very  problem. 

Senator  Smith.  I  won't  try  to  pin  you  down.  It  seems  to  me  that 
there  are  good  features  of  the  Wagner  Act  and  there  are  good  features 
in  the  Taft-Hartley  Act,  and  getting  into  this  battle  of  what  we  shall 
do,  whether  we  repeal  one  and  put  in  the  other,  it  seems  we  are  off 
the  track.    We  need  constructive  legislation  to  meet  these  issues. 

Mr.  Davis.  What  difference  does  it  make  to  the  country  whether 
this  Republican  side  or  this  Democratic  side  gets  an  advantage  ? 

Senator  Smith.  I  don't  want  to  see  partisan  politics  determining 
this  issue.  I  think  it  is  big  enough  for  us  all  as  Americans  to  try  to 
deal  with. 

Mr.  Davis.  I  think,  of  course,  the  requirement  of  a  union  to  bai'gain 
ought  to  be  in  the  act.  Why  not?  It  is  a  little  like  requiring  a  fellow 
by  law  to  take  his  best  girl  out  Sunday  night,  but  they  should  be 
required  to  bargain  because  sometimes  they  have  refused.  If  you 
leave  that  in  the  law  and  take  out  the  injunction,  somebody  might 
add  them  up  and  say,  "Well,  the  Taft-Hartley  law  has  been  pre- 
served," and  the  other  fellow  says,  "The  Wagner  Act  has  been  pre- 
served." 

It  reminds  me  a  little  of  the  cook's  recipe,  you  know,  for  elephant- 
mouse  stew,  50-50,  one  elejDhant  and  one  mouse.  Why  argue  about 
whether  one  side  or  the  other  won  or  whether  it  is  the  old  Wagner 
Act  or  the  new  Taft-Hartley  Act  ? 


LABOR    RELATIONS  911 

Senator  Smith.  I  agree  100  percent.    You  can't  argue  with  me. 

The  CiiAiKMAx.  You  shouhl  change  that  to  an  ele])hant  and  a  don- 
key, and  then  yon  will  have  it  right. 

Mr.  Davis.  I  didn't  go  that  far.  Senator. 

The  Chatkimax.  Senator  Douglas? 

Senat(jr  Douglas.  I  have  nothing. 

The  Chairman,  Senator  Withers? 

Senator  Withers.  Yes,  sir. 

First,  I  want  to  compliment  Senator  Smith  for  his  position  which 
he  takes,  and  I  am  sure  he  is  very  sincere  about  it,  and  I  enjoyed  hear- 
ing it.  It  doesn't  make  any  difference  whose  brand  the  law  wears,  if 
it  is  a  just  act,  and  I  believe  he  feels  that  way  about  it. 

A  good  deal  has  been  said  about  the  implied  powers  of  the  President. 
In  this  country  we  operate  a  good  deal  by  implied  authority  and  im- 
plied power ;  is  that  right  ? 

Mr,  Davis.  That  is  right. 

Senator  Withers.  Isn't  our  whole  judicial  system  built  up  on  im- 
plied powers  largely  and  the  common  law  of  England? 

Mr.  Davis.  Well,  that  is  a  hard  question,  Senator,  Particularly^ 
addressed  to  a  lawyer.  You  see,  I  make  my  living  particularly  by 
statutory  law  which  is  entirely  based  on  statutes.  There  is  no  inherent 
right  in  nature,  no  implied  right,  to  have  a  patent. 

However,  I  don't  disagree  with  what  you  are  implying,  I  think,  be- 
cause I  believe  there  are  areas  of  life,  especially  in  a  democracy,  thai 
the  law  can't  and  should  not  reach.  That  is  what  I  mean  when  I  sn} 
you  gentlemen  ought  to  legislate  with  economy  of  coercion;  the  less 
law  you  have  the  better,  in  that  sense.  Not  that  I  am  opposed  to 
])lanning,  as  everyone  knows,  but  where  you  are  coercing  people,  you 
ought  to  do  it  as  little  as  possible. 

That  means  that  you  rely  on  habits  aivd  customs  and  implications. 
As  a  matter  of  fact,  we  used  to  say  in  the  NRA  days  that  we  could  get 
along  if  the  chiselers  were  not  more  than  10  percent.  We  never  met 
that  low^  a  level,  incidentally,  but  that  really  means  something.  If 
3^011  have  90  j^ercent  of  the  people  in  favor  of  a  certain  piece  of  legis- 
lation, the  courts  can  make  it  work.  If  not,  the  courts  cannot  make 
it  work. 

Senator  Withers.  I  will  get  you  to  answer  whether  or  not  there 
are  a  number  of  implied  powers  that  have  been  determined  by  the 
Supreme  Court  of  the  United  States,  that  certain  agencies  of  the" Gov- 
ernment have  authority  not  specifically  expressed  in  the  Constitution 
itself. 

Mr,  Davis.  Oh,  yes,  of  course.  One  of  the  three  great  divisions,  I 
suppose,  has  implied  powers,  but  I  think  the  diffeience  is  that  the  Con- 
stitution defines  the  powers  of  the  legislature  and  defines  the  powers 
of  the  judiciary,  and  does  not  define  the  powers  of  the  President;  it 
onlv  gives  him  duties, 

I  think  it  was  repeated  here  the  other  day,  somebody  told  me  a 
remark  I  have  made  more  than  once,  on  the  subject,  and  that  is  what 
has  always  actually  happened  in  our  history.  It  is  that  in  a  crisis 
the  President  has  acted  to  save  the  Union,  aiid  usuallv  bv  unconstitu- 
tional means— or  frequently.  However,  he  saves  the  Union.  Then 
'2  or  3  yeai-s  later  the  case  gets  into  court  because  somebody's  })ro)iertv 
has  been  injured,  so  he  gets  into  court  with  it,  goes  up  to  the  Supreme 


912  LABOR    RELATIONS 

Court,  the  Supreme  Court  says,  "Well,  that  was  unconstitutional," 
thereby  saving  the  Constitution.     We  are  all  set  to  go  again. 

Senator  Withers.  The  implication  you  would  have  is  that  in  case  of 
dire  emergency,  whether  there  is  any  law  or  not,  somebody  has  authori- 
ty to  act,  implied  authority  to  act,  to  save  the  Government. 

Mr.  Davis.  Yes. 

Senator  Withers.  I  am  going  to  agree  with  you  on  that  whole- 
heartedly. 

Mr.  DxUTS.  Just  as  you  w^ould  if  you  were  passing  the  neighbor's 
house  and  the  door  was  locked  and  you  saw  smoke  coming  out  of  the 
window  upstairs  and  you  Imew  there  was  a  child  up  there.  You 
wouldn't  look  for  your  neighbor  to  unlock  the  door,  you  would  break 
it  down.     Certainly. 

Senator  Withers.  Even  though  the  act  might  be  technically  a  viola- 
tion of  the  law. 

Mr.  Davis.  Certainly,  breaking  and  entering. 

Senator  Withers.  Thank  you  very  much. 

The  Chairman.  Senator  Pepper? 

Senator  Pepper.  Mr.  Davis,  I  happened  to  miss  the  earlier  part  of 
your  testimony,  but  what  I  heard  of  it  after  I  arrived,  I  inferred  that 
you  preferred  the  general  approach  and  the  general  provision  of  the 
Thomas  bill  with  respect  to  handling  so-called  emergencies  to  the 
machinery  provided  in  the  Taft-Hartley  Act,  the  injunction. 

Mr.  Davis.  Oh,  yes,  very  much  so. 

Senator  Pepper.  You  do  not  believe  and  you  do  not  share  the  senti- 
ment of  those  who  feel  that  if  we  adopted  the  Thomas  bill  approach 
instead  of  the  Taft-Hartley  bill  approach,  that  we  would  be  endanger- 
ing and  jeopardizing  the  security  and  the  strength  of  our  country  ? 

Mr.  Da\ts.  Certainly  not.  Senator,  and  you  give  me  an  opportunity 
to  say  this :  I  have  been  reading  the  papers.  It  is  a  rather  difficult 
subject,  but  to  read  the  big  metropolitan  dailies  you  would  think  that 
this  proposal  was  to  deprive  the  American  people  of  a  safeguard  when 
their  health  and  safety  was  imperiled.     That  is  the  way  it  reads. 

Every  once  in  a  while  the  paper  will  say :  "Of  course,  this  is  only 
for  the  cooling-off  period."  That  is  the  impression  that  even  I  would 
get,  and  I  know  something  about  it.  The  ordinary  citizen  thinks, 
"Why,  now,  the  Congress  is  proposing  to  take  away  this  safeguard." 

It  reminds  me  of  a  story  which  I  would  like  to  tell,  if  I  may.  It  is 
an  old  one,  but  the  situation  is  precisely  like  the  story  of  the  newsboy 
in  New  York  who  said  to  his  customer  one  morning,  "Mister,  you 
should  have  been  down  here  last  night;  we  had  a  wonderful  time. 
There  was  a  fire  in  the  15-story  building  over  here,  and  there  was  a 
fellow  on  the  ledge  of  the  loth-story  window  and  smoke  was  pouring 
out  and  flames  were  licking  over  him,  and  the  gang  was  down  in  the 
street  and  we  yelled  to  him,  'Jump,  we  have  a  blanket ;  we  will  catch 
you.'  And  I  had  to  laugh,  the  guy  jumped  and  we  didn't  have  no 
blanket." 

It  is  exactly  the  situation  of  this  pretense  that  either  Taft-Hartley 
law  or  the  other  law  safeguards  in  such  an  emergency. 

Senator  Pepper.  It  is  all  that  is  standing  between  the  country  and 
destruction  at  the  hands  of  some  strikers. 

Mr.  Davis.  Yes — no  blanket. 

Senator  Pepper.  One  other  thing.     I  deduced  that  it  seems  to  be 
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also  the  o;eneral  opinion  that  if  there  is  a  strike,  let  us  say  in  the  coal 
fields  or  in  some  other  area  which  will  inconvenience  the  public,  maybe, 
and  be  the  subject  of  great  public  conf  roversy,  that  it  is  always  assumed 
that  the  fault  of  the  strike  is  on  the  part  of  the  workers,  that  they  are 
just  a  bunch  of  stubborn,  if  not  malicious  and  sometimes  unpatriotic 
people  who  will  not  do  what  is  right  and  fair,  and,  therefore,  they 
are  the  wrong-doers  in  the  controversy. 

I  don't  ask  you  to  put  blame  on  anyone  where  it  should  not  exist, 
but  I  want  to  ask  you  out  of  your  long  experience  to  make  any  observa- 
tion your  experience  will  justify  as  to  how  the  cause  of  strikes  even 
of  that  character  should  generally  be  divided  or  assessed. 

Mr.  Davis.  I  have  not  tried  to  divide  them,  of  course.  There  is  a 
naturalness  on  the  part  of  the  public  to  think  that  the  worker  is  at 
fault  because  the  worker  is  the  one  who  quits.  Wlien  you  board  a 
bus  and  the  conductor  is  following  a  rule  of  the  company  which  he 
has  to  follow,  you  get  mad  at  him. 

As  to  the  real  cause,  I  think  the  expression  of  David  Harum,  who 
said  he  found  there  was  just  as  much  human  nature  in  one  man  as 
there  was  in  another,  if  not  more,  applies. 

Senator  Pepper.  This  occurred  to  me.  The  Taft-Hartley  bill  pro- 
vides a  great  power — that  is,  it  is  assumed  to  be  a  great  power — in 
the  President  in  case  of  a  so-called  national  emergency  work  stoppage 
to  direct  the  Attorney  General  to  go  into  a  district  court  and  apply 
for  an  injunction,  gives  the  district  court,  contrary  to  the  law  in  the 
past  authority  to  issue  the  injunction.  That  is  all  in  the  interest  of 
preserving  continuing  of  production  in  the  supposed  national  interest. 

Mr.  Davis.  Could  I  interrupt  you.  Senator  ( 

Senator  Pepper.  Yes. 

Mr.  Davis.  I  do  not  agree  with  the  idea  that  the  President  has  the 
power  to  go  into  the  court  and  get  an  injunction  issued,  unless  the 
Government  is  in  possession  of  the  property.  He  certainly  would 
have  no  such  power. 

Now,  if  the  Government  was  in  possession  of  the  property,  I  think 
the  courts  would  issue  such  an  injunction,  because  any  interference 
with  the  affairs  of  the  United  States,  in  fact,  is  covered  by  statute; 
but,  at  any  rate,  the  court,  if  the  Government  was  in  possession,  would 
find  a  way  to  act. 

However,  I  think  there  has  been  misunderstanding  in  this  discus- 
sion, or  lack  of  clarity.  The  idea  that  the  President  could  sit  in  the 
White  House  and  say  to  Mr.  Clark,  "You  go  into  court  and  get  an 
injunction  to  stop  this  strike,  because  I  say  it  is  a  national  emergency." 
I  don't  think  he  could  do  that. 

Senator  Pepper.  That  is  the  theory  of  the  Taft-Hartley  law;  is 
it  not? 

Mr.  Davis.  The  Taft-Hartley  law — no.  They  say  that  to  get  a 
cooling-ofF  period  you  can  issue  an  injunction.  We  will  cool  the  por- 
ridge by  putting  coal  on  the  fire,  and  it  is  about  as  sensible;  but  it  is 
limited  to  the  80-day  period. 

Senatoi-  Pepper.  That  is  the  point  I  tried  to  bring  out  in  the  ques- 
tion to  one  witness  the  other  day.  I  am  not  saying  the  law  justifies 
it,  but  I  got  the  impression  that  the  public  generally  assumes  that 
because  this  power  to  get  an  injunction  for  80  days  exists,  that  the 
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Goveniment  lias  power  to  preserve  permanently  the  output  of  the 
coal  mines  and  to  see  that  this  work  stoppage  does  not  persist. 

As  a  matter  of  fact,  it  is  only  an  80-day  cooling-off  period,  so-called, 
and  at  the  end  of  the  80  days  tlie  whole  matter  is  supposed  to  be  re- 
ported to  the  Congress,  and  there  is  nothing  in  the  Taft-Hartley  law 
to  govern  the  matter  after  the  80  days ;  is  that  right  ? 

Mr.  Davis.  Not  a  thing. 

Senator  Pepper.  Have  you  referred  already  to  the  provision  in  the 
Thomas  bill  allowing  the  Board  to  make  an  inquiry  into  the  facts  and 
make  affirmative  recommendations? 

Mr.  Davis.  Yes. 

Senator  Pepper.  You  have  already  commented  upon  that? 

Mr.  Davis.  I  think  we  ought  to  have  30  days  after  the  Board  makes 
its  report  in  which  the  Board  could  continue  to  act. 

Senator  Pepper.  I  heard  that  and  thought  it  was  an  interesting  sug- 
gestion. We  give  this  power  to  get  an  injunction  for  80  days  against 
a  work  stoppage  to  keep  the  country  from  being  inconvenienced  or 
perhaps  imperiled.  Now,  it  never  seems  to  any  of  our  friends  who  are 
the  advocates  of  that  method  of  preserving  continuity  of  production 
that  another  way  could  be  found  to  give  the  President  the  power  to 
direct  the  Attorney  General  to  seek  mandatory  injunctions  against 
management,  to  meet  the  demands  of  labor  for  80  days,  so  that  there 
wouldn't  be  any  work  stoppage  for  80  days.  They  never  seem  to  think 
that  would  be  another  way  of  preventing  work  stoppages.  It  always 
seems  that  the  way  to  do  it  is  to  get  an  injunction  against  the  worker 
to  force  him  to  continue  to  work  for  80  days  under  the  same  conditions 
and  for  the  same  wages  that  he  found  so  onerous  that  he  was  willing  to 
give  up  his  job  in  protest. 

Mr.  Davis.  I  am  glad  to  hear  you  say  that.  It  hits  the  nail  on  the 
head.  The  law  might  say  in  such  an  emergency  that  there  will  be  com- 
pulsory arbitration  of  the  dispute  and  let  the  people  take  their  chance 
before  a  fair  board  of  arbitration,  but  this  thing  says  the  man  shall 
go  back  to  work  for  a  private  employer,  and  I  just  can't  help  saying 
that  that  was  put  into  an  act  of  Congress  at  a  very  high  temperature 
and  would  never  be  put  into  an  act  of  Congress  when  the  temperature 
was  cool  because  it  is  the  worst  possible  scheme  for  getting  a  thing 
settled;  it  doesn't  settle  anything;  it  is  the  worst  possible  thing  for 
cooling  off  people.  You  take  the  porridge  off  the  stove  when  you 
want  to  cool  it ;  you  don't  put  fuel  on  the  fire. 

Besides  that,  as  I  said  before  you  came  in,  it  is  utterly  unnecessary 
because  all  experience  in  this  country  and  in  England  and  Sweden, 
that  I  know  about,  shows  without  exception  that  you  never  fail  to 
get  the  cooling-off  period. 

Now,  it  may  be  that  a  recalcitrant  individual — and  when  I  say  that, 
you  will  think  of  my  Welsh  friend,  Mr.  Lewis,  but  some  individuals, 
we  will  say,  will  say,  "No ;  we  will  not  wait  this  30  days ;  we  will  go 
ahead." 

Well,  then,  you  are  confronted  with  the  same  emergency  that  you 
are  confronted  with  at  the  end  of  the  30  days  anyway.  I  don't  believe 
in  legislating  for  that,  not  for  any  sentimental  reason,  but  for  this 
reason :  There  is  nothing  easier  in  the  world  than  for  such  a  person  to 
take  advantage  of  the  80-day  provision.    All  he  has  to  do  is  start  his 
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quarrel  80  days  before  he  wants  to  strike.    Mr.  Lewis  has  got  plenty  of 
brains  to  do  that,  I  can  tell  you  that. 

Senator  Pepper.  There  was  one  other  part  of  your  statement  in 
which  I  was  very  much  interested.  You  seemed  to  me  to  be  contrasting 
the  provisions  of  the  Smith-Connally  Act,  for  which,  incidentally,  I 
voted  during  war,  which  permitted  seizure,  with  those  of  the  Taft- 
Hartley  bill.  Under  the  Smith-Connally  Act — and  it  was  actually 
taken  advantage  of  in  the  coal-mine  case — when  the  Government  seized 
and  took  over  the  operation  or  possession  of  an  industry,  it  had  the 
right  to  fix  wages  and  working  conditions  and  enter  into  a  contract 
with  the  employees ;  did  it  not  ? 

Mr.  Davis.  The  War  Labor  Board  had  the  right.  The  seizer  didn't 
have  the  right.  If  it  was  the  Department  of  the  Interior  that  did  the 
seizing,  ]SIr.  Ickes  had  no  right  to  change  the  wages,  but  either  party 
could  request  the  War  Labor  Board  to  change  the  wages.  That  was 
the  Government ;  you  are  correct  in  putting  it  that  way. 

Senator  Pepper.  I  was  thinking  about  the  contract  entered  into 
between  Mr.  Krug  and  Mr.  Lewis  granting  certain  welfare  funds  for 
the  first  time  to  the  coal  miners,  and,  as  I  recall  it,  I  thought  they  had 
also  extended  to  a  certain  adjustment  in  the  contract. 

Mr.  Davis.  It  had  to  be  approved  by  the  War  Labor  Board. 

Senator  Pepper.  I  understand  that,  but,  as  a  matter  of  fact,  under 
that  law  there  was  power  during  the  time  of  seizure  and  operation  for 
the  Government  collectively  to  improve  the  working  conditions  of  the 
workers;  in  other  vrords,  to  grant  that  part  of  the  workers'  demands 
that  it  thought  proper  to  grant. 

Whereas  under  the  Taft-Hartley  law  there  is  no  authority  in  the 
Government  to  grant  any  of  the  demands  of  the  workers  during  the 
80-day  injunction  period;  is  there? 

Mr.  Davis.  No.  Of  course,  under  the  Taft-Hartley  law  the  parties 
are  supposed  to  negotiate  for  the  80  days. 

Senator  Pepper.  One  other  thing,  Mr.  Davis,  getting  at  why  some 
of  us  often  speak  in  terms  of  repeal  of  the  Taft-Hartley  law,  instead 
of  just  a  minor  amendment  of  it. 

What  were  the  essential  provisions  of  the  Wagner  Act? 

Will  you  summarize  what  the  Wagner  Act  was  and  what  it  did  ? 

Mr.  Davis.  I  think  that  is  fairly  easy.  We  had  had  a  history  in  this 
country,  unlike  most  of  the  other  civilized  countries  in  the  world,  in 
which  industry  had  undertaken  to  destroy  the  right  of  men  to  organize, 
and  you  know  all  about  the  concepts  of  conspiracy,  et  cetera. 
Although  the  courts  had  said  such  an  organization  was  not  a  con- 
spiracy, yet,  after  the  first  war,  the  big  industry  in  this  country  set 
itself  to  destroy  the  unions.     They  did  a  pretty  good  job. 

Senator  Pepper.  In  fact,  Mr.  Davis,  if  I  may  say  so,  didn't  the  pres- 
ent distinguished  chairman  of  this  committee  and  Senator  La  Follette, 
and  I  don't  recall  who  else 

The  Chairman.  I  was  there. 

Senator  Pepper.  The  chairman  and  Senator  La  Follette  were  the 
two  principals,  if  not  the  onl}^  members,  and  didn't  they  go  into  this 
subject  and  produce  a  shocking  report  of  those  abuses  you  are  refer- 
ring to  ? 

Mr.  Davis.  I  know  a  fellow  that  was  down  there  with  General 
Motors  during  the  war.     He  was  an  awfully  nice  fellow  and  has  the 
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highest  respect  of  the  mer..  When  he  first  came  with  the  company 
his  job  was  the  poison-gas  ward  for  tlie  company,  but  that  we  went 
through. 

Now  all  abuses,  when  they  get  bad  enough,  the  Government  has 
to  do  something  about  them,  so  the  Government  came  in  in  '35  and 
said  in  the  Wagner  Act :  "You  are  not  to  interfere  with  this  right  of 
men  to  organize  for  self-protection." 

That  was  really  the  whole  of  the  Wagner  Act,  set  up  the  mechanism 
for  holding  elections.  I  said  long  afterward  to  my  industry  friends, 
"If  you  do  not  like  the  Wagner  Act,  why  do  you  not  repeal  it  ?"  Well 
they  said,  "We  would  like  to  repeal  it."  I  said,  "It  is  easy  enough. 
All  you  have  got  to  do  is  refrain  from  interfering  with  the  self-  organ- 
ization of  the  workers." 

Well,  that  was  all  there  really  was  to  the  Wagner  Act. 

Senator  Pepper.  Mr.  Davis,  I  want  to  get  that  very  clear.  I  thought 
I  had  a  copy  right  here  that  I  could  put  my  hands  on,  but  what  it 
essentially  did  was  this:  It  declared  the  right  of  collective  bargaining 
to  exist.     Is  that  correct? 

Mr.  Davis.  It  did  not  create  it.     It  just  declared  it. 

Senator  Pepper.  It  declared  it  to  exist  and  determined  to  encourage 
it.  It  also  gave  to  the  workers  the  right  to  organize  and  attemj^ted  to 
protect  their  right  to  organize  against  management  interference. 

Mr.  Davis.  Yes. 

Senator  Pepper.  It  also  gave  to  workers  the  right  to  choose  their 
own  bargaining  agents  in  dealing  with  management  in  the  collective- 
bargaining  process. 

Mr.  Davis.  That  is  true. 

Senator  Pepper.  And  it  forbade  management  to  interfere  with  those 
rights  which  it  had  conferred  upon  the  workingmen. 

Now  as  you  said,  it  was  a  relatively  simple  act.  It  did  not  go  into 
anything  about  protecting  stockholders  in  corporate  structures,  any- 
thing about  the  governing  of  corpoi-ations  in  their  general  business 
activities  and  the  like,  did  it? 

Mr.  Davis.  No. 

Senator  Pepper.  And  it  did  not  go  in  to  regulate  labor  unions. 

Mr.  Davis.  Protect  the  individual  worker  from  his  own  union. 

Senator  Pepper.  It  did  not  go  into  any  of  that.  It  was  dealing  with 
relationships  between  groups  of  workers  and  groups  of  stockholders, 
and  while  the  stockholders  were  represented  by  management  it  said 
the  workers  had  a  right  to  be  represented  by  their  chosen  agents.  That 
was  the  gist  of  it,  was  it  not? 

Mr.  Davis.  That  is  true. 

Senator  Pepper.  Now  is  it  fair  to  say  that  the  Taft-Hartley  Act 
changed  that  theory  and  has  gone  into  the  subject  of  the  regulation  of 
labor  unions  ? 

Mr.  Davis.  There  is  a  verj-  good  article,  Senator.  If  you  have  not 
read  it,  I  think  you  should.  It  appeared  in  yesterday's  New  York 
Times  magazine  section  by  William  M.  Leiserson,  of  whom  I  said 
before,  you  can  say  he  certainly  knows  more  about  this  subject  than 
any  man  living,  and  he  points  out  very  calmly — nobody  ever  accused 
Bill  of  being  a  partisan  on  any  subject — how  the  many  provisions 
of  the  Taft-Hartley  Act  were  based  on  an  absolutely  different  theory. 
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For  instance,  he  takes  this  very  thing  that  you  mention  where  they 
forbid  the  union  from  coercing  the  workers  and  says : 

"Well,  why  do  they  not  forbid  the  manager  from  coercing  the  work- 
ers," and  so  on,  and  I  think  it  is  more  fundamental  than  that,  if  I 
may  say  so. 

I  said  to  industry  "All  you  have  got  to  do  is  not  interfere  with  this 
self-organization  and  the  Wagner  Act  is  automatically  repealed,"  but 
as  soon  as  you  make  it  into  a  police  force,  it  will  go  on  forever  because 
police,  like  the  poor,  are  always  with  us,  you  see.  Besides  that  I 
said  it  is  a  very  poor  policeman. 

I  said  then  all  the  Wagner  Act,  the  National  Labor  Relations  Board 
can  do  is  hold  up  a  finger  and  shake  it  at  you  and  say,  "You  are 
ordered  to  desist  and  if  you  do  not  desist  we  will  take  you  into  court 
sometime." 

That  is  no  good  for  a  policeman.  He  has  got  to  have  a  club,  and 
then,  realizing  that,  I  think  along  comes  the  Taft-Hartley  Act  in 
section  10  (j)  or  whatever  it  is  and  gives  them  the  right  to  enjoin, 
these  things,  which  are  police  methods. 

Senator  Pepper.  It  gives  them  the  right  to  sue. 

Senator  Donnell.  Will  the  Senator  yield  for  one  brief  question  on 
the  statement  just  made? 

Senator  Pepper.  I  yield. 

Senator  Donnell.  I  do  not  think  he  will  have  any  objection  to  the 
interrution. 

]SIr.  Davis,  you  referred  to  Mr.  Leiserson  saying  why  does  not  the 
bill,  the  Taft-Hartley  bill,  jji^event  the  employer  from  coercing.  It 
is  a  fact,  is  it  not,  Mr.  Davis,  that  in  section  8  (a)  of  the  Taft-Hartley 
Act  the  provision  in  the  Wagner  Act  making  it  an  unfair  labor  prac- 
tice for  an  employer  to  interfere,  restrain,  or  coerce  employees  in  the 
exercise  of  the  rights  guaranteed  under  section  7,  is  preserved? 

In  other  words,  there  is  in  the  Taft-Hartley  Act 

Mr.  Davis.  I  imagine  that  Bill's  point — and  I  think  I  have  caught 
the  substance  of  it,  but  maybe  not,  but  at  any  rate  I  think  his  point 
was  that  the  coercion  by  the  unions  of  their  own  members  goes  in  this 
act  beyond  any  control  of  the  employer. 

For  instance  he  cites  some  instance — I  do  not  know  just  what  it  is, 
but  the  employer  under  the  Wagner  Act  was  very  simply  prohibitecl 
from  interfering  with  the  right  of  these  men  to  organize.  It  did  not 
say  anything  about  their  right  to  go  to  church  or  their  right  to  have 
a  wife  and  family  or  anything  like  that,  but  just  the  right  to  organize. 

Now  along  comes  this  act  and  in  more  places  than  one — and  I  am 
not  an  expert  on  the  Taft-Hartley  law.  I  have  never  liked  the  thing 
and  I  have  another  way  of  making  an  honest  living,  or  fairly  honest, 
and  I  never  took  it  up. 

(Laughter.) 

Mr.  Davis.  All  you  have  to  do  is  read  the  act  to  see  that  it  proceeds, 
as  Senator  Pepper,  I  think,  implied  in  his  question,  on  quite  a  different 
principle  of  government,  and  I  think  you  had  better  back  off'  now. 

Things  are  cool.  Let  us  forget  what  the  people  said  on  November  2. 
Just  jjretend  we  are  all  back  here  in  the  days  when  the  act  was 
passed  but  we  are  cooled  off.  We  want  to  be  fair  now.  We  do  not 
want  to  wind  up  any  old  grudges. 

Senator  Pepper.  Will  the  Senator  let  me  finish  this  inquiry? 
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Senator  Donnell.  Does  the  Senator  object  if  I  make  one  very  brief 
statement  on  that?  I  am  sure  that  Mr.  Davis  does  not  in  any  sense 
mean  to  leave  the  impression  that  the  Taft-Hartley  Act  applies  its 
provision  that  it  "shall  be  an  unfair  labor  practice  to  restrain  em- 
ployees," that  it  applies  that  only  to  labor  organizations.  There  is 
exactly  the  same  provision  in  substance  in  the  Taft-Hartley  Act  that 
applies  to  the  labor  organizations  and  the  employer. 

In  other  words,  the  Taft-Hartley  Act  leaves  in  the  Wagner  Act  a 
provision  making  it  an  unfair  labor  practice  for  the  employer  to  inter- 
fere, restrain  employees,  and  it  puts  in  exactly  the  same  provision  in 
substance  making  it  an  unfair  labor  practice  for  a  labor  organization 
to  do  the  same  thing. 

Mr.  Davis.  Senator,  there  is  a  very  interesting  discussion  on  this 
subject,  and  the  wisest  I  know  of,  in  a  document  which  is  mentioned 
in  the  typewritten  notes  that  I  left  with  the  secretary  which  was 
prepared  for  the  Massachusetts  Legislature,  General  Court  of  the 
Commonwealth  of  Massachusetts. 

Senator  Donnell.  Yes,  sir. 

Mr.  Davis.  iVnd  they  take  up  many  of  these  questions  and  among 
them  this  very  one,  and  they  draw  that  line  very  clearly,  and  I  agree 
with  you  that,  if  you  please,  I  do  not  know  just  exactly  what  the 
differences  are  that  Mr.  Leiserson  had  in  mind.  I  wish  you  would 
read  that  article,  and  I  wish  you  would  also  read  that  document  that 
was  sent  to  the  Massachusetts  Legislature. 

Senator  Donnell.  I  shall  do  so.  I  have  Mr.  Leiserson's  article 
which  appeared  in  yesterday's  Times. 

Mr.  Davis.  You  wil  find  a  reference  to  that  in  my  notes. 

Senator  Pepper.  Mr.  Chairman,  in  view  of  the  reference  that  has 
been  made  to  the  article,  I  suggest  that  the  Leiserson  article  be  incor- 
porated in  the  record  at  the  conclusion  of  Mr.  Davis'  testimony. 

Senator  Donnell.  I  second  that  motion,  Mr.  Chairman. 

The  Chairman.  I  will  be  glad  to  have  it. 

Mr.  Davis.  I  have  this  document  of  the  Commonwealth  of  Massa- 
chusetts, if  you  would  like  to  have  it.    It  is  House  Document  No.  1875. 

Senator  Pepper.  I  would  like  very  much  to  have  it  incorporated 
along  with  this  article  because  it  presents  the  viewpoint  that  some 
of  us  strongly  believe  in,  and  we  would  like  to  have  any  evidence — I 
mean  any  other  expressions — in  the  record. 

Senator  Morse.  I  join  in  that  request. 

The  Chairman-  I  would  like  to  have  it  inserted.     Very  good. 

Senator  Pepper.  Now  I  think  this  is  an  extremely  important  under- 
standing of  what  the  issues  are  here.  We  do  not  question  the  sincerity 
and  the  honesty  and  patriotism  and  good  faith  of  anybody  on  this 
side  of  the  controversy,  and,  of  course,  we  should  not;  but  what  we 
are  talking  about  right  now  is  the  basic  differences  which  divide  some 
of  us  in  our  approach  to  this  problem  as  to  what  we  should  do  right 
now,  and  what  I  was  asking  is  this : 

We  had  a  Wagner  Act,  and  we  did  what  you  described  here  a  mo- 
ment ago,  a  simple  act  relative  to  bargaining  between  employers  and 
employees,  giving  the  employees  the  right  to  organize,  protecting  them 
in  that  right  to  organize,  giving  them  the  inevitable  right  to  select 
their  own  representatives  in  the  bargaining  process,  forbidding  the 
employer  to  interfere  with  their  rights  that  were  accorded  under 
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this  act,  and  setting  up  the  National  Labor  Relations  Board  to  be  the 
court,  as  it  were,  to  resolve  these  disputes,  but  so  far  as  I  can  find  in 
the  act,  without  anywhere  defining  in  detail  the  authority  and  the 
duty  of  the  Board — I  will  wait  until  the  Senators  have  concluded 
their  conversation — without  this  National  Labor  Relations  Board  jur- 
isdiction or  any  details  of  its  authority  being  set  out  at  all,  so  that 
that  Board  was  given  authority  by  the  judicial  or  the  quasi- judicial 
process  to  work  these  things  out  as  it  went  along  by  experience. 

Now,  then,  against  that  background,  we  certainly  have  the  Taft- 
Hartley  law.  Incidentally,  that  law  has  been  in  effect  12  years:  has 
it  not,  from  1935  to  1947? 

Senator  Donnell.  You  mean  the  Wagner  Act. 

Mr.  Davis.  The  Wagner  Act,  1935,  really  1937. 

Senator  Pepper.  Well,  1937.  I  mean  the  Wagner  Act  had  been  in 
existence  10  to  12  years  by  the  time  the  Taft-Hartley  law  was  enacted. 

Now,  then,  we  then  have  a  law  which  by  Federal  statute  subjects 
labor  unions  when  work  stoppages  exist,  or  employees  when  work 
stoppages  exist,  to  injunction,  which  gives  the  Federal  courts  juris- 
diction over  damage  suits  against  them,  and  for  the  first  time  even 
eliminates  the  requirement  of  diversity  of  citizenship  and  more  than 
$3,000  being  in  controversy,  and  gives  jurisdiction  over  that  kind  of 
case  to  the  Federal  court,  and  then  it  abolishes  by  Federal  law  the 
closed  shop,  involving  a  million  or  two  or  three  million  workers,  which 
had  been  in  effect  40  or  50  years. 

Then,  instead  of  encouraging  collective  bargaining  and  giving  the 
workers  the  right  to  bargain  through  their  chosen  agents,  it  required 
an  election  after  the  workers  had  chosen  their  own  representative 
in  a  representation  election.  Then  if  they  wanted  a  union  shop,  they 
had  to  have  another  election ;  and  not  only  had  to  have  another  elec- 
tion, but  a  majority  of  all  the  eligible  voters — not  just  the  majority 
voting,  but  a  majority  of  all  the  eligible  voters  had  to  vote  for  the 
union  shop  before  they  could  even  have  a  union  shop  as  a  part  of 
their  organization  process,  and  so  on,  one  after  another. 

Then  it  required  the  detailed  accounting — I  mean  the  filing  with  the 
Secretary  of  Labor  by  these  unions  of  detailed  reports  about  their 
internal  affairs. 

It  gave  the  Board  the  authority  to  determine  the  amount  of  money 
that  the  unions  might  require  their  members  to  pay,  and  then  it  seem- 
ingly felt  it  necessary  to  protect  the  workers  against  their  unions  on 
the  theory  that  a  union  was  a  corporation,  whereas  the  union  is  simply 
an  unincorporated  association  of  fellow  workers;  and  in  numerous 
other  matters,  as  I  said,  legislated  in  such  a  way  some  of  us  feel  to 
justify  the  description  that  it  is  a  bill  to  regulate  unions — in  fact, 
authority  to  regulate  unions — so  that  eliminates  the  power  of  the 
States  to  redress  wrongs  or  to  entertain  suits,  if  any  should  be  brought ; 
and  so  is  it  unreasonable,  in  your  opinion,  for  some  of  us  to  feel  that 
what  we  should  do  is,  I  believe  you  said  a  minute  ago,  back  up,  go  get 
back  on  the  track  of  Federal  legislation  that  prevailed  in  this  country 
for  10  years,  and,  if  any  minor  amendments  need  to  be  added  to  that 
law  that  was  the  basic  labor  law  of  this  country,  consider  them  and 
propose  them,  as  the  Thomas  bill  does  ? 

I  am  inclined  very  much  to  agree  with  your  suggestion  that  we 
ought  to  put  into  the  statute — although  I  realize  you  cannot  make 
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people  bargain  by  law,  but  as  a  declaration  of  policy  there  would  not 
be  any  harm  in  saying,  since  this  is  to  promote  collective  bargaining, 
as  the  Wagner  Act  said,  it  shall  be  the  duty  of  both  parties  to  bargain 
in  good  faith.     That  is  in  line  with  the  Wagner  Act. 

Senator  Donnell.  The  Senator  would  have  no  objection  to  that 
same  language  substantially  that  appears  in  the  Taft-Hartley  Act? 

Senator  Pepper.  The  way  it  was  put  in  the  Taft-Hartley  law,  they 
were  subjected  to  penalties  and  punishments  and  that  sort  of  thing, 
but  any  fair  language 

Senator  Taft.  There  is  no  punishment.  Senator,  in  that  at  all. 

Senator  Pepper.  Unfair  labor  practice. 

Senator  Taft.  Unfair  labor  practice,  like  an  employer.  How  can 
you  do  it  any  differently  than  you  do  it  in  the  Taft-Hartley  law  ? 

Senator  Pepper.  Senator,  when  you  get  into  the  demand  for  bar- 
gaining, two  men  sit  down  to  bargain  arid  you  know  perfectly  well 
that  if  they  do  not  want  to  agree  you  cannot  make  them  agree  by  law, 
but  I  think  it  should  be  made  the  duty  of  both  as  a  declaration  of  prin- 
ciple in  the  law  to  bargain — that  is,  in  good  faith  to  bargain  together. 

Senator  Donnell.  Will  the  Senator  yield  for  an  inquiry,  please? 

Senator  Pepper.  Not  for  a  moment,  if  you  will  allow  me. 

I  say  that  is  consistent  with  the  Wagner  Act  if  a  general  declara- 
tion of  such  duties  should  be  put  in,  but  I  ask  the  question,  Mr.  Davis, 
do  you  think  it  is  unreasonable  for  some  of  us  to  get  back  on  the  track, 
to  get  back  again  into  the  spirit  and  into  the  general  area  of  the 
Wagner  Act,  with  such  general  amendments  to  that  as  might  be  appro- 
priate to  the  theory  instead  of  preferring  to  have  the  Federal  Govern- 
ment go  out  into  a  detailed  regulation  and  control  of  labor  unions  in 
respect  to  their  internal  affairs  and  their  relationship  of  one  member 
of  the  union  to  another. 

Mr.  Davis.  Why,  Senator,  here  is  what  I  think  about  it :  The  Wag- 
ner Act  was  a  law  passed  for  a  very  specific  purpose.  If  it  injected 
itself  at  all  beyond  that  purpose,  that  must  have  been  by  interpretation 
in  a  very  strenuous  field,  but  the  purpose  was  clear  enough. 

There  are  lots  of  things  that  human  being  do,  you  know,  that  are 
regulated  by  law  and  not  by  the  Wagner  Act.  My  feeling  as  a  lawyer 
and  a  student  on  the  subject  of  legislation  was  it  is  a  mistake  to  extend 
that  into  other  fields. 

For  instance,  this  filing  of  reports,  statements  of  accounts,  I  am 
all  in  favor  of  the  union  doing.  I  think  they  are,  too,  but  that  should 
not  be  in  this  kind  of  law.  It  should  be  in  the  same  law  that  corpo- 
rations are  required  to  do  it,  and  so  forth. 

Now  take  this  matter  of  protecting  the  individual  worker  from  the 
imion.  Now  I  think  that  there  have  been  bad  unions.  I  have  dealt 
with  them,  and  I  think  the  American  citizen  is  pretty  well  able  to 
take  care  of  himself,  and  living  in  a  democratic  society  of  free  enter- 
prise is  no  child's  play.  You  get  your  head  busted  every  once  in  a 
while,  but  there  are  certain  rights  that  #  think  grow  out  of  the  exist- 
ence of  unions  w^th  respect  to  their  membership,  and  so  the  courts 
think;  and,  as  is  pointed  out  in  this  Massachusetts  thing,  the  courts 
were  very  nicely  building  up  the  rules  of  law  to  take  care  of  that. 
Then  you  come  in  with  a  statute  that  is  unnecessary. 

Senator  Pepper.  A  Federal  statute. 

Mr.  Davis.  A  Federal  statute.     Then,  to  say  that  because  it  is  a 
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labor  dispute — that  is,  it  is  a  violation  of  a  labor  contract — ^you  can 
bring  it  into  a  Federal  court  whether  there  is  diversity  of  citizenship 
or  not,  I  just  think  is  horrible. 

I  will  leave  it  to  the  constitutional  lawyers  to  say  whether  it  is  con- 
stitutional or  not,  but  for  believers  in  local  government,  nothing  could 
be  more  horrible  than  that.     It  is  utterly  unnecessary. 

There  is  no  other,  so  far  as  I  know,  instance  in  our  history  which 
has  now  been  going  on  for,  what,  178  years  or  whatever  it  is,  of  such 
a  law ;  and  it  must  have  been,  I  think,  you  know,  due  to  the  heat,  not 
to  reason. 

Now  you  take  the  closed  shop.  Well,  you  all  know  what  I  think 
about  that.  I  think  you  ought  to  take  care  of  it  yourself.  That  is  a 
matter  of  neglect,  but  it  does  need  protection. 

They  point  out  in  this  Massachusetts  document  that  up  there  the 
union  that  has  the  closed  shop  is  required  to  admit  people  regardless 
of  race,  religion,  belief,  and  something,  but  leaves  out  sex.  I  have  not 
told  my  wife  that  yet.  I  did  not  find  it  out  until  the  other  day ;  but, 
as  they  point  out,  of  course,  they  should  add  "sex."  You  ought  not 
to  exclude  a  person  from  a  closed-shop  union  on  account  of  sex,  and 
so  on. 

There  are  different  laws.  If  you  want  to  pass  a  law  and  say  any- 
body that  has  a  closed  shop  cannot  have  a  closed  union  except  under 
rigidly  confined  conditions  that  assure  fair  treatment  of  the  members 
of  the  union,  it  is  all  right  with  me.  I  would  say,  as  I  look  back,  that 
all  these  things  take  time.  I  think  the  courts  will  write  that  law  any- 
way, whether  the  legislature  or  the  Congress  does  it  or  not. 

There  are  a  number  of  things  of  that  kind.  Now  this  business  of 
foremen  not  being  able  to  bargain — of  all  the  people  in  the  world, 
Senator,  who  ought  to  be  able  to  have  a  union  and  make  a  bargain,  it 
is  foremen.  Why  ?  Because  they  have  special  obligations  to  the 
management. 

We  did  this  in  the  War  Labor  Board.  The  thing  to  do  is  to  make 
them  have  a  union  of  their  own  and  make  that  union  sign  a  contract 
which  recognizes  those  special  obligations  and  binds  these  men  by 
contract.  ^Vliy  not?  To  saj^  that  these  people  cannot  organize,  let 
us  think,  what  possible  motivation  for  that  is  there? 

Senator  Taft.  Because  foremen's  unions  were  always  under  the 
domination  of  the  CIO,  That  is  why.  It  is  a  perfect  reason,  and  the 
evidence  was 

Mr.  Davis.  All  right,  Senator,  it  is  because  you  do  not  trust  the 
American  people  to  run  their  own  business. 

Senator  Taft.  No;  the  foremen's  union 

Senator  Pepfer.  Just  a  minute,  Senator.  Let  us  have  a  little  de- 
corum.   I  know  you  do  not  intend  to  interrupt. 

Senator  Taft.  I  am  sorry.    Go  ahead. 

Senator  Pepper.  Go  ahead,  Mr.  Davis. 

Mr.  Davis.  I  was  really  through,  but  Senator  Taft  gives  me  the 
chance  to  say  this,  and  I  say  it  with  the  best  of  feelings.  Senator.  The 
reason  you  mention  is  one  that  has  to  be  considered.  Measures  have 
to  be  taken  against  it. 

Senator  Taft.  What  I  mean  is  this:  The  evidence  was — and  that 
is  all  I  want  to  say — that  no  foremen's  union  could  exist  except  with 
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the  support  of  the  rank-and-file  union;  and,  therefore,  they  were 
necessary  under  their  domination.  That  is  what  the  testimony  was, 
and  we  believed  it.    That  is  the  only  reason. 

Mr.  Davis.  All  right,  Senator,  and  I  agree  there  are  cases  of  that 
kind.  Let  us  assume  that  is  true.  My  suggestion  is  the  remedy  was 
a  very  poor  one,  because  the  foremen  are  no  less  under  the  domination 
of  the  CIO  unorganized  than  they  are  organized. 

In  fact,  they  are  more  so.  They  are  resentful.  I  will  not  say  any 
more  about  it,  but  I  ask  you  to  read  what  this  committee  in  Massa- 
chusetts says  about  it. 

Senator  Pepper.  Mr.  Davis,  I  wanted  to  ask  you  one  last  question. 
Now,  you  are  here  before  this  committee  as  much  entitled  to  be  called 
an  expert  in  this  field  as  anybody  I  know  of.  I  think  it  would  gener- 
ally be  agreed  that  you  are  qualified  as  an  expert  in  this  field  because 
of  your  long  experience. 

Mr.  Davis.  I  say  I  never  had  to  meet  a  pay  roll.  Senator. 

Senator  Pepper.  I  realize  that,  but  you  have  been  an  expert  in  this 
field  for  a  long  time. 

Now  I  would  like  to  ask  you,  if  you  care  to  express  before  this  com- 
mittee an  opinion  :  Do  you  think  it  is  better,  as  this  Congress  still  con- 
templates, to  go  back  to  the  basic  Wagner  law  as  the  basic  labor  law  of 
this  country,  labor-management  relations  law  of  this  country,  with- 
certain  amendments  either  in  the  same  period  as  the  few  amendments 
in  the  Thomas  bill ;  or  do  you  think  that  is  a  better  policy  for  this 
committee  than  to  preserve  the  Taft-Hartley  bill  or  even  the  essential 
character  and  characteristics  of  the  Taft-Hartley  bill,  taking  into 
consideration  the  approach  that  it  makes  to  the  problem  ? 

Mr.  Davis.  Well,  Senator,  I  would  not  preserve  the  Taft-Hartley 
bill.  In  the  first  place,  I  do  not  want  to  double-cross  my  own  profes- 
sion, but  there  are  too  many  lawyers  in  it.  I  would  go  back  to  the 
Wagner  Act,  but  I  would  go  back  to  it  exactly  the  way  Bob  Wagner 
would  go  back  to  it. 

He  always  said,  "If  this  act  needs  amendment,  let's  amend  it,"  and  I 
know  the  test  that  Bob  Wagner  would  apply.  He  would  say,  "I  will 
accept  any  amendment  that  advances  collective  bargaining,"  and  I 
think  that  is  the  test. 

Senator  Morse.  Mr.  Chairman. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  There  are  quite  a  few  questions  I  have,  I  am  afraid. 
I  want  to  lay  a  better  foundation  for  the  qualifications  of  this  witness 
than  his  own  modesty  has  permitted  him  to  lay  for  himself. 

I  mean  this  in  all  sincerity  when  I  say  that  Mr.  Davis,  as  chairman 
of  the  aid  National  Defense  Mediation  Board,  as  chairman  of  the  War 
Labor  Board,  and  as  Economic  Stabilizer  during  the  war,  plus  his 
many  arbitrations  and  mediations  in  private  disputes  between  employ- 
ers and  "workers  in  this  country,  unquestionably  he  sits  before  us,  in  my 
ojnnion,  as  one  of  the  five  best-qualified  men  in  America,  if  not  the 
best-qualified  man  in  America,  to  discuss  the  problems  that  are  before 
us.  I  think  his  testimony  is  deserving  of  the  most  careful  consider- 
ation by  this  committee. 

I  want  to  say  further  that,  although  my  devotion  to  the  underlying 
philosophy  of  voluntarism  in  the  handling  of  employer-employee  rela- 
tions rather  than  governmental  compulsion  is  well  established  in  my 
thinking  and  was  so  well  established  before  I  came  to  the  War  Labor 
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Board,  nevertheless,  as  I  sat  with  this  witness  for  2  years  as 
a  colleague  of  his  on  the  Board,  I  became  increasingly  convinced  that 
my  devotion  to  the  principle  of  voluntarism  in  this  field  was  well 
founded.  I  want  to  say  that  because  I  do  not  think  that  it  is  possible 
to  emphasize  too  greatly  the  value  of  this  witness'  testimony  as  we  come 
to  consider  changes  in  the  Taft-Hartley  law. 

I  quite  agree  with  him  that  a  partisan  approach  is  not  going  to 
help  the  solution,  the  just  solution.  I  repeat,  I  do  not  care  what  the 
label  is  under  the  law.     Let  the  final  results  speak  for  themselves. 

Now,  Mr.  Davis,  I  want  to  point  up  in  a  little  more  detail  than  you 
have  in  your  prepared  statement  this  question  of  the  injunction  in 
respect  to  emergency  disputes  because  I  completely  share  your  view,  if 
I  understand  your  view  correctly,  that  not  only  is  the  injunctive  process 
not  a  solution,  but  a  real  hindrance  to  settling  these  emergency  dispute 
cases. 

Now  check  me  and  see  if  I  am  correct.  From  your  testimony,  am  I 
correct  in  understanding  that  it  has  been  your  observation  that,  insofar 
as  the  injunctive  process  has  been  used  under  the  Taft-Hartley  law  in 
order  to  obtain  a  cooling-off  period  as  provided  fo'r  in  that  law,  it  has 
not  been  a  constructive  factor  in  settling  the  disputes? 

Mr.  DxWis.  Well,  Senator,  as  you  know,  I  have  had  no  direct  personal 
experience,  but  in  reviewing  the  case,  as  I  have  done  with  interest, 
certainly  the  evidence  is  that  the  injunction  has  hindered  rather  than 
advanced  the  peaceful  settlement. 

The  report  of  the  Conciliation  Service— and  I  do  not  think  anybody 
would  say  that  Cy  Ching  is  offside  in  this  thing.  He  is  an  impartial, 
deliberate  person,  and  he  said : 

One  of  the  conclusions  which  the  Service  is  undoubtedly  justified  in  drawing 
from  its  experience  in  the  last  year  is  that  provision  for  an  80-day  period  of 
continued  operations  under  injunctive  order  of  the  court  tends  to  delay  rather 
than  facilitate  settlement  of  a  dispute. 

He  ought  to  know. 

Senator  Morse.  Let  us  take  the  coal  case.  As  I  recall  your  testi- 
mony, you  pointed  out  that  even  in  the  coal  case,  after  the  injunction 
had  been  issued  the  strike  continued  for  some  12  days.  Is  that  a 
correct  statement  ? 

Mr.  Davis.  That  is  right.  The  strike  had  already  started;  the 
injunction  issued  did  not  stop  the  strike;  and  they  did  not  stop  the 
strike  until  they  got  what  they  wanted. 

Senator  Taft.  Well,  there  was  a  settlement;  I  mean  there  was  a 
concession  on  the  other  side. 

Mr.  Davis.  Well,  they  appointed  a  new  neutral  Chairman  of  the 
Board. 

Senator  Taft.  The  operators  participated  in  that. 

Mr.  Davis.  Yes. 

Senator  Taft.  Well,  so  it  is  fair  to  say  that  during  the  period — that 
is  the  only  exception  I  would  take  to  the  previous  statement,  it  would 
seem  to  be  during  the  period — of  that  injunction,  that  strike  was  settled 
in  fact. 

Mr.  Davis.  Well,  all  right.  I  tried  to  cover  that,  Senator.  I  think 
that  is  true.  Of  course,  there  was  not  any  cooling-off  period  because 
they  were  on  strike. 

Senator  Donnell.  Would  the  Senator  yield? 

Senator  Taft.  The  injunction  was  in  force,  however. 
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Mr.  Davis.  That  is  right.  They  were  liable  for  contempt  or  were 
punished  for  contempt. 

Senator  Donnell.  Will  the  Senator  yield  ? 

Senator  Morse.  I  yield. 

Senator  Donnell.  Mr.  Davis,  you  have  in  your  hand,  I  believe,  the 
First  Annual  Report  of  the  Federal  Mediation  and  Conciliation  Serv- 
ice, fiscal  year  ending  June  30,  1948.  Would  you  be  kind  enough  to 
turn  to  page  56  and  follow  me,  please,  as  I  read  into  the  record  just 
two  or  three  sentences  there  right  in  the  middle  of  the  page. 

Use  of  the  injunction. — It  is  the  experience  of  the  Service  that,  iu  some  of 
the  national-emergeucy  disputes  occurring  in  the  last  year,  the  issuance  of  an  in- 
junctive order  did  much  to  forestall  the  national  crisis  and  to  assist  in  achiev- 
ing a  peaceful  settlement.  Similar  claims  for  the  utility  of  injunctions,  such 
as  provided  in  current  law  as  a  means  of  protecting  national  welfare,  cannot 
be  made  in  respect  to  other  national-emergency  disputes.  Indeed,  the  final 
report  of  the  board  of  inquiry  in  the  maritime  dispute  involving  the  Pacific 
coast  longshoremen's  union  observed  that  the  employers  and  the  unions  in  that 
dispute  regarded  the  injunction  period  as  a  warming-up  rather  than  a  cooling- 
off  period.  National-emergency  disputes  varied  widely  in  their  facts  and  cir- 
cumstances, and  it  is  unlikely  that  any  machinery  can  be  divided  that  will 
guarantee  satisfactory  handling  in  all  situations. 

I  do  call  to  your  attention  very  respectfully  that  one  sentence : 

It  is  the  experience  of  the  Service  that,  in  some  of  the  national-emergency 
disputes  occurring  in  the  last  year,  the  issuance  of  an  injunctive  order  did 
much  to  forestall  a  national  crisis  and  to  assist  in  achieving  a  peaceful  settle- 
ment. 

Mr.  Davis.  All  right,  Senator.  Now  the  next  sentence,  following 
what  you  read,  is  a  summary  of  the  sentence  I  read.  Let  us  look  at 
that  sentence,  in  wiiich  they  say,  "It  tends  to  delay  rather  than  facili- 
tate settlement  of  a  dispute." 

Senator  Donnell.  Which  page  are  you  reading  from  ? 

Mr.  Davis.  The  next  sentence  after  the  paragraph  you  read. 

Senator  Donnell.  Oh,  yes;  very  well. 

Mr.  Davis.  Now  how  do  you  reconcile  those  two  things?  Let  us 
look  at  the  cases,  as  Senator  Morse  started  to  do. 

In  the  coal  case,  where  there  was  a  strike  going  on,  did  the  issu- 
ance of  the  injunction  lead  to  a  settlement  of  the  dispute?  That  is 
the  nearest  to  it  that  there  was  in  all  the  cases,  and  maybe  it  did. 

Senator  Taft  very  properly  points  out  that  the  managers  had  some- 
thing to  do  with  it,  and  maybe  the  injunction  against  the  union  which 
the  union  was  defying  helped  to  settle  it.  I  do  not  think  so.  The 
thing  that  settled  it  was  a  change  in  the  set-up. 

Take  the  next  one,  the  atomic  energy  case.  I  know  something  about 
it,  and  the  injunction  did  not  settle  it.  It  was  not  settled.  It  was  not 
settled  until  after  the  injunction  had  been  withdrawn.  The  same  with 
the  west  coast  longshoremen's  strike  and  the  east  coast  maritime  strike, 
the  east  coast  longshoremen's  strike. 

Now  you  say.  Where  in  the  world  do  they  base  this  sentence  on 
which  I  think  they  were  trying  to  handle  the  act  under  which  they  were 
creating  the  best  thing  they  could,  no  doubt,  but  what  evidence  is 
there  ?  The  only  possibility  that  you  can  say  that  there  was  any  evi- 
dence to  support  that  statement  is  that  in  the  Atlantic  part  of  the 
maritime  dispute  and  in  the  Gulf  ports  in  the  maritime  dispute  there 
was  a  settlement  during  the  80-day  period. 

Now  I  happen  to  know  something  about  those,  and  I  know  very 
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well  that  they  Avould  have  been  settled  anyway,  and  I  know  very  well 
too  that  they  could  have  gotten  the  cooling-off  period  without  any 
injunction,  and  all  you  can  say  about  that,  if  you  know  the  circum- 
stances, is  that  the  injunction  did  not  make  them  so  mad  that  they 
refused  to  settle.     They  settled  in  spite  of  it. 

Senator  Donnell.  Mr.  Davis,  I  jus  wanted  to  emphasize  that,  al- 
though Mr.  Cliing  is  very  frank  in  stating  "that  similar  claims" — 
namely,  those  in  the  first  sentence  that  I  read — "cannot  be  made  in 
respect  to  other  national  emergency  disputes."  Nevertheless  he  does 
concede,  and  I  quote  verbatim  his  language : 

It  is  the  experience  of  the  Service  that,  in  some  of  tlie  national-emergency 
disputes  occurring  in  the  last  year,  the  issuance  of  an  injunctive  order  did 
much  to  forestall  a  national  crisis  and  to  assist  in  achieving  a  peaceful  settle- 
ment. 

In  view  of  the  fact  that  you  said  a  moment  ago,  as  I  understood  you, 
that  no  one  could  say  that  Cy  Ching  is  off  base  in  the  part  that  you 
read,  I  think  that  both  of  the  paragraphs  are  entitled  to  our  con- 
sideration, and  there  may  be  some  basis  on  which  the  two  can  be  re- 
solved and  perhaps  made  consistent. 

If  not,  we  stand  in  the  position  of  one  sentence  saying  one  thing 
and  one  the  other,  but  certainly  the  first  sentence  that  appears  under 
the  subheading  "Use  of  injunction"  is  the  one  that  I  read. 

The  Chairman.  The  Chair  will  have  to  break  in  here.  There  is  the 
bell  calling  us  into  session.  TTnder  the  implied  rules,  if  the  Senate 
has  adjourned  or  recessed  before  o  o'clock,  we  will  meet  again  at 
3  o'clock.  If  it  is  in  continuous  session,  we  will  not  meet  until  7  o'clock 
tonight 

Senator  Donnell.  Seven-thirty  ? 

The  CiiArRMAN.  Seven-thirty  tonight.     Excuse  me. 

There  has  always  been  much  complaint  about  our  not  being  able 
to  get  a  large  room.  We  have  done  our  best.  We  will  be  able  to  meet 
tonight  at  7 :  30  in  the  caucus  room,  but  that  is  only  for  tonight,  so 
we  will  be  here  tomorrow  morning  at  9 :  30. 

I  have  been  informed  that  there  seems  to  be  so  much  business  that 
the  Senate  will  have  to  go  through  this  afternoon  that  it  is  likely 
that  they  will  be  in  session  after  3  o'clock,  but  if  they  happen  to  ad- 
journ we  will  meet  here  at  3  o'clock.  If  not,  we  will  meet  tonight  in 
the  caucus  room  at  7 :  30. 

We  stand  in  recess. 

(Whereupon,  at  12:05  p.  m.,  the  hearing  was  recessed,  to  tenta- 
tively reconvene  at  3  p.  m.,  this  same  day.) 

(Mr.  Davis  submitted  his  prepared  statement;  the  Commonwealtli 
of  Massachusetts  letter  and  docmnent ;  and  an  article  by  William  M. 
Leiserson  in  the  New  York  Times  magazine  which  follow  in  turn  :) 

Labor  Disputes  That  Create  a  National  Emergency 
(Submitted  by  William  H.  Davis) 

Emergency  strikes,  strikes  that  imperil  the  national  health  or  safety,  are  the 
subject  of  what  I  want  to  say  to  this  committee.  What  to  do  whenever  the 
national  health  and  safety  are  threatened  by  the  forces  of  industrial  conflict  is 
a  question  that  the  American  people  ought  to  be  able  to  get  a  clear  answer  to. 

Neither  the  Taft-Hartley  law  nor  the  proposed  substitute  answers  that  ques- 
tion. Both  of  them  deal  only  with  a  "cooling-off"  i>eriod  during  which  the  par- 
ties may  try  again,  with  the  help  of  the  Conciliation  Service,  to  settle  the  dispute 
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by  mutual  agreement.  If,  at  the  end  of  the  80-day  i>eriod  of  the  Taft-Hartley 
Act,  the  dispute  remains  unsettled,  the  injunction  is  discharged.  The  proposed 
substitute,  following  the  plan  of  the  Railway  Labor  Act,  leaves  the  parties  free 
to  reject  the  recommendations  of  the  Emergency  Board.  In  either  case,  if  at 
the  end  of  the  "cooling-off"  period  the  dispute  remains  unsettled  the  country  is 
again  confronted  with  the  emergency. 

The  only  provision  in  the  Taft-Hartley  law  for  handling  such  an  enduring 
emei'gency  is  that  the  President  shall  report  to  Congress  with  his  recommenda- 
tions. I  suppose  that  likewise  if  such  an  emergency  was  revived  by  rejection  of 
Emergency  Board  I'ecommendations  under  the  proposed  substitute  the  Congress, 
if  in  session,  would  know  about  it  and  the  President  would  be  able  to  make  to 
the  Congress  any  recommendations  he  saw  fit. 

The  history  of  the  Taft-Hartley  law  illustrates  and  confii-ras  what  I  have  just 
said.  There  have  been  six  r-ases  in  which  the  President  has  declared  a  national 
emergency  under  the  Taft-Hartley  law.  In  two  of  them,  the  meat  packing  case 
and  the  telephone  case,  no  injunction  was  sought.  In  the  coal  dispute  of  March 
1948  involving  the  miners'  welfare  fund,  an  injunction  was  issued  on  April  3. 
The  strike,  however,  continued  until  April  12,  when  it  was  announced  that  a 
new  neutral  trustee  had  been  appointed  and  that  he  and  Mr.  Lewis  had  approved 
a  plan  under  which  the  welfare  fund  might  be  activated.  Thereupon  tiie  miners 
went  back  to  work.  In  the  three  remaining  cases  injunctions  were  issued  but 
the  disputes  were  not  settled  in  the  80-day  period  and  in  each  case  the  injunction 
was  discharged  at  the  end  of  that  period,  leaving  the  workers  free  to  strike.  In 
the  atomic  energy  case,  under  the  tremendous  pressure  of  the  national  interest 
in  the  atomic  energy  program,  the  parties  continued  their  negotiations  without 
a  strike  and,  with  the  assistance  of  the  Federal  Mediation  and  Conciliation 
Service,  finally  negotiated  an  agreement.  In  the  west  coast  maritime  case,  the 
injunction  was  discharged  at  the  end  of  the  SO  day  period  and  the  strike  was 
called  and  continued  for  over  3  months.  In  the  east  coast  maritime  case,  the 
SO-day  period  also  expired  without  settlement  and  the  longshoremen  were  on 
strike  for  several  weeks. 

I  cannot  agree  with  the  suggestion  that  because  the  issuance  of  injunctions 
under  the  Taft-Hartley  Act  has  thus  worked  part  of  the  time  (and  only  part 
of  the  time)  it  has  demonstrated  its  merit.  I  suggest  that  it  is  not  enough  to 
protect  the  national  health  and  safety  part  of  the  time. 

Since  the  Taft-Hartley  law  does  not  extend  protection  by  injunction  beyond 
the  cooling-otT  period,  the  real  question  that  arises  on  comparison  of  the  Taft- 
Hartley  Act  with  the  proposal  now  under  consideration  by  this  committee  is 
merely  the  question  whether  the  injunction  is  a  good  or  necessary  means  of 
preventing  a  strike  during  the  coolin-i-off  period. 

I  think  all  the  evidence  is  to  the  contrary.  In  no  case  in  which  an  injunction 
issued  under  the  Taft-Hartley  law  has  there  been  settlement  of  the  controversy 
during  any  cooling-off  period.  On  the  other  hand,  the  provisions  of  the  Railway 
Labor  Act,  which  are  the  pattern  for  the  substitute  now  proposed,  have  never 
failed  in  any  significant  case  to  secure  the  cooling-off  period  of  60  days.  I  think 
the  reason  is  that  an  in  junction  compelling  a  man  to  work  even  temporarily 
for  a  private  employer — and  that  is  the  practical  effect  of  the  Taft-Hartley 
injunctions — meets  with  bitter  and  profound  resentment  among  freemen.  If 
in  any  case  the  cooling-off  period  of  the  proposed  substitute  .should  be  violated, 
the  country  would  be  confronted  only  by  the  same  kind  of  revived  national 
emergency  that  confronts  us  when  under  the  Taft-Hartley  Act  the  SO-day  period 
expires  without  settlement  of  the  dispute.  Thus,  the  injunctions  devised  to  sup- 
port the  cooling-off  period  is  an  irritant  during  that  period  and  is  not  available 
if  the  emergency  persists  after  that  period. 

May  I  add.  Senators,  that  I  think  consideration  of  the  pending  proposals  should 
be  in  the  spirit  of  avoiding  irritants  either  way.  In  spite  of  all  the  alarms  and 
experiences  that  we  have  had  to  endure,  a  new  and  tremendously  creative  rela- 
tionship has  been  developing  and  continues  to  develop  between  management  and 
labor  in  American  industry.  I  can  cite  chapter  and  verse  to  prove  that,  if  anyone 
wanted  me  to.  To  carry  this  movement  on,  we  need  strong  and  responsible  man- 
agement and  strong  and  responsible  unions.  So  I  think  the  legislation  now  under 
consideration  should  be  reduced  to  its  simplest  possible  terms,  wlioUy  devoid  of 
any  reflection  of  fear,  hatred,  or  resentment.  What  we  need  in  a  free  democracy 
is  the  utmost  economy  of  coercion. 

May  I  turn  back  now,  for  a  moment,  to  the  broader  problem — how  to  meet 
n  national  emergency  brought  about  by  a  labor  dispute  not  settled  during  the 
cooling-off  period.    Congress  was  face  to  face  with  this  problem  when  the  Taft- 
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Hartley  Act  was  under  consideration.  The  Congress  may  feel  now  as  it  felt  then 
that  a  requirement  that  the  President  should  report  to  Congress  with  recom- 
mendations is  sufficient.  But  the  people  should  know  and  understand  that  no 
other  provision  has  been  made  for  protecting  the  national  health  and  safety  in 
such  an  event.  I  must  confess  that  I  never  knew  whether  this  congressional 
provision  of  the  Taft-Hartley  law  mean  that  the  Eightieth  Congress  had  an  ace 
up  its  sleeve  which  it  was  prepared  to  lay  on  the  table  when  a  show-down  was 
called  for,  or  whether  it  meant  that  the  Congress  did  not  know  how  in  the  world 
to  meet  such  an  emergency. 

I  suggest,  however,  that  if  in  such  emergencies  the  Congress  is  thus  to  take  re- 
sponsibility, it  should  at  least  provide  that  the  President  shall,  pending  action 
by  Congress,  take  whatever  steps  may  be  necessary  to  assure  the  continuance 
of  the  essential  services.  I  do  not  want  to  enter  into  a  discussion  of  the  emergency 
powers  of  the  President,  but  our  whole  history  proves  that  in  such  an  emergency, 
if  it  really  imperiled  the  health  and  safety  of  the  Nation,  the  President  would 
have  to  act,  whether  with  or  v/ithout  congressional  authorization.  Tlie  Presi- 
dent certainly  has  a  paramount  duty  to  save  the  Nation,  and  in  uiy  opinion  Mr. 
Justice  Murphy  was  right  when,  as  Attorney  General  in  May  1941,  he  advised 
the  President  that  the  constitutional  duties  of  the  Executive  carry  with  them 
the  constitutional  powers  necessary  for  their  proper  parforiuance.  While  these 
powers  have  never  been  clearly  defined,  I  think  they  may  be  presumed  to  be  com- 
mensurate with  the  emergency. 

Whether  it  is  wise  or  unwise  to  spell  out  the  steps  which  the  President  should 
take,  pending  action  by  Congress,  in  such  an  emergency,  is  something  for  the 
Congress  to  decide.  The  only  objection  I  know  of  is  that  if  the  Presidential  pro- 
cedure is  spelled  out  beforehand,  it  may  not  quite  fit  the  emergency,  and  in  any 
event  it  will  reflect  back,  at  least  to  some  degree,  on  the  conduct  of  the  parties 
in  the  preceding  negotiations. 

If  the  C< ingress  decides  to  enter  upon  the  task  of  spelling  out  such  procedures, 
I  can  say  from  experience  that  it  is  a  problem  surrotmded  with  pi'ofound  difficul- 
ties and  with  considerations  that  go  to  the  very  heart  of  our  democratic  system. 
I  do  not  wonder  that  the  Eightieth  Congress  hesitated  to  meet  it  head-on.  Many 
experiments  have  been  tried  in  various  places  under  various  conditions  and  thei-e 
is  a  huge  literature  on  the  sul).1ect.  See,  for  example,  Gerhart's  "Strikes  and 
Eminent  Domain,"  Journal  of  the  American  Judicature  Society,  Decemlier  1946, 
page  116 ;  "To  End  Strikes  in  Essential  Industries,"  New  York  Times  Magazine, 
January  12,  1947 ;  House  Document  1S75,  the  Commonwealth  of  Jlassachusetts, 
Report  of  the  Governor's  Labor  Committee ;  and  "Strikes  and  Democratic  Gov- 
ernment," the  Twentieth  Century  Fund  Labor  Committee,  1947.  My  suggestion 
would  be  that  the  question,  if  it  is  now  to  be  faced  by  the  Congress,  should  be 
separated  from  the  legislation  now  under  consideration  by  this  committee,  and 
referred  for  study  to  an  appropriate  body  such  as  the  Joint  Congressional  Com- 
mittee on  Labor-Management  Relations.  The  difficulty  that  overshadows  the 
whole  problem  is  the  impossibility,  under  our  system  of  free  enterprise  and  free 
labor,  of  requiring  John  .lones  to  work  against  his  will  at  the  plant  of  the  XYZ 
Company  for  the  private  profit  of  his  employer.  The  approach  should,  I  think,  be 
through  the  realistic  facing  of  what  is  required  in  a  true  national  emergency. 
The  analogy  would  be  to  the  ancient  common  law  principles  of  police  power,  the 
riot  act  and  the  posse  commitatus. 

I  think,  furthermore,  that  in  any  such  study  careful  thought  should  be  given 
to  defining  the  areas  within  which  strikes  would  be  sub.lect  to  the  provisions 
of  the  law.  Aside  from  the  A'ery  special  conditions  in  Government-owned  pri- 
vately operated  atomic  energy  installations,  the  principal  fields,  and  I  think 
probably  the  only  fields,  in  which  true  national  emergencies  can  ai'ise,  are  food, 
fuel,  utilities  such  as  heat,  power  and  light,  and  transportation.  I  doubt  that  in 
any  other  field  an  interruption  of  production  every  truly  imperils  the  national 
health  or  safety. 

One  further  item  of  detail.  If  the  proposed  cooling-off  period  procedure  analo- 
gous to  the  railway  labor  law  is  to  be  followed,  I  wonder  why  the  60-day  period — 
30  days  before  and  30  days  after  the  Emergency  Board  report — was  cut  down  to 
25  and  5.  I  certainly  would  provide  30  days  after  the  report,  and  I  think  the 
law  should  further  provide  that  during  that  30  days  the  Emergericy  Board  shall 
remain  in  existence,  available  to  the  parties  for  further  consultation  and  em- 
powered to  make  further  recommendations  and  to  arbitrate  any  part  or  all  the 
questions  in  dispute  if  the  parties  voluntarily  agree  to  such  arbitration. 

William  H.  Davis. 

Washington,  D.  C,  Fe'bniary  7,  19Ji9. 
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[House  Document  No.  1875  of  the  Commonwealth  of  Massachusetts] 
REPORT  OF  THE  GOVERNOR'S  LABOR-MANAGEMENT  COMMITTEE 

Executive  Department, 
State  House,  Boston,  March  18, 1947. 
To  the  HonoraUe  Senate  and  House  of  Representatives: 

In  my  inaugural  message  I  informed  you  that  I  had  asked  nine  leaders  in  th& 
field  of  industrial  relations  to  recommend  to  me  such  changes  in  our  existing 
laws  as  they  believed  to  be  most  helpful  to  narrow  the  area  and  limit  the 
damaging  effects  of  industrial  disputes.  I  took  this  step  because  I  am  con- 
vinced that  the  road  to  progress  in  this  field  lies  through  labor-management 
vinderstanding,  rather  than  by  Government  intervention. 

I  am  herewith  submitting  the  report  of  that  committee. 

It  is  a  imanimous  report.  In  my  judgment  it  is  a  remarkable  contribution 
to  the  cause  of  industrial  peace  and  prosperity.  It  is  so  comprehensive  in  char- 
acter and  so  forward  looking  in  its  recommendations  that  I  have  no  hesitation 
in  incorporating  its  entire  content  in  this  message  as  a  program  for  your  consid- 
eration. 

The  report  is  divided  into  several  parts.  Each  part  deals  with  a  different  phase 
of  the  entire  problem.    The  committee  recommends: 

1.  Specific  proposals  to  make  collective  bargainhig  more  effective,  and  to  set 
up  a  new  and  stronger  service  of  conciliation  and  arbitration. 

2.  A  procedure  to  prevent  labor  stoppages  which  jeopardize  public  health 
and  public  safety. 

3.  Amendments  to  bring  into  balance  the  State  Labor  Relations  Act. 

4.  Definite  machinery  to  solve  the  vexatious  questions  raised  by  the  closed  shop 
and  jurisdictional  disputes  and  other  disputes  between  unions. 

The  final  section  deals  with  the  question  of  financial  reports  from  trade- 
unions.  This  question  was  settled  last  November  through  a  law  adopted  by  the 
people  of  the  Commonwealth.  This  law  should  not  be  changed  until  it  has  been 
given  a  full  opportunity  for  trial.  The  committee's  report  does  not  propose 
to  change  the  law.  It  does  recommend  definitions  and  clarifications  which  will 
implement  its  administration  and  carry  out  its  intent. 

To  my  knowledge  this  is  the  first  time  in  industrial  history  that  so  compre- 
hensive a  subject  has  been  so  conscientiously  studied  to  an  ultimate,  unanimous 
agreement  by  representatives  of  every  group  affected.  Molded  by  you  into 
legislation,  this  Massachusetts  plan  can  become  a  modern  Magna  Carta  for  labor 
and  industry. 

Respectfully  yours, 

Robert  F.  Bradford, 
Governor  of  Massachusetts. 

I.  Introduction  and  Summary 

The  improvement  of  industrial  relations  must  be  accomplished  in  the  main 
by  the  parties  themselves  with  such  assistance  as  the  Government  may  be  able  to 
give.  That  is  why  tlie  committee  has  devoted  a  substantial  part  of  its  report 
to  a  discussion  of  what  employers  and  unions  can  do  to  improve  the  effectiveness 
of  the  bargaining  process. 

If  labor  and  management  are  entrusted  with  the  principal  responsibility  of 
making  collective  bargaining  work  more  effectively,  they  are  entitled  to  the  best 
possible  conciliation  service.  Consequently,  the  committee  attaches  great  im- 
portance to  its  suggestions  for  a  conciliation  service.  It  believes  that  the 
adoption  of  these  suggestions  would  give  the  employers  and  the  labor  organiza- 
tions of  tiie  Commonwealth  an  unprecedented  opportunity  to  provide  themselves 
with  an  efficient  and  impartial  conciliation  service.  No  industrial  community 
has  ever  gone  as  far  as  the  committee  recommends  in  placing  the  responsibility 
for  developing  conciliation  in  the  hands  of  employers  and  labor  organizations. 
The  committee  believes,  however,  that  this  is  whei*e  the  responsibility  should  be. 
The  committee  also  recommends  a  procedure  by  which  the  employers  and  labor 
organizations  of  the  Commonwealth  can  provide  themselves  with  a  competent 
and  impartial  arbitration  service. 

The  committee  has  giA'en  long  and  careful  attention  to  the  problem  of  inter- 
ruptions to  production  which  jeopardizes  the  public  health  or  the  public  safety. 
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When  negotiations  fail  to  resolve  differences,  the  committee  believes  that  both- 
parties  should  submit  their  dilt'erences  to  arbitration.  The  procedures  which 
the  committee  suggests  are  designed  to  encourage  arbitration  where  negotiations 
fail.  The  committee  must  take  cognizance  of  the  possibility  that  arbitration 
will  be  rejected  and  that  a  strike  or  lock-out  will  jeopardize  the  public  health 
or  the  public  safety.  Consequently  the  Government  should  have  effective  instru- 
ments for  protecting  the  public  health  and  public  safety  in  these  circumstances. 
The  committee  believes  that  its  recommendations,  if  adopted,  would  provide  the 
Government  with  such  instruments. 

The  committee  has  given  careful  consideration  to  a  number  of  other  important 
problems,  such  as  changes  which  may  be  needed  in  the  State  Industrial  Relations 
Act,  problems  arising  in  connection  with  the  closed  shop,  union  shop,  and  mainte- 
nance of  membership  clauses,  problems  arising  in  connection  with  disputes  be- 
tween unions  over  jobs  or  over  the  affiliation  of  members.  The  committee  has 
also  made  recommendations  with  reference  to  the  filing  of  financial  statements 
by  labor  organizations. 

The  selection  of  problems  discussed  represents  the  views  of  the  members  of 
the  committee.  There  are  other  important  prcjblems  which  the  committee,  for 
lack  of  time,  has  not  considered. 

II.  What  Employees  and  Unions  Can  Do  To  Make  Collective  Bargaining 

More  Effective 

a.  importance  of  the  issue 

Collective  bargaining  is  now  accepted  generally,  and  it  may  be  fairly  said 
that  it  is  here  to  stay.  About  15,000,000  workers  out  of  40,000,000  employees, 
outside  of  agriculture  and  the  professions,  are  organized  into  over  190  national 
unions.  Two-thirds  of  the  workei's  in  manufacturing  and  over  four-fifths  of  the 
worlvers  in  construction,  railroading,  trucking,  and  coal  mining  are  covered  by 
trade  agreements.  In  1945  Massachusetts  had  about  515,370  union  members 
out  of  about  1.3  million  workers,  exclusive  of  proprietors,  managers,  profesisonal 
workers,  officials,  and  agricultural  workers. 

With  collective  bargaining  so  extensively  established,  it  is  obviously  imperative 
that  every  practical  step  be  taken  to  make  it  work  effectively.  This  is  in  the 
interest  of  employers,  trade-unions,  and  the  general  public.  The  more  success- 
fully collective  bargaining  operates,  the  less  need  there  will  be  for  intervention 
by  the  Government  in  industrial  relations.  Furthermore,  the  more  successfully 
it  operates,  the  more  completely  it  will  command  the  confidence  of  the  com- 
munity and  will  be  cherished  as  an  institution  which  should  be  preserved  and 
strengthened. 

The  possibilities  of  improving  the  effectiveness  of  the  bargaining  process  are 
immense.  The  committee  agrees  with  the  recent  remarks  of  Mr.  Herman  W. 
Steinkraus,  president  of  the  Bridgeport  Brass  Co.,  and  chairman  of  the  labor 
relations  committee  of  the  Chamber  of  Commerce  of  the  United  States.  He  said  : 
"We  haven't  begun  to  more  than  scratch  the  surface  of  what  we  can  accomplish 
by  negotiation.  We  hardly  have  learned  how  to  bargain  collectively  at  all.  We 
are  just  experimenting  and  beginning  to  prove  its  effectiveness.  An  untold  future 
lies  before  us  when  we  can  make  the  greatest  gains  for  labor  relations  through 
this  intelligent  means." 

What  practical  steps  might  be  taken  by  employers  and  trade-unions  to  make 
collective  bargaining  operate  more  successfully?  The  committee  suggests  below 
a  number  of  specific  steps  for  consideration  by  employers  and  trade-unions.  The 
committee  believes  that  more  widespread  use  of  these  suggestions  will  make  the 
excellent  record  of  Massachusetts  in  industrial  relations  even  better  than  it  has 
been.  As  a  background  against  which  these  specific  suggestions  may  be  con- 
sidered, the  committee  calls  attention  to  three  fundamental  matters : 

1.  The  nature  of  the  bargaining  process. 

2.  Some  of  the  tests  of  successful  collective  bargaining. 

3.  Some  underlying  conditions  which  determine  the  success  of  negotiations. 

B.  THE  NATURE  OF  THE  BARGAINING  PROCESS 

The  success  of  collective  bargaining  depends  upon  the  extent  to  which  both 
employers  and  wage  earners  understand  the  essential  nature  of  the  bargaining 
process  and  what  it  should  be  and  what  it  should  not  be.    Negotiations  are,  or 
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at  least  should  be,  au  appeal  to  reason.  This  means  that  negotiations  are  a 
process  by  which  the  problems  of  the  two  sides  are  thoroughly  and  carefully 
explored.  Each  side  needs  to  enter  negotiations  with  the  full  expectation  of 
learning  more  than  it  previously  knew  about  the  problems  of  the  other.  Each 
side  must  enter  negotiations  with  a  real  expectation  that  its  ideas  at  the  end  of 
the  process  may  be  diffei-ent  from  what  they  were  at  the  beginning.  In  a  single 
sentence,  negotiations  are  a  process  by  which  men's  minds  and  opinions  are 
changed,  and  should  be  approched  by  both  sides  with  an  understanding  that  it  is 
likely  to  produce  these  results. 

C.   SOME  TESTS  OF  THE  SUCCESS  OF  COLLECTIVE  BARGAINING 

No  single  test  adequately  measures  the  success  of  collective  bargaining. 

One  obvious  and  important  test  is  whether  or  not  a  high  proportion  of  new 
agreements  are  made  or  old  ones  renewed  without  a  strike  or  lock-ont.  In  most 
prewar  years,  the  great  majority  of  agi-eements  have  been  renewed  without  work 
stoppages.  During  1946  the  record  was  not  so  good,  but  even  in  that  year  the 
great  majority  of  agreements  were  renewed  without  strike  or  lock-out. 

A  second  test  of  the  success  of  collective  bargaining  is  the  proportion  of  cases 
in  which  the  employer  and  union  succeed  in  reaching  agreements  without  the 
help  of  conciliators.  Despite  the  usefulness  of  conciliators,  it  is  preferable  that 
the  parties  work  out  their  differences  themselves. 

A  third  test  of  the  success  of  collective  bargaining  is  the  proportion  of  cases 
in  which  the  employer  and  the  union  succeed  in  agreeing  on  terms  themselves 
without  resort  to  arbitration.  Although  arbitration  is  far  preferab'e  to  a  strike 
or  lock-out,  an  agreement  reached  by  the  parties  themselves  is,  of  course, 
preferable  to  arbitration. 

A  fourth  test  of  the  success  of  collective  bargaining  is  the  quality  of  the  negotia- 
tions. This  is  by  far  the  most  important  test  of  all.  Negotiations  may  be  a 
failure,  even  though  a  strike  or  lock-out  is  averted.  If  the  settlement  is  merely 
a  dictated  settlement  in  which  one  side  forces  terms  upon  the  other,  a  process  in 
which  there  is  no  real  exploration  and  review  of  mutual  problems,  the  negotiations 
cannot  be  regarded  as  a  success.  Likewise,  if  negotiatons  lead  only  to  a  narrow 
and  superficial  consideration  of  problems,  with  attention  focused  upon  short-run 
considerations  to  the  exclusion  of  long-run  considerations,  the  process  must  be 
regarded  as  a  failure.  Collective  bargaining  cannot  win  the  respect  and  support 
of  the  parties  or  of  the  community  if  it  is  merely  a  method  of  fixing  terms  of 
employment  on  the  basis  of  power. 

D.  SOME  TJNDERLTING  CONDITIONS  WHICH  DETERMINE  THE  SUCCESS  OF  NEGOTIATIONS 

Certain  basic  conditions  have  a  profound  effect  upon  the  success  of  collective 
bargaining.  These  conditions,  because  of  their  fundamental  character,  cannot  be 
readily  brought  into  existence  overnight.  Nevertheless  awareness  of  their  impor- 
tance will  stimulate  employers,  trade-unions,  and  the  rest  of  the  community  to 
help  bring  these  basic  conditions  more  completely  into  existence.  Thus,  in  the 
course  of  a  few  years,  the  envii-onment  in  which  collective  bargaining  occurs  may 
be  made  substantially  moi'e  favorable.  The  following  four  conditions  impress  the 
committee  as  particularly  important : 

1.  Better  imderstandlng  amovg  both  employers  and  xonge  earners  concerning 
wliat  collective  bargaifiing  should  be. — It  is  unnecessary  to  repeat  the  previous 
discussion  concerning  the  proper  nature  of  the  bargaining  process.  Unless  both 
emnloyers  and  workers,  however,  understand  that  collective  bargaining  should  be 
a  mutual  exploration  of  problems  and  an  appeal  to  reason,  they  will  be  entering 
the  conference  with  their  minds  closed  to  facts  and  arguments,  and  the  constit- 
uents of  the  negotiators  on  both  sides  will  be  demanding  that  their  representatives 
bluff,  threaten,  and  remain  stubborn  and  inflexible  rather  than  patient  and  open 
to  reason. 

2.  Greater  awareness  of  common  interests  on  the  part  of  both  employers  and 
unions. — Important  as  are  the  differences  between  unions  and  employers,  these 
differences  are  less  important  than  the  interests  which  they  have  in  common. 
Both  wages  and  dividends  have  to  be  paid  out  of  the  receipts  of  sales.  Further- 
more, in  most  enterprises  the  margin  between  profit  and  loss  is  small :  in  industry 
as  a  whole  it  is  about  5  cents  per  dollar  of  sales.  Both  unions  and  employers 
report  that  the  negotiation  of  contracts  is  hampered  because  the  day-to-day  rela- 
tions between  employers  and  unions  are  too  much  concerned  with  differences,  and 
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because  the  two  sides  have  little  occasion  to  meet  when  they  are  concerned  with 
problems  of  mutual  interest,  such  as  increasing  output  per  man-hour  and  thus 
improving  the  ability  of  the  enterprise  to  hold  its  own  in  competition. 

3.  Closer  ayreement  on  criteria  concerning  vjhat  wages  are  fair  and  lohat 
changes  in  conditions  constitute  a  good  reason  for  making  changes  in  icages.— Com- 
plete agreement  between  employers  and  wage  earners  on  wage  princiules  is  not 
necessary.  Nevertheless  there  cannot  be  an  appeal  to  reason  and  to  equity  unless 
there  are  more  or  less  well  accepted  ideas  concerning  what  tests  should  be  applied 
in  determining  what  wages  are  fair.  The  possibility  of  a  considerable  agreement 
on  the  principles  of  fair  wages  seems  possible  because  both  sides  at  different  times 
make  use  of  the  same  arguments,  such  as  (1)  changes  in  the  cost  of  living,  (2) 
changes  in  productivity,  (3)  ability  to  pay,  (4)  wages  paid  in  comparable  occupa- 
tions or  industries.  The  process  of  collective  bargaining  will  be  facilitated  as 
these  tests  are  discussed  and  as  opinion  crystallizes  on  their  merits  and  on  their 
applicability  under  different  conditions. 

4.  Reduction  of  competition  between  unions  for  memhers.—Buvlng  recent  years 
collective  bargaining  has  been  handicapped  by  growing  competition  between  unions 
for  members.  This  competition  is  an  obstacle  to  proper  collective  bargaining.  It 
has  led  some  union  leaders  to  lean  over  backward  in  being  unyielding  lest  they 
be  accused  by  a  rival  union  of  being  "soft."  It  has,  on  occasion,  permitted 
employers  to  play  one  union  off  against  another,  with  unfortunate  effects  upon  the 
process  and  outcome  of  "bargaining."  Fortunately  the  problem  of  interunion 
competition  has  been  less  serious  in  Massachusetts  than  in  some  other  parts  of  the 
countrv,  but  it  has  not  been  absent  here.  Controlling  competition  between  unions 
is  a  responsibility  of  the  labor  movement.  Nevertheless  all  parts  of  the  community 
should  recognize  that  so  long  as  there  is  widespread  and  keen  rivalry  between 
unions  for  members,  collective  bargaining  will  fall  far  short  of  yielding  the  best 
possible  results. 

E.    SPECIFIC    SUGGESTIONS    FOR    MAKING    COLLECTIVE    BARGAINING    MORE    SUCCESSFUL 

1.  Select  negotiators  tvho  are  temperamentally  qualified  to  do  the  job. — Men 
who  keep  their  tempers  in  the  give  and  take  of  the  bargaining  table,  who  have 
insight  into  liuman  nature,  who  are  able  to  understand  the  problems  of  the  other 
side  and  are  willing  to  hear  its  arguments  with  patience,  who  are  men  of  good 
will  with  a  strong  determination  to  discover  a  basis  for  agreement.  Personal 
qualities  are  fully  as  important  in  negotiating  as  in  selling ;  a  negotiator  should 
be  selected  with  just  as  much  reference  to  the  special  qualifications  required  for 
the  job  as  are  salesmen. 

2.  Give  negotiators  adequate  authority. — Sometimes  the  two  sides  bind  their 
representatives  too  closely  by  instructions  not  to  concede  this  or  that.  Sometimes 
they  give  their  representatives  authority  to  say  "No,"  but  not  authority  to  say 
"Yes."  Both  unions  and  employers  are  guilty  of  unduly  restricting  the  authority 
of  their  negotiators.  It  is  often  necessary  for  the  union  to  provide  that  the  terms 
agreed  to  by  its  representatives  will  be  submitted  for  ratification  to  the  rank  and 
file,  but  the  representatives  should  not  be  unduly  restricted  in  the  terms  which 
they  are  authorized  to  accept  for  submission  to  the  members.  The  practice  of 
incorporating  rules  fixing  certain  terms  of  employment  (such  as  apprentice  ratios, 
prohibitions  of  incentive  systems,  limits  on  the  v.orkweek,  seniority  rules)  in 
union  constitutions  or  bylaws,  and  then  refusing  to  bargain  over  them  restricts 
the  scope  of  collective  bargaining  should  be  minimized.  Inflexible  companj' 
policies  may  also  stand  as  a  barrier  to  satisfactory  bargaining. 

Sometimes  the  process  of  negotiation  is  impaired  by  uniform  national  iwlicies 
which  unduly  limit  the  latitude  of  negotiators  in  dealing  with  local  conditions 
which  would  appropriately  call  for  local  treatment.  Some  uniform  national 
policies,  of  coui'se,  are  necessary,  but  the  number  of  such  policies  in  both  corpo- 
rations and  unions  has  been  growing  rapidly  and  is  probably  too  large.  Some 
unions,  for  example,  now  cover  several  industries.  Some  firms,  likewise,  produce 
widely  different  products  in  their  various  plants,  and  have  operations  scattered 
over  many  localities.  A  policy  which  is  appropriate  in  one  industry  or  locality 
is  not  necessarily  appropriate  in  another. 

At  the  outset  of  negotiations  the  parties  should  exchange  definite  information 
concerning  the  authority  of  negotiators,  especially  when  any  agreement  reached 
by  them  must  be  referred  to  others  for  confirmation  or  ratification. 

3.  Keep  the  negotiating  body  small. — Not  more  than  five  on  each  side  and  pref- 
erably not  more  than  three.     One  person  should  be  designated  to  do  the  talking 
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for  each  side.  A  small  negotiating  committee  does  not  preclude  each  side  from 
bringing  in  a  limited  number  of  observers  in  case  they  are  needed.  The  number 
of  observers,  however,  should  be  kept  small,  because  a  large  audience  encourages 
the  making  of  speeches  and  talking  to  the  gallery. 

4.  Avoid  taking  puhlic  positions  in  advance  of  nef/otiations. — It  is  a  mistake  for 
the  employer  to  announce  that  he  will  "never"  concede  this,  or  for  the  union  to 
announce  that  it  "must"  gain  a  certain  change  in  the  contract  and  that  it  will  not 
consider  anything  less.  Publicly  announced  "nevers"  and  "musts"  and  extrava- 
gant promises  are  likely  to  plague  the  party  responsible. 

5.  Avoid  tak  vg  strike  votes  before  the  process  of  negotiation  begins  or  before 
an  im,passe  has  been  reached  and  concUiation  has  been  requested. — The  Smith- 
Connally  Act  has  had  an  unfortunate  effect  in  promoting  the  practice  of  early 
strike  votes.  Each  side  should  regard  a  strike  or  a  lock-out  as  a  remote  possibility, 
to  be  considered  only  as  a  last  resort  after  ingenuity  and  patience  have  failed  to 
find  an  alternative.  A  strike  vote  in  advance  of  hearing  the  arguments  of  the 
other  side  is  inconsistent  with  an  attempt  to  settle  differences  on  the  basis  of  an 
appeal  to  what  is  fair.  Many  unions  now  require  that  negotiation  be  exhausted 
before  a  strike  vote  is  taken.    Other  unions  should  encourage  this  practice. 

6.  Avoid  unnecessary  delays  in  beginning  negotiations  and  in  conducting  them. — 
Stalling  by  one  side  or  another  gives  rise  to  antagonisms.  Stalling  has  occurred 
at  times  among  both  unions  and  employers.  If  delay  is  necessary,  let  the  side 
which  needs  it  ask  for  the  delay  and  state  its  reasons.  It  is  helpful  when  the 
date  for  the  completion  of  negotiations  can  be  agreed  upon. 

7.  Begin  the  process  of  negotiations  ichenever  possible  by  presenting  problems 
and  making  proposals  rather  than  offering  "demands"  or  "demanding  rights.'" — 
It  is  true  that  there  are  certain  basic  rights  on  which  each  side  must  insist.  The 
union,  for  example,  must  insist  that  there  be  no  discrimination  or  favoritism. 
If  there  have  been  "wildcat"  strikes,  management  may  have  to  insist  that  they 
be  ended.  Each  side  should  recognize,  however,  that  negotiations  are  likely  to 
be  more  successful  if  problems  are  presented  rather  than  rights  demanded.  The 
question.  What  are  we  going  to  do  about  such  and  such  a  problem?  elicits  a 
hunt  for  remedies  rather  than  a  battle  of  rights.  It  sets  the  stage  for  the  discus- 
sion of  how  to  get  certain  things  done  or  how  to  prevent  certain  things  from 
happening. 

8.  Make  a  record  each  day  of  agreements  reached  or  tentatively  reached,  but 
it  is  not  generally  desirable  to  introduce  stenographers  or  mechanical  recording 
devices  into  negotiations.  Recording  tlie  discussion  encourages  people  to  speak 
for  the  record  and  to  avoid  direct  and  normal  negotiation.  It  creates  suspicion 
as  to  the  ultimate  use  of  the  record.  Negotiations  should  not  be  used  as  a  forum 
to  make  aggressive  and  antagonistic  speeches  to  be  passed  along  to  constituents. 

9.  Insist  that,facts  and  arguments  be  offered. — Welcome  facts  and  arguments 
which  are  presented  by  the  other  side.  Sponsor  collection  of  facts  by  neutral 
auspices  for  the  use  of  both  sides.  Concede  agreement  with  facts  and  arguments 
regardless  of  whether  this  agreement  carries  agreement  concerning  conclusions. 

10.  The  employer  should  make  proposals  as  well  as  the  union,  in  case  he 
believes  that  the  agreement  should  be  changed.  Some  employers  have  assumed 
that  proposals  should  come  from  the  unions  and  have  contented  themselves  by 
simply  saying  "No"  to  certain  or  to  all  proposals.  The  members  of  the  union, 
however,  are  likely  to  measure  the  outcome  of  negotiations  by  the  disposition 
of  certain  key  proposals.  Proposals  on  the  part  of  employers  introduce  flexi- 
bility into  the  negotiations  and  help  create  opportunities  to  grant  the  key  proposals 
of  the  union  on  terms  which  are  acceptable  to  the  employer. 

11.  Recog7iize  that  negotiations  may  result  in  changing  your  mind. — This  means 
that  each  side  must  not  expect  to  come  out  of  the  negotiations  with  everything  it 
asked  for.  Each  side  must  recognize  that  the  other  side  may  induce  the  first  side 
to  alter  its  ideas  of  what  is  fair.  Hence,  neither  side  should  definitely  regard 
its  proposal  as  the  minimum  terms  which  it  is  willing  to  accept. 

12.  Be  prepared  to  get  results  gradually. — Each  side  is  likely  to  desire  to  have 
more  clmnges  considered  than  would  be  practicable  to  make  in  one  negotiation. 
This  should  not  prevent  each  side  from  presenting  its  proposals.  One  of  the 
purposes  of  the  negotiations  should  be  to  determine  which  proposals  should  be 
adopted  and  which  should  be  postponed.  The  success  of  collective  bargaining 
is  also  aided  when  each  side  has  an  opportunity  to  prepare  its  constituents  to 
accept  proposals  offered  by  the  other.  Hence,  proposals  may  have  to  be  discussed 
for  two  or  more  negotiations  before  agreement  is  achieved. 
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13.  Preserve  good  manners  and  keep  discussion  focused  on  relevant  issues. — 
This  prevents  the  will  to  settle  from  heing  impaired  by  "pouiuling  the  table'' 
and  by  threats.  A  chairman  of  the  conference  can  preserve  good  manners  if 
he  wishes,  but  it  is  desirable  that  both  sides  fortify  him  with  clear  and  definite 
instructions  on  this  point. 

In  case  a  union  and  employer  are  negotiating  their  first  contract,  certain 
special  procedures  are  useful.  An  early  conference  should  be  held  at  which 
the  terms  of  the  contract  are  not  discussed.  It  should  have  the  purpose  of  helping 
the  parties  become  acquainted  with  each  other.  At  the  time  a  first  contract 
is  negotiated,  it  is  particularly  important  that  the  union  be  represented  by 
experienced  negotiators  from  the  national  office.  Conferences  for  negotiations 
should  be  arranged  as  early  as  possible  after  the  preliminary  conference.  The 
union  should  submit  written  proposals  to  the  employer  as  early  as  possible. 
One  conference  may  be  held  for  the  union  to  explain  its  proposals.  The  com- 
pany should  submit  written  counterproposals  as  soon  as  possible.  Although  the 
parties  may  be  expected  to  propose  more  than  they  are  willing  to  accept,  it  is 
■desirable  that  both  union  proposals  and  company  counterproposals  should  not  be 
far  out  of  line  with  what  each  side  is  willing  to  do.  Negotiations  will  proceed 
more  smoothly  if  at  the  very  outset  agreement  can  be  reached  concerning  the 
effective  date  when  any  wage  increase  may  be  agreed  to. 

III.  A  New  and  Stronger  Conciliation  Service  Which  Gb'es  New  Oppoetuni- 
TiES  AND  New  Responsibilities  to  Employers  and  Trade-Unions,  and  a  New 
Arbitration  Service  of  Assured  Competence  and  Impartiality. 

The  committee  has  pointed  out  that  tlie  responsibility  for  industrial  relations 
in  the  Commonwealth  should  rest  with  employers  and  employees  through  their 
organizations.  Their  best  opportuniy  to  exercise  this  responsibility  is  in  their 
dealings  with  one  another.  The  employers  and  trade  luiions,  however,  should 
have  an  instrument  to  help  them  maintain  good  industrial  relations  when  unas- 
sisted negotiations  fail.  That  instrument  should  be  the  conciliation  service. 
In  addition,  the  Commonwealth  should  have  an  arbitration  service  of  assured 
competence  and  impartiality. 

The  employers  and  the  employees  of  the  Commonwealth  have  the  greatest 
interest  in  an  efficient  and  fair  conciliation  service  and  in  a  competent  and 
impartial  arbitration  service.  Consequently,  it  is  fitting  and  proper  that  the  two 
groups  through  their  respective  organizations,  be  given  the  opportunity  to 
develop  the  kind  of  conciliation  service  and  the  kind  of  arbitration  service  which 
meet  their  needs.  Such  an  opportunity  has  never  been  given  employers  and 
trade-unions  eitlier  in  Massachusetts  or  anywhere  else  in  the  world.  The  pro- 
posal of  the  committee,  therefore,  marks  an  important  step  forward  (1)  in 
imposing  on  employers  and  employees  the  responsibility  for  developing  good 
industrial  relations,  and  (2)  in  giving  them  powerful  instruments  with  which 
to  meet  that  responsibility. 

Specifically,  the  committee  proposes  the  following  steps  : 

1.  The  conciliation  ser-.ice  shall  be  an  independent  agency  within  tlie  depart- 
ment of  labor  and  industries. 

2.  The  conciliation  service  shall  be  under  the  administration  of  a  director  of 
conciliation  who  sliall  be  responsible  for  appointing  conciliators,  and  wlio  shall, 
in  general,  be  directly  responsible  for  tlie  satisfactory  administration  of  the 
service. 

3.  The  director  shall  be  assisted  in  the  administration  of  the  service  by  the 
advice  and  counsel  of  a  joint  labor-management  committee  which  shall  consist 
of  four  representatives  of  management  and  four  representatives  of  labor.  The 
four  representatives  of  management  shall  be  appointed  by  the  Governor  from  a 
list  of  not  less  than  eight  nominees  submitted  by  the  Associated  Industries  of 
Massachusetts.  The  representatives  of  labor  shall  be  appointed  by  the  Governor 
from  a  list  of  not  less  than  four  nominees  submitted  l)y  the  Massachusetts  State 
Federation  of  Labor,  and  not  less  than  four  nominees  submitted  by  the  Massa- 
chusetts State  Industrial  Union  Council.  Two  of  the  labor  representatives  shall 
be  selected  from  the  nominations  of  the  Massachusetts  State  Federation  of  Labor, 
and  two  from  the  nominations  of  the  Massachusetts  State  Industrial  Council. 
The  Governor  shall  be  authorized  to  request  tlie  nominating  organizations  for 
additional  nominations,  but  no  appointments  to  the  joint  labor-management  ad- 
visory committee  shall  be  made  except  from  persons  nominated  by  the  designated 
employer  and  labor  organizations.     The  members  of  the  committee  shall  serve 
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without  compensation.  They  shall  be  appointed  for  an  indefinite  period  subject 
to  the  continuing  approval  of  the  nominating  organization.  If  a  member  of  the 
advisory  committee  fails  to  attend  two  successive  quarterly  meetings,  his  place 
shall  become  vacant,  and  the  director  shall  notify  the  Governor  and  tlie  nominat- 
ing organization. 

4.  The  director  shall  be  a  person  of  established  reputation  and  proven  experi- 
ence in  industrial  relations.  He  shall  be  appointed  by  the  Governor  from  nomina- 
tions submitted  by  the  joint  labor-management  advisory  committee.  The  Gov- 
ernor shall  be  authorized  to  request  additional  nominations  from  the  committee, 
but  the  director  shall  be  selected  from  nominations  submitted  by  tlie  committee. 

5.  The  terra  of  the  director  shall  be  for  5  years,  and  his  salary  shall  be  $9,000 
a  year.  The  labor-management  advisory  committee  may  at  any  time,  by  unani- 
mous vote,  recommend  to  the  Governor  that  the  director  be  dismissed  from  his 
position,  and  the  Governor  shall  be  bound  by  such  unanimous  recommendation. 

6.  There  shall  be  not  less  than  four  full-time  conciliators  appointed  by  the 
director  of  conciliation,  with  the  advice  and  consent  of  the  joint  labor-manage- 
ment advisory  committee.  Each  conciliator  shall  receive  a  salary  of  $8,000  a 
year.  He  may,  however,  be  removed  for  cause  by  the  director  of  conciliation ; 
with  the  advice  and  consent  of  the  joint  labor-management  advisory  committee. 
As  many  additional  conciliators  shall  be  appointed  as  may  be  necessary.  With 
the  approval  of  the  joint  labor-management  advisory  committee,  the  director 
may  appoint  special  conciliators  on  a  per  diem  basis  of  compensation  in  the  event 
that  the  services  of  the  full-time  conciliators  are  not  available,  or  in  special  cases 
where  the  desirability  of  such  appointments  is  clearly  indicated. 

7.  The  joint  labor-management  advisory  committee  shall  meet  quarterly,  and 
at  such  other  times  as  the  director  may  deem  necessary  or  advisal3le,  or  at  the 
joint  request  of  one  member  of  management  and  one  member  of  labor.  The  com- 
mittee shall  receive  quarterly  reports  from  the  director  on  the  operation  of  the 
service. 

8.  The  conciliation  service  shall  maintain  a  panel  of  arbitrators.  No  person 
shall  be  included  in  such  panel  unless  he  has  received  the  unanimous  approval  of 
the  joint  labor-management  advisory  committee.  The  full-time  conciliators  of 
ihe  service  shall  not  be  eligible  for  inclusion  in  the  panel. 

Your  committee  believes  that  the  steps  which  have  been  proposed  will  result  in 
conciliation  service  of  the  liighest  possible  quality.  The  ultimate  responsibility 
will  rest  with  the  organizations  of  employers  and  employees  within  the  Common- 
wealth. We  believe  that  they  will  faithfully  carry  out  their  obligations.  We 
expect  that  their  nominations  for  membersliip  on  the  joint  labor-management 
advisory  committee  will  be  made  with  care,  and  that  the  persons  appointed  from 
tlie  lists  of  nominees  will  be  regular  in  their  attendance  at  meetings  of  the  com- 
mittee and  conscientious  in  the  performance  of  their  duties. 

The  unanimous  approval  of  the  joint  labor-management  advisoi-y  committee 
would  be  the  surest  guaranty  of  the  integrity  and  competence  of  the  arbitrators 
included  in  the  panel.  Arbitrators  would  be  available  on  a  per  diem  basis  to  the 
parties  to  disputes  arising  within  the  Commonwealth.  Compensation  for  their 
services  and  expenses  would  be  paid  by  the  parties.  The  existence  of  such  a 
panel  of  arbitrators  should  provide  substantial  encouragement  to  the  disputes 
to  submit  their  disputes  to  peaceful  adjudication  rather  than  to  resort  to  the 
use  of  economic  force. 

If  the  above  proposals  are  adopted,  your  committee  is  confident  that  the  Con- 
ciliation Service  can  and  will  constitute  an  invaluable  implementation  of  indus- 
trial peace  within  the  Commonwealth.  We  visualize  the  Conciliation  Service  not 
as  an  agency  to  be  called  upon  only  as  a  last  resort  when  other  procedures  have 
failed,  but  as  a  more  positive  agency,  continually  striving  to  avoid  "last  resorts." 
We  visualize  it  as  a  fire-prevention  agency,  and  not  merely  as  a  body  whose  func- 
tion it  is  to  put  out  fires  once  they  have  occurred.  The  Service  must  exert  a 
persistent  influence  in  persuading  employers  and  labor  organizations  to  settle 
their  differences  by  peaceful  methods.  It  will  naturally  try  to  promote  the  use 
of  voluntary  arbitration  as  a  substitute  for  interruptions  of  work.  It  will  make 
every  effort  to  persuade  the  parties  to  potential  disputes  to  enter  into  voluntary 
agreements  for  the  submission  of  future  differences  over  contract  terms  to  arbi- 
tration. Such  agreements — to  be  distinguished  from  agreements  on  substantive 
terms  of  employment — 7night  well  run  for  periods  of  3  to  5  years  or  more.  It 
will  be  a  particular  duty  of  the  Service  to  use  its  best  efforts  to  bring  about  such 
agreements  in  those  segments  of  industry  where  stoppages  of  work  might  have 
serious  repercussions  on  public  health  or  public  safety. 
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IV.    THE    PROBLEM    OF    STRIKES    AND    LOCK-OTTTS    WHICH    JEOPARDIZE    PUBLIC    HEALTH 

AND  PUBLIC  SAFETY 

The  great  interdependence  of  the  modern  economy  means  that  the  health 
and  the  safety  of  the  community  are  immediately  jeopardized  by  interruption 
to  the  production  of  certain  types  of  goods  and  services.  Some  goods  and  services 
on  which  the  community  is  most  immediately  dependent  are  provided  by  the 
Government.  Examples  are  police  protection,  fire  protection,  water  supply,  and 
the  services  provided  by  public  institutions,  such  as  institutions  for  the  aged, 
the  feeble-minded,  the  insane,  the  handicapped,  and  prisons  and  hospitals,  and 
the  activities  of  many  Government  departments  which  are  essential  to  the  day- 
to-day  enforcement  of  laws. 

Private  industry  and  private  institutions  provide  services  which  are  almost 
as  essential  as  those  provided  by  the  Government.  Examples  are  hospital  serv- 
ice, electric  light  and  power,  and  gas.  The  community  is  less  immediately  de- 
pendent upon  deliveries  of  food  or  fuel,  but  an  interruption  of  these  services 
would  soon  jeopardize  public  health  and  public  safety.  One  can  easily  under- 
stand what  a  calamity  would  be  caused  by  a  strike  or  lock-out  of  nurses  in  a 
hospital  or  by  a  strike  or  lock-out  in  an  electric  light  and  power  plant  in  a  large 
city  in  midwinter.  Thousands  of  homes  would  be  cold  because  oil  burners  da 
not  run  without  electricity.  Many  factories  and  stores  which  depend  for  their 
operation  upon  electricity  would  close.  Elevators  would  not  run,  and,  unless 
transportation  systems  had  their  own  source  of  power,  streetcars  and  subways 
would  not  operate.  A  shut-down  in  the  production  of  gas  would  deprive  many 
homes  of  heat  and  many  more  homes  of  cooking  facilities.  The  resumption  of 
service  would  involve  many  hazards. 

An  interruption  of  other  important  types  of  service,  such  as  street  railway 
and  bus  transportation  or  telephone  service,  would  disrupt  production  and  cause 
inconvenience  and  economic  loss  far  beyond  strikes  and  lock-outs  in  most 
other  industries.  Nevertheless,  they  would  not  jeopardize  the  public  health  and 
public  safety. 

It  is  obviously  important  that  the  Government  have  clearly  defined  authority 
and  well-planned  policies  to  protect  the  community  against  interruptions  to 
production  which  would  gravely  imperil  the  public  health  or  the  public  safety. 
The  following  principles  are  useful  guides  in  formulating  procedures  and  policies 
for  protecting  the  community  against  strikes  or  lock-outs  which  gravely  imperil 
the  public  health  and  the  public  safety. 

1.  The  right  of  employees  or  employers  to  interrupt  the  production  of  goods 
and  services  which  are  immediately  required  for  the  public  health  and  public 
safety  is  a  more  qualified  right  than  the  right  of  employees  and  employers  to 
interrupt  the  production  of  less  immediately  essential  goods  and  services. 
People  upon  whose  work  the  public  health  and  safety  immediately  depend  may 
have  on  paper  the  right  to  strike,  but  an  extensive  use  of  the  right  to  strike 
would  result  in  its  being  taken  away  from  them.  In  other  words,  the  right  to 
strike  is  in  effect  a  right  which  they  possess  only  so  long  as  they  do  not  use  it. 

2.  Public  officials  are  entitled  to  have  their  duty  and  authority  to  protect  the 
public  health  and  public  safety  clearly  defined,  and  they  are  entitled  to  be 
pi-ovided  with  effective  instruments.  It  is  neither  fair  nor  wise  to  compel  public 
officials  to  rely  upon  makeshift  instruments  of  doubtful  legality. 

3.  If  arbitration  through  an  impartial  board  is  available  to  the  parties,  and 
if  one  or  both  of  the  parties  refuse  arbitration,  the  paramount  issue  in  the  dispute 
becomes,  not  the  differences  between  the  parties  over  contract  terms,  but  the 
merits  of  the  reasons  of  one  party  or  both  for  insisting  upon  jeopardizing  the 
public  health  and  public  safety  rather  than  submitting  the  case  to  arbitration. 

The  committee  believes  that  the  long-term  arbitration  agreements  proposed 
in  section  III  of  this  report  can  be  developed  to  give  the  Commonwealth  com- 
plete protection,  or  nearly  complete  protection,  against  strikes  or  lock-outs  which 
might  imperil  the  public  health  or  public  safety.  One  of  the  responsibilities  of 
the  new  type  of  conciliation  service  recommended  by  the  committee  is  to  induce 
employers  and  unions  to  make  long-term  arbitration  agreements  in  all  industries 
where  an  interruption  to  production  would  seriously  injure  the  community.  The 
committee,  however,  must  take  account  of  the  possibility  that  there  may  be 
a  few  situations  in  essential  industries  where  the  parties  are  unwilling  to 
negotiate  a  long-term  arbitration  agreement.  Effective  protection  of  the  interests 
of  the  community  requires  that  there  be  ways  of  providing  for  these  cases.  The 
committee  suggests  the  following  arrangements : 
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If  the  director  of  conciliation  believes  tliat  a  dispute  is  likely  to  produce  an 
interruption  of  service  wiiich  would  gravely  threaten  the  public  health  or  tlie 
public  safety,  and  if  conciliation  has  been  refused  or  has  failed  to  produce  an 
agreement,  and  if  arbitration  has  been  refused,  the  director  shall  inform  the 
Governor  and  recommend  that  the  Governor  declare  an  emergency.  The  Gov- 
ernor may  in  his  discretion  act  on  the  recommendation  of  the  dii'ector  of 
conciliation. 

If  the  Governor  declares  an  emergency,  the  committee  recommends  that  two 
procedures  be  specifically  authorized  which  the  Governor  in  his  discretion  may 
employ : 

(a)  Require  the  party  or  parties  refusing  arbitration  to  show  cause  for  this 
action.  This  hearing  sliall  be  conducted  before  a  specially  appointed  moderator 
selected  by  the  Governor.  The  moderator  shall  be  a  person  skilled  in  indus- 
trial relations  and  with  an  established  reputation  for  impartiality.  In  the 
event  that  the  Governor  orders  a  show-cause  hearing,  the  parties  may  be  re- 
quired, if  necessary,  to  maintain  the  status  quo  for  i.5  days.  The  show-cause 
hearing  shall  be  strictly  limited  to  a  review  of  the  reasons  for  the  refusal  of 
arbitration,  not  a  review  of  the  merits  of  the  unsettled  issues  between  the  par- 
ties. It  shall  be  the  duty  of  the  moderator  to  endeavor  to  work  out  a  form 
of  arbitration  which  is  mutually  acceptal^le  to  the  parties.  If  the  show-cause 
hearing  fails  to  produce  an  agreement  to  arbitrate,  the  moderator  shall  make 
public  his  findings. 

(&)  Invite  the  parties  to  submit  their  case  to  a  special  emergency  board  of 
arbitration  appointed  by  the  director  of  conciliation  from  tlie  standing  panel  of 
arbitrators.  The  emergency  board  shall  conduct  its  hearings  and  make  its  report 
within  a  period  of  30  days  unless  a  longer  time  is  mutually  agreed  upon.  During 
tlie  hearings  before  the  emergency  board  and  for  30  days  after  its  report  has 
been  may  public,  the  parties  shall  be  bound  to  maintain  the  status  quo,  with 
respect  to  the  matters  in  dispute,  except  as  tliey  may  make  changes  by  mutual 
agreement.  The  emergency  board,  in  determining  the  effective  date  of  its  award, 
sliall  consider  any  evidence  on  the  responsibility  of  either  party  for  prolonging 
the  procedure  or  rejecting  arbitration. 

The  committee  is  aware  of  tlie  possibility  that  the  availabilit.v  of  emergency 
boards  may  discourage  the  parties  from  settling  their  differences  by  negotiation 
or  voluntary  arbitration.     It  has  attempted  to  guard  against  this  danger. 

If  one  party  or  both  reject  the  recommendations  of  tlie  emergency  board,  a 
strike  or  lock-out  may  occur  which  imperils  the  public  health  or  the  public  safety. 
In  that  event  it  is  important  that  the  Governor  have  adequate  and  specific 
authority  for  dealing  with  the  situation.  Board  powers  are  conferred  on  the 
Governor  by  section  9H  of  chapter  23  of  the  General  Laws,  and  by  the  Common- 
wealth Defense  Act  of  1917,  which  is  referred  to  in  section  9H  of  chapter  23. 
Section  9H  of  chapter  23  of  the  General  Laws  reads  as  follows: 

"Whenever  the  governor  shall  determine  that  an  emergency  exists  in  respect 
to  food  or  fuel,  or  any  other  common  necessary  of  life,  including  the  provislng 
of  shelter,  or  any  two  or  more  of  such  necessaries  of  life,  he  may,  with  the 
approval  of  the  council,  by  a  writing  signed  by  him,  designate  the  adjutant 
general,  the  commissioner  of  labor  and  industries,  and  the  commissioner  of 
public  safety  to  act  as  an  emergency  commission,  and  thereupon  the  commission 
shall  have,  with  respect  to  the  necessary  or  necessaries  of  life  as  to  which  the 
emergency  exists,  all  the  powers  and  authority  granted  by  the  commonwealth 
defense  act  of  nineteen  hundred  and  seventeen,  being  chapter  three  hundred  and 
forty-two  of  the  General  Acts  of  nineteen  hundred  and  seventeen,  to  persons 
designated  or  appointed  by  the  governor  under  section  twelve  of  said  chapter 
three  hundred  and  forty-two  and  the  governor  may  revoke  sucli  written  authority 
at  any  time.  During  such  an  emergency  the  governor,  with  the  approval  of 
the  council,  may  make  and  promulgate  rules  and  reglations,  effective  forthwith, 
for  the  carrying  out  of  the  purposes  of  this  section  and  for  the  performance  by 
the  commonwealth  and  the  cities  and  towns  thereof  of  any  function  affecting 
food  or  fuel  or  any  other  common  necessary  of  life,  including  the  providing  of 
shelter,  authorized  under  Article  XLVII  of  the  amendments  to  the  Constitution. 
Violation  of  any  such  rule  or  regulation  shall  lie  punished  by  a  fine  of  not  more 
tlian  five  hundred  dollars  or  by  imprisonment  for  not  more  than  six  months,  or 
by  both.  The  provisions  of  said  chapter  three  hundred  and  forty-two  are  hereby 
made  operative  to  such  extent  as  the  provisions  of  tills  section  may  from  time 
to  time  require." 

The  Commonwealth  Defense  Act  of  1917  contains  the  following  sections  which 
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bear  on  the  Governor's  authority  to  deal  with  emergencies  in  respect  to  "any 
common  necessaries  of  life." 

"Section  6.  Whenever  the  governor  shall  believe  it  necessary  or  expedient 
for  the  purpose  of  better  securing  the  public  safety  or  the  defence  or  welfare 
of  the  commonwealth,  he  may  with  the  approval  of  the  council  take  possession : 
(a)  Of  any  laud  or  buildings,  machinery  or  equipment,  (b)  Of  any  horses,, 
vehicles,  motor  vehicles,  aeroplanes,  ships,  boats,  or  any  other  means  of  convey- 
ance, rolling  stock  of  steam  or  electric  railroads  or  of  street  railways,  (c)  Of 
any  cattle,  poultry,  and  any  provisions  for  man  or  beast,  and  any  fuel,  gasoline,, 
or  other  means  of  propulsion  whicli  may  be  necessary  or  convenient  for  the  use- 
of  the  military  or  naval  forces  of  the  commonwealth  or  of  the  United  States, 
or  for  the  better  protection  or  welfare  of  the  commonwealth  or  its  inhabitants.. 
He  may  use  and  employ  all  property  so  taken  possession  of  for  the  service  of  the 
commonwealth  or  of  the  United  States,  for  such  times  and  in  such  manner  as 
he  shall  deem  for  the  interests  of  the  commonwealth  or  its  inhabitants,  and  may 
in  particular,  when  in  his  opinion  the  public  exigency  so  requires,  sell  or  dis- 
tribute gratuitously  to  or  among  any  or  all  of  the  inhabitants  of  the  common- 
wealth anything  taken  under  clause  (c)  of  this  section  and  may  fix  minimum 
and  maximum  prices  therefor.  He  shall,  with  the  approval  of  the  council,  award 
reasonable  compensation  to  the  owners  of  any  property  of  which  he  may  take 
possession  under  the  provisions  of  this  section  and  for  its  use,  and  for  any  injuri* 
thereto  or  destruction  thereof  caused  by  such  use." 

"Section  23.  Whenever  the  governor,  with  the  advice  and  consent  of  the  coun- 
cil, shall  determine  that  an  emergency  has  arisen  in  regard  to  the  cost,  supply, 
production,  or  distribution  of  food  or  other  necessaries  of  life  in  this  common- 
wealth, he  may  ascertain  the  amount  of  food,  or  other  necessaries  of  life  within  the 
commonwealth ;  the  amount  of  land  and  labor  available  for  the  production  of 
food ;  the  means  of  producing  within  or  of  obtaining  without  the  commonwealth 
food  or  other  necessaries  of  life  as  the  situation  demands ;  and  the  facilities  for 
the  distribution  of  the  same,  and  may  publish  any  data  obtained  relating  to  the 
cost  or  supply  of  such  food  or  other  necessaries,  and  the  means  of  producing  or  of 
obtaining  or  distributing  the  same.  In  making  the  said  investigation  he  may  com- 
pel the  attendance  of  witnesses  and  the  production  of  documents,  and  may  ex- 
amine the  books  and  papers  of  individuals,  firms,  associations,  and  corporations 
producing  or  dealing  in  food  or  other  necessaries  of  life,  and  he  may  compel  the 
cooperation  of  all  otticers,  boards,  commissions,  and  departments  of  the  common- 
wealth having  information  that  may  assist  him  in  making  the  said  investigation." 

These  statutes  provide  the  Governor  with  broad  powers.  These  powers  are 
especially  useful  if  the  interruption  of  essential  services  is  caused  by  the  recal- 
citrance of  management.  The  powers  granted  to  the  Governor  by  these  statutes 
are  presumably  also  adequate  to  deal  with  strike  situations. 

The  committee  does  not  believe  that  the  seizure  of  plants  is  a  desirable  way  of 
dealing  with  disputes  between  labor  and  management,  and  calls  attention  to  the 
fact  that  seizure  does  not  settle  differences  over  the  terms  of  employment.  In  the 
case  of  public  seizure  of  a  plant,  the  committee  recommends  that  the  Governor 
shall  continue  to  maintain  existing  wages  and  working  conditions  unless  he  puts 
into  effect  the  wages  and  conditions  of  employment  recommended  by  the  emergency 
board.  In  the  event  that  an  emergency  board  has  not  been  appointed  in  the  dis- 
pute, the  committee  recommends  that  the  Governor  maintain  existing  wages  and 
working  conditions  unless  he  asks  the  director  of  conciliation  to  appoint  a  special 
board  from  the  panel  of  arbitrators  to  determine  wages  and  working  conditions 
under  public  operation. 

The  committee  believes  that  the  procedures  outlined  will  make  emergencies 
exceedingly  rare,  and  that  they  will  permit  any  emergencies  which  arise  to  be 
handled  with  due  consideration  to  all  of  the  interests  involved. 

V.   PROBLEMS  RAISED  BY  THE  CLOSED   SHOP,   UNION   SHOP,   AND   MAINTENANCE  OF 

MEMBERSHIP  CLAUSES 

About  7,000.000  union  workers  in  the  United  States  work  under  closed  shop  or 
union  shop  contracts.  This  means  that  about  one-fifth  of  the  nonexecutive  and 
nonprofessional  jobs  in  American  industry  may  be  held  only  by  per.sons  who  meet 
the  membership  requirements  of  unions.  In  1945,  an  additional  4,000,000  union 
members  were  employed  under  maintenance  of  mebership  clauses.  Hence,  nearly 
one-third  of  the  nonexecutive  and  nonprofessional  jobs  in  American  industry  may 
be  held  only  by  persons  who  are  in  good  standing  in  unions.    The  ratios  which 
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apply  to  the  Nation  as  a  whole  are  probably  roughly  applicable  to  Massachusetts. 
These  ratios  indicate  the  importance  of  some  of  the  problems  raised  by  the  closed 
shop,  the  union  shop,  and  maintenance  of  membership  clauses. 

During  recent  years  the  right  of  employers  and  unions  to  negotiate  closed  shop 
contracts  has  been  substantially  restricted,  and  the  effect  of  closed  shop  contracts 
upon  the  rights  of  union  members  and  nonmembers  has  been  somewhat  clarified. 
The  principal  restrictions  on  closed  shop  contracts  haev  been  imposed  by  the  Rail- 
way Labor  Act  and  the  Wagner  Act,  but  a  number  of  States  have  imposed  special 
restrictions.  The  Railway  Labor  Act,  although  not  specifically  mentioning  closed 
shop  contracts,  makes  no  exception  of  them  in  its  rule  against  discrimination. 
Hence,  it  would  be  a  criminal  offense,  punishable  by  substantial  fine  or  imprison- 
ment or  both,  for  a  railway  official  to  sign  a  closed-shop  contract.  The  Wagner 
Act  permits  closed  shop  or  union  shop  contracts  where  the  labor  organization  is  the 
representative  of  a  majority  of  the  emploj^ees  in  a  unit  appropriate  for  collective 
bargaining.  In  other  cases,  closed  shop  or  union  shop  contracts  would  be  an 
unfair  labor  practice.  Arizona,  Arkansas,  Florida,  Louisiana,  Nebraska,  Nevada, 
South  Dakota,  Tennessee,  and  Virginia  have  outlawed  the  closed  shop.  In  Colo- 
rado. Kansas,  and  Wisconsin  the  validity  of  the  closed-shop  or  union-shop  con- 
tracts depends  upon  approval  by  a  specified  percentage  of  employees  in  the  bar- 
gaining unit. 

In  the  case  of  James  v.  MarinsMp  Corporation  (155  Pac.  Reporter,  329-342 
(1944)),  the  Supreme  Court  of  California  held  that  a  closed  shop  may  not  be 
enforced  by  a  labor  union  together  with  an  arbitrarily  or  partially  closed  union 
membership.  In  Wallace  Corporation  v.  National  Labor  Relations  Board  (323 
U.  S.  248  (1944),  the  Supreme  Court  of  the  United  States  held  that  a  union  which 
won  a  labor  board  election  and  subsequently  negotiated  a  closed  shop  contract 
must  allow  all  of  the  employees  in  the  unit  to  become  members.  Otherwise,  in 
the  view  of  the  Court  the  whole  policy  of  the  National  Labor  Relations  Act  would 
be  defeated.  The  bargaining  agent  under  the  act  is  reqitired  to  represent  the 
interests  of  all  workers  in  the  unit,  not  just  its  own  or  those  of  its  members. 
If  the  victorious  unit  were  permitted  through  a  closed  shop  contract  to  exclude 
members  of  the  minority,  the  closed  shop  or  the  union  shop  could  be,  in  the  words 
of  the  court,  "a  readily  contrived  mechanism  for  evasion  of  the  act."  Both  Colo- 
rado and  Wisconsin  provide  by  statute  that  an  all-union  agreement  shall  be 
terminated  on  a  finding  by  the  State  labor  relations  commission  that  the  labor 
organization  "unreasonably  has  refused  to  receive  as  a  member  any  employee 
of  the  employer." 

The  decisions  of  the  National  Labor  Relations  Board  and  of  the  courts  do  not 
clearly  define  the  obligation  of  an  employer  under  a  closed  siiop  contract  to  dis- 
charge employees  who  have  been  disciplined  by  a  union  for  activities  on  behalf 
of  a  rival  union. 

The  committee  believes  that  the  closed  shop,  the  vmion  shop,  and  maintenance  of . 
membership  should  be  matters  for  collective  bargaining.  The  committee,  there- 
fore, does  not  recommend  that  the  closed  shop  be  prohibited  in  the  Commonwealth 
of  Massachusetts.  The  closed  shop  and  the  union  shop  are  well-established  insti- 
tutions in  many  industries,  and  serve  useful  purposes.  In  the  absence  of  a  closed 
shop  or  union  shop,  it  becomes  possible  to  accept  the  benefits  of  a  trade  union 
without  bearing  a  share  of  the  cost  of  maintaining  the  vmion  and  the  cost  of 
administering  the  agreement  which  the  union  has  negotiated,  and  to  shirk  the 
responsibility  of  participating  in  the  affairs  of  the  union.  Furthermore,  the 
closed  shop  and  the  union  shop  mean  that  all  members  in  the  bargaining  unit 
belong  to  the  union  and  have  an  oijportunity  to  participate  in  its  affairs.  This 
helps  the  union  to  become  more  representative  of  the  people  in  the  bargaining  unit. 

The  committee  believes,  however,  that  the  closed  shop  and  the  union  shop  raise 
problems  of  great  importance,  and  that  these  problems  require  careful  attention, 
and,  in  some  cases,  legislative  action.  The  closed  shop  and  the  union  shop  cause 
the  admission  requirements  of  trade  unions  to  become  affected  with  the  public 
interest.  Likewise,  a  closed  shop,  a  union  shop,  or  maintenance  of  membership 
clauses  cause  the  administration  of  discipline  by  unions  to  be  affected  with  the 
public  interest.  Both  the  closed  shop  and  the  union  shop  permit  certain  abu.ses. 
It  is  in  the  interest  of  trade  unions,  as  well  as  the  rest  of  the  community, 
that  these  abuses  be  guarded  against.  Two  basic  questions  are  involved:  (1) 
the  right  of  persons  to  belong  to  a  trade-union,  and  (2)  the  right  of  ijersons  to 
remain  members  of  a  trade-union.  Maintenance  of  membership  clauses  do  not 
raise  the  first  question,  btit  they  raise  the  second  one. 

Every  one  will  agree  that  all  occupations  and  industries  should  be  open  to  all 
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trnployiuent  seekers,  regardless  of  race,  color,  religious  creed,  or  sex.  Some 
unions  exclude  persons  from  membership  because  of  certain  races,  color,  or  creed. 
A  few  do  not  take  in  women.  The  problem  of  admission  requirements  has  been 
solved  in  part  in  Massacliusetts  b.v  the  provisions  of  section  4,  paragraph  2,  of 
the  Massachusetts  Fair  Employment  Act,  which  states  that  it  is  unlawful — 

"For  a  labor  organization,  because  of  race,  color,  religious  creed,  national 
origin  or  ancestry  of  any  individual,  to  exclude  from  full  membership  rights 
or  expel  from  its  membership  such  individual  or  to  discriminate  in  any  way 
against  any  of  its  members,  or  against  any  employer  or  any  individual  employed 
by  an  employer,  unless  based  upon  a  bona  fide  occupational  qualification." 

The  Fair  Employment  Act,  however,  does  not  prevent  unions  from  denying 
admission  because  of  sex ;  it  does  not  cover  cases  where  union  membership  does 
not  give  certain  types  of  employees  full  voting  rights  within  the  union;  and  it 
does  not  deal  with  the  problem  of  high  initiation  fees. 

Eight  unions  have  constitutional  provisions  excluding  women,  but  the  exclusion 
of  women  is  more  widespread  than  this  number  would  indicate.  The  committee 
is  not  prepared  to  recommend  that  unions  be  required  to  alter  their  admission 
requirements  to  accept  women.  It  does  believe,  however,  that  the  laws  of  the 
State  should  provide  tliat  no  closed-siiop  contract  or  union-shop  contract  should 
"be  interpreted  to  prevent  the  employment  of  women,  and  that  no  employer 
should  be  held  to  be  in  violation  of  a  closed-shop  contract  or  union-shop  contract 
hy  reason  of  hiring  women. 

The  committee  believes  that  no  union  should  be  permitted  to  negotiate  a 
closed-shop  or  union-shop  contract  for  a  given  group  of  workers  in  the  Common- 
wealth if  the  union  denies  full  voting  rights  to  those  workers.  This  provision 
should  not  prevent  unions  from  excluding  workers  who  are  not  participants  in  a 
union  insurance  plan  from  voting  on  que.stions  pertaining  to  the  insurance  plan. 
Nor  should  it  require  unions  to  give  locals  of  various  sizes  precisely  proportionate 
voting  rights  in  the  national  convention  or  prevent  unions  from  limiting  the 
Dumber  of  votes  accorded  to  large  locals. 

The  committee  believes  that  when  a  worker  is  required  to  join  a  union  as  a 
condition  of  employment,  the  terms  of  admission  are  a  matter  of  public  interest, 
and  that  in  the  interest  of  good  industrial  relations,  initiation  fees  should  not  be 
burdensome.  The  committee  calls  attention  to  the  fact  that  reports  on  initiation 
fees  of  unions  are  required  by  the  present  law  of  the  Commonwealth,  and  would 
continue  to  be  required  by  the  recommendation  in  section  VIII  of  this  report. 
These  reports  will  indicate  to  unions  and  to  the  legislature  to  what  extent  a 
problem  is  created  by  initiation  fees  in  Massachusetts. 

The  administration  of  discipline  by  unions  when  closed-shop  contracts,  union- 
shop  contracts,  or  maintenance-of-membership  clauses  are  in  effect,  raises  a  num- 
ber of  difficult  and  important  problems.  Unions  have  the  problem  of  protecting 
themselves  against  members  who  are  agents  of  employers  or  outside  political 
groups,  or  who  are  irresponsible  cranks.  This  problem  has  led  a  number  of 
unions  to  authorize  discipline  for  vague  offenses.  For  example.  Prof.  Philip  Taft, 
in  examining  the  constitutions  of  81  national  unions,  found  that  29  permit  mem- 
bers to  be  disciplined  for  "slandering  an  officer,"  15  for  "creating  dissension," 
20  for  "undermining  the  luiion  or  working  against  its  interest,"  25  for  "action 
which  is  dishonorable  or  which  might  injure  the  labor  movement,"  21  for  "circu- 
lating written  material  dealing  with  trade-union  business  without  permission  of 
the  general  executive  board." 

The  committee  is  not  prepared  to  recommend  that  the  Commonwealth  prescribe 
the  offenses  for  which  unions  may  impose  discipline  or  to  forbid  discipline  for 
certain  specified  offenses.  IS'evertheless,  the  committee  believes  that  certain 
safeguards  are  necessary.     It  proposes,  therefore  : 

1.  That  it  should  be  an  unfair  labor  practice  for  a  union  to  require  an  employer 
to  discharge  or  susi>end  any  worker  because  of  loss  of  good  standing  in  the  union 
for  any  reason  while  the  worker  is  appealing  his  case  through  the  channels 
regularly  provided  by  the  union  constitution  and  bylaws. 

2.  That  workers  who  are  expelled  or  suspended  by  the  union  for  reasons  other 
than  malfeasance  in  office  or  for  failure  to  pay  the  regular  initiation  fee,  dues, 
or  assessments  shall,  after  having  exhausted  the  procedures  provided  by  the 
union  constitution  and  bylaws,  have  an  appeal  to  the  State  labor-relations  com- 
mission. Pending  appeal  to  the  State  labor-relations  commission,  the  worker 
may  continue  in  employment,  and  it  shall  be  an  unfair  labor  practice  for  the 
employer  to  discharge  or  suspend  him  for  the  offense  under  appeal.  The  State 
labor-relations  commission  shall  review  the  action  of  the  final  union  authority 
to  determine  (a)  whether  the  complainant  was  disciplined  in  accordance  with 
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the  union  constitution  and  bylaws;  (&)  whether  he  had  an  adequate  hearing 
and  a  fair  trial;  (c)  whether  the  action  of  the  union  violated  any  established 
public  policy  of  the  Commonwealth:  and  (d)  whether  the  offense  committed 
warranted  the  discipline  imposed.  If  the  commission  finds  that  the  discipline 
was  disproportionate  to  the  offense,  it  shall  order  the  union  to  restore  the  com- 
plainant to  good  standing.  The  union  may  or  may  not  restore  the  man  to  mem- 
bership, but  if  it  refuses  to  do  so,  he  shall  not  be  deprived  of  his  job.  Pending 
appeal  to  the  union  and  the  State  labor-relations  commission,  the  complainant 
shall  continue  to  pay  regular  union  dues  and  assessments. 

The  appeal  which  the  committee  recommends  to  the  State  labor  relations  com- 
mission could,  under  the  existing  law,  be  made  to  the  courts  of  the  Common- 
wealth. This  procedure  is  likely  to  be  slow  and  costly.  The  committee  believes 
that  a  more  expeditious  and  less  costly  procedure  could  be  made  available.  The 
above  procedure  would  not,  of  course,  prevent  either  the  union  or  the  member  from 
appealing  on  points  of  law  to  the  courts  from  the  decisions  of  the  State  labor 
relations  commission. 

VI.  PROPOSALS  TO  ASIEND  THE  STATE  LABOR  RELATIONS  ACT 

Many  proposals  to  amend  the  State  Labor  Relations  Act  have  been  made  from 
time  to  time,  and  some  of  them  have  been  embodied  in  bills.  Furthermore,  the 
proposals  to  amend  the  National  Labor  Relations  Act  are  pertinent  because  the 
State  act  and  the  national  act  are  almost  identical.  The  committee  he  reviewed 
many  of  these  proposals  with  considerable  care.  Some  of  them  seem  to  be  based 
upon  a  misunderstanding  of  the  state  of  the  law ;  some  of  them,  in  the  judgment 
of  the  committee,  would  be  unwise ;  still  others  the  committee  is  prepared  to 
recommend. 

The  frequent  reiteration  of  the  proposal  that  employers  be  permitted  to  com- 
municate with  their  employees  when  thi*eats  ax"e  not  used  or  when  the  commu- 
nication is  not  a  form  of  discrimination,  appeal's  to  be  based  upon  a  misunder- 
standing of  the  extent  to  which  employers  are  permitted  to  communicate  today. 
If  the  interpretation  of  the  National  Labor  Relations  Act  by  tlie  Supreme  Court 
of  the  United  States  is  followed  in  Massachusetts,  as  it  undoubtedly  must  be, 
the  employer  is  free  to  communicate  with  his  employees,  provided  the  communi- 
cation is  not  an  integral  part  of  a  plan  or  activities  which  are  a  violation  of  the 
act.  The  proposal  that  persons  who  engage  in  a  v/ildcat  strike  be  excluded 
from  the  protection  of  the  act  ignores  the  fact  that  the  decisions  of  the  National 
Labor  Relations  Board  and  the  court  now  exclude  such  persons.  Indeed,  if  the 
interpretation  of  the  national  act  is  followed  in  interpreting  the  State  act,  no 
person  hired  during  "an  economic  strike,"  that  is,  a  strike  not  caused  by  an 
employer's  violation  of  the  act,  need  be  dismissed  in  order  to  restore  a  striker 
to  employment. 

Some  proposals  the  committee  does  not  regard  as  wise  or  practicable.  For 
example,  the  committee  does  not  believe  that  it  is  wise  or  practicable  specifically 
to  prohibit  oral  or  written  attacks  on  management  involving  misrepresentation, 
insults,  and  the  like,  or  similar  attacks  upon  the  officers  or  members  of  a  union 
already  certified  as  a  bargaining  agent.  Some  such  atacks  may  be  actionable 
under  the  law  of  slander  or  libel.  The  committee  does  not  believe  that  there 
should  be  a  special  law  of  slander  and  libel  for  the  field  of  industrial  relations. 
If  the  law  of  slander  and  libel  is  to  be  changed,  the  changes  should  be  of  general 
applicability.  The  committee,  of  course,  does  not  condone  misrepresentation  or 
insults,  whether  made  by  union  organizers  or  by  employers.  The  committee  does 
believe,  however,  that  representatives  of  management  should  be  free  to  reply 
to  any  attacks  made  by  a  union  upon  them  or  upon  the  company  which  they 
represent.  The  committee  believes  that  the  present  interpretation  of  the  law 
gives  representatives  of  management  this  freedom. 

It  has  been  proposed  that  the  law  be  amended  to  contain  a  specific  prohibi- 
tion against  intimidation  or  compulsion  in  organizing  workers  or  in  soliciting 
membership  in  a  union.  Some  States  make  certain  organizing  methods  an  un- 
fair labor  practice.  Michigan,  for  example,  makes  it  an  imfair  practice  to  use 
coei'cion  or  force  in  requiring  workers  to  become  members  of  unions.  Penn- 
sylvania specifies  that  the  use  of  threats,  coercion,  and  violence  in  organizing 
workers  is  an  unfair  labor  practice.  The  committee  does  not  recommend  that 
special  prohibitions  of  this  nature  be  added  to  the  State  Labor  Relations  Act. 
The  committee,  of  course,  is  not  condoning  the  use  of  intimidation,  threats, 
coercion,  or  force.  These  words,  however,  have  elastic  meaning.  The  general 
law  of  the  Commonwealth  prohibits  certain  types  of  intimidation,  threats,  or 
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coercion.  Hence  to  some  extent  the  problem  is  covered  by  existing  laws. 
The  committee  believes,  however,  that  the  words  "intimidation,"  "threat,"  or 
"coercion"  should  mean  the  same  thing  wlien  applied  to  activities  of  a  union  as 
when  applied  to  comparable  activities  by  an  employer.  For  example,  if  it  is 
intimidation  for  an  employer  during  a  union  organizing  campaign  to  threaten 
a  worker  with  the  loss  of  his  job  if  he  joins  a  union,  it  should  also  be  intimidation 
for  a  union  under  the  same  circumstances  to  threaten  a  worker  with  the  loss 
of  a  job  if  he  refuses  to  join  the  union.  The  equitable  interpretation  of  these 
words  and  their  application  in  particular  situations  is  a  responsibility  of  the 
courts  of  the  Commonwealth.  The  committee  believes  that  the  courts  can  be 
trusted  to  apply  these  words  fairly  as  jiarticular  cases  arise,  and  that  the  courts 
can  also  be  trusted  not  to  develop  one  law  for  employers  and  another  law  for 
trade-unions. 

Employers  sometimes  regard  high-pressure  salesmanship  on  the  part  of  iinion 
organizers  as  "intimidation."  Whetlier  tliere  is  a  point  beyond  which  urgent  and 
persistent  importuning  of  workers  becomes  intimidation  or  coercion  is  best 
left  for  decision  by  the  courts.  Experience  indicates,  however,  that  secret  ballot 
elections  of  bargaining  agents  sometimes  result  in  a  "no  union"  vote,  even  though 
a  majority  of  workers  had  signed  application  cards  for  admission  to  the  union 
or  cards  authorizing  the  union  to  represent  them.  These  experiences  indicate 
why  bargaining  agents  should  be  selected  by  election  rather  than  card  counts. 
The  practice  of  the  State  labor  relations  commission  is  to  use  election  rather  than 
card  counts. 

The  committee  believes  that  good  industrial  i-elations  in  the  State  would  be 
encouraged,  and  that  the  policy  of  the  State  Labor  Relations  Act  would  be  pro- 
moted by  several  changes  in  the  act.  It  believes  that  these  changes  would  in- 
crease public  confidence  in  the  act  and  would  make  the  law  operate  more  effec- 
tively in  certain  types  of  situations.  All  the  changes  which  the  committee  recom- 
mends are  proposed  because  of  the  committee's  approval  of  the  basic  policy  of 
the  law,  and  because  of  the  committee's  desire  to  make  the  law  serve  all  groups 
in  the  Commonwealth  more  effectively.  The  recommendations  which  the  com- 
mittee makes  for  changes  in  the  law  or  the  rules  and  regulations  of  the  State 
labor  relations  commission  are  as  follows  : 

"1.  Unions,  as  well  as  employers,  would  be  required  to  bargain.  There  is  doubt 
in  the  minds  of  some  members  of  the  committee  whether  good  faith  can  be  com- 
pelled by  legislation.  If  this  is  ti'ue,  perhaps  the  wise  policy  would  be  to  eliminate 
tlie  requirement  from  the  act  altogether.  Some  highly  respected  students  of 
Industrial  relations  favor  such  a  change.  Another  proposal  is  that  the  language 
of  the  Railway  Labor  Act  be  substituted  for  the  language  of  tlie  State  Labor 
Relations  Act.  The  Railway  Labor  Act  imposes  an  obligation  on  both  sides  to 
make  every  reasonable  effort  to  make  and  maintain  agreements.  The  consensus 
in  the  committee,  however,  is  that  the  bargaining  requirements  of  the  act  shall  be 
made  equally  applicable  to  both  trade-unions  and  employers. 

"2.  In  cases  where  the  union  has  not  been  previously  recognized  as  the  exclusive 
bargaining  agent,  the  employer  should  have  the  right  to  petition  the  State  Labor 
Relations  Board  for  an  election,  provided  the  union  asks  the  employer  to  sign  an 
exclusive  bargaining  agreement.  At  tlie  present  time  the  committee  does  not 
believe  that  employers  should  be  given  an  unrestricted  right  to  petition  for  elec- 
tions. This  might  permit  an  employer  to  force  a  premature  election  and  thus  to 
interfere  with  the  legitimate  organizing  activities  of  a  union.  This  possibility 
will  not  arise,  however,  if  the  employer  is  permitted  to  petition  for  an  election 
when  the  imion  asks  the  employer  to  sign  an  exclusive  bargaining  contract.  In- 
deed, it  is  an  unfair  labor  practice  for  an  employer  to  sign  such  a  contract  unless 
the  union  represents  a  majority  of  the  employees  in  the  bargaining  unit.  The 
employer  is  entitled  to  satisfactory  evidence  on  this  point. 

"3.  Thei-e  are  situations  in  which  unions  may  attempt  to  secure  recognition 
through  strikes,  picketing,  or  boycotts  without  requesting  an  election.  Under 
these  circumstances,  also,  the  committee  believes  tliat  the  State  Labor  Relations 
Commission  should  be  authorized  to  entertain  a  petition  from  the  employer  for 
the  holding  of  an  election  1o  determine  whether  the  union  shall  be  certified.  It 
should  be  noted  at  this  point  that  the  encouragement  of  the  use  of  the  election 
procedure  as  opposed  to  the  use  of  economic  weapons  can  be  expected  to  succeed 
only  if  tiie  Labor  Relations  Commission  is  adequately  financed  and  staffed  to 
afford  reasonably  prompt  service  on  representation  questions.  In  view  of  the 
dearth  of  appropriations  from  wliich  the  National  Labor  Relations  Board  is  now 
suffering,  it  is  particularly  important  that  the  State  service  be  prepared  to  handle 
its  (probably  increased)  load. 
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"4.  The  decision  of  the  Supreme  Judicial  Court  of  Massachusetts  in  the  case  of 
R.  H.  White  Company  v.  Johti  Murphy  and  others,  decided  January  2,  1942,  held 
that  it  is  illegal  for  a  union  to  seek  to  compel  an  employer  by  picketing  to  perform 
a  contract  made  in  violation  of  the  State  Labor  Relations  Act  and  that  picketing 
for  an  milawful  purpose  is  not  protected  by  the  first  and  fourteenth  amendments 
of  the  Constitution  of  the  United  States.  The  above  decision  indicates  that  strikes 
and  boycotts  as  well  as  picketing  are  illegal  vphen  the  purpose  is  to  compel  an 
employer  to  violate  tlie  State  Labor  Relations  Act,  and  that  activities  in  connec- 
tion with  them  whicii  would  otlierwise  be  legal  may  be  enjoined.  The  committee 
believes,  howevrr,  that  it  is  desirable  that  the  State  Labor  Relations  Commission 
should  be  autliorized  to  issue  cease  and  desist  orders  against  any  efforts  to  compel 
violations  of  the  State  Labor  Relations  Act." 

A  matter  of  great  importance  is  the  status  of  supervisory  employees  under  the 
State  Labor  Relations  Act.  The  problem  is  complicated  by  the  fact  that  there  are 
some  imions  which  include  supervisory  employees  only ;  there  are  other  rank  and 
file  unions  which  require  supervisors  to  belong;  and  there  are  some  unions  of 
which  supervisors  are  the  backbone,  although  a  majority  of  the  union  may  consist 
of  nonsupervisory  employees.  Tliere  are  many  instances  in  which  the  rank  and 
file  unions  require  membership  of  supervisors,  but  negotiate  no  wage  scales  for 
supervisors  and  exclude  supervisors  from  the  grievance  machinery  contained  in 
tlie  contract.  IMembership  in  the  union,  however,  may  permit  supervisors  to 
retain  their  seniority  rights.  Such  rights  ai-e,  of  course,  a  protection  to  a  fore- 
man who  is  demoted  to  the  ranks. 

The  committee  believes  tliat  the  policy  of  the  Commonwealth  with  respect  to 
the  rights  of  supervisors  under  the  State  Labor  Relations  Act  should  be  developed 
after  the  Congress  has  had  an  opportunity  to  consider  national  policy.  If  Massa- 
chusetts delays  until  the  decision  of  Congress  has  been  made,  the  legislature  will 
be  able  to  avoid  confusion  and  inconvenience  which  might  be  created  by  diiferences 
between  its  policy  and  the  national  policy. 

Many  of  the  established  situations  in  which  foremen  have  been  members  of 
the  rank  and  file  unions  for  many  years  seem  to  be  v.-orking  with  reasonable 
satisfaction  to  employers,  foremen,  and  tlie  rank  and  file.  Any  new  legislation 
should  take  cognizance  of  these  situations.  Many  aspects  of  the  problem  of  fore- 
men under  the  State  Labor  Relations  Act  ai'O  probably  best  handled  by  admin- 
istrative processes ;  that  is,  by  the  decisions  of  the  State  Labor  Relations  Com- 
mission concerning  appropriate  bargaining  units  in  cases  as  they  arise.  Much 
of  the  problem  of  foremen  in  modern  industry,  however,  is  beyond  the  scope  of 
legislation.  It  calls  for  efforts  on  tlie  part  of  management  to  develop  foremen  into 
participants  in  policy  making  as  well  as  policy  executing,  and  to  establish  better 
two-way  communication  between  foremen  and  higher  management. 

Vn.   PROBLEMS  ARISING  IN   CONNECTION   WITH  DISPUTES  BETWEEN  UNIONS   OVER   JOBS 

AND  MEMBERS 

The  use  of  strikes,  picketing,  and  boycotts  in  jurisdictional  disputes  has  been  a 
seriously  disturbing  element  in  the  industrial  picture  of  the  coimtry  as  a  whole. 
While  not  so  important  quantitatively  as  some  other  types  of  disputes,  these 
jurisdictional  squabbles  have  created  a  type  of  bitterness  that  is  not  easily  for- 
gotten. They  have  inflicted  unnecessary  hardship  upon  the  parties  directly  con- 
cerned. More  important,  however,  they  have  inflicted  unnecessary  and  unwar- 
ranted inconvenience,  hardship,  and  damage  upon  the  public  generally,  and  upon 
certain  employers  who  were  themselves  without  fault. 

Responsible  and  public-spirited  union  leaders  have  been  among  the  first  to 
recognize  that  in  most  instances  jurisdictional  disputes  are  bad  for  the  labor 
movement  and  inimical  to  good  industrial  relations. 

The  Committee  feels  strongly  that  the  use  of  economic  weapons  in  the  fur- 
therance of  jurisdictional  disputes  is  contrary  to  public  policy,  and  should  not 
occur.  Fortunately,  Massachusetts  has  had  in  recent  years  less  economic  war- 
fare over  jurisdictional  questions  than  has  occurred  in  many  other  sections  of 
the  country.  The  record  in  the  Commonwealth  is  largely  due  to  voluntary  ac- 
tions on  the  part  of  unions,  and  such  actions  should  be  recognized,  encouraged 
and  commended.  In  order,  however,  to  insure  that  parties  who  abide  by  de- 
cisions which  they  have  voluntarily  committed  themselves  to  accept  are  pro- 
tected against  the  failure  of  others  to  abide  by  their  voluntary  commitments,  and 
in  order  to  protect  employers  and  the  general  public  in  cases  where  voluntary- 
agreements  do  not  exist,  some  safeguards  would  appear  to  be  necessary. 
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Jurisdictional  disputes  are  of  two  basic  varieties:  (1)  disputes  as  to  the 
union  to  wiucli  particular  groups  of  workers  should  belong;  and  (2)  disputes  as 
to  which  group  of  workers  shall  perform  a  particular  job.  In  the  opinion  of 
the  committee,  both  types  of  disputes  are  to  be  discouraged.  The  first  type,  how- 
ever, is  particularly  objectionable,  inasmuch  as  orderly  procedures  for  permitting 
employees  to  choose  their  bargaining  representatives  by  peaceful  means  have 
been  established  through  the  National  and  State  Labor  Relations  Acts. 

The  more  important  kinds  of  jurisdictional  disputes  and  the  committee's  pro- 
posals for  handling  them  may  be  discussed  in  turn. 

1.  Strikes,  boycotts  or  picketing  against  decisions  of  the  State  labor  relations 
commission. — This  problem  is  discussed  in  section  VI  of  this  report. 

2.  Secondary  strikes,  picketing  or  boycotts  to  compel  workers  to  shift  from 
one  union  to  another. — By  this  the  committee  means  economic  pressure  upon 
one  employer  by  a  union  to  compel  him  to  exert  economic  pressure  upon  another 
employer  whose  employees  have  chosen  to  be  represented  by  a  different  union. 

The  committee  believes  that  in  such  a  situation,  the  same  reasoning  applies 
as  in  the  case  where  the  action  is  primary  rather  than  secondary.  In  other 
words,  if  it  is  improper  for  a  union  to  exercise  economic  weapons  against  an 
employer  in  an  attempt  to  compel  his  employees  to  renounce  the  union  of  their 
choice,  it  is  even  more  improper  for  a  union  to  use  economic  weapons  against  an 
employer  in  an  effort  to  compel  the  employees  of  another  employer  to  renounce 
their  choice.  Accordingly,  we  believe  that  the  employer  or  the  union  against 
whom  these  weapons  are  directed  is  entitled  to  injunctive  relief. 

The  use  of  economic  weapons  under  these  circumstances  not  only  runs  counter 
to  public  policy  as  set  forth  in  both  Federal  and  State  legislation — the  freedom 
of  employees  to  choose  their  own  bargaining  agents — but  also  may  have  serious 
economic  consequences.  If  members  of  one  union  refuse  to  work  on  materials 
produced  by  members  of  other  unions,  and  if  they  enforce  their  refusal  by  con- 
certed action,  we  run  the  danger  of  a  compartmentalized  economy  which  at 
best  will  be  inefficient  and  might  well  prove  to  be  intolerable. 

3.  Strikes,  picketing  or  boycotts  against  voluntary  aribitration  aicards  in  cases 
of  dispute  over  tvhich  workers  shall  perform  a  given  class  of  work. — As  has  been 
indicated  in  this  section,  progress  has  been  made  in  Massachusetts  in  the  direc- 
tion of  voluntary  submission  of  disputes  of  this  sort  to  arbitration.  It  seems 
clear  that  the  union  which  abides  by  the  procedure  and  the  award  is  entitled 
to  protection  against  another  union  which  refuses  to  accede  to  the  procdure  or 
abide  by  the  award  when  it  also  has  committed  itself  to  do  so.  It  also  seems 
clear  that  the  employer  who  is  prepared  to  carry  out  the  terms  of  the  award 
is  similarly  entitled  to  protection.  Accordingly,  we  recommend  that  the  union, 
or  employer  who  complies  with  the  terms  of  the  award  be  granted  appropriate , 
judicial  relief. 

4.  St7-ikes,  picketing  or  boycotts  in  cases  where  there  are  disputes  over  which 
workers  shall  perform  a  given  class  of  toork,  and  where  no  voluntary  arbitration 
agreements  exist. — It  should,  of  course,  be  the  policy  of  the  Director  of  Con- 
ciliation to  encourage  the  parties  to  settle  their  own  jurisdictional  disputes,  and, 
in  the  event  of  failure,  to  induce  them  to  submit  the  dispute  to  arbitration.  A 
few  States  penalize  strikes  over  jurisdictional  disputes.  For  example,  Florida 
and  Kansas  make  such  strikes  unlawful  under  a  penalty  of  a  fine  of  not  more 
than  $500  or  imprisonment  of  not  more  than  6  months,  or  both.  The  committee 
does  not  recommend  similar  action  in  Massachusetts.  The  problems  created  by 
jurisdictional  disputes  have  not  arisen  principally  because  of  the  refusal  of  the 
parties  to  submit  their  differences  to  voluntary  arbitration.  Consequently,  the 
committee  believes  that  the  recommendations  which  it  has  made  in  the  preceding 
paragraph  reach  the  heart  of  the  problem  of  jurisdictional  strikes. 

VIII.  FINANCIAL  REPORTS  FROM  TRADE-UNIONS 

The  committee  does  not  believe  that  this  question  is  as  important  as  those 
which  have  been  discussed  in  previous  sections  of  this  report.  It  is,  however, 
a  question  which  has  been  widely  discussed  within  the  Commonwealth,  and  for 
this  reason  the  committee  feels  that  it  should  set  forth  its  recommendations. 

The  great  majority  of  unions  now  make  detailed  financial  reports  to  members. 
Many  unions  now  make  public  such  reports  in  considerable  detail.  Within  the 
last  few  months,  however,  the  people  of  the  Commonwealth  voted  that  unions 
should  file  financial  reports,  and  that  such  reports  should  be  open  to  public 
inspection.     Obviously,  this  vote  cannot  be  disregarded,  and  the  committee  is 
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in  no  way  disposed  to  disregard  it.  The  committee  believes,  however,  that  it  was 
not  the  intent  of  the  electorate  that  detailed  financial  reports  are  necessary  to 
obtain  the  general  objectives  of  the  referendum. 

In  order  both  to  attain  the  general  purposes  which  it  believes  to  be  the  objec- 
tives of  the  referendum  vote,  and  to  prevent  the  imposition  of  unduly  onerous 
requirements,  the  committee  proposes  that  the  law  with  respect  to  financial 
reports  from  unions  encompass  and  be  limited  to  the  following  points: 

1.  A  lal)or  organization  should  be  clearly  defined.  The  connuittee  suggests 
that  the  basic  definition  contained  in  section  2,  chapter  1.50A  be  adopted,  with 
any  necessary  additions  that  may  be  required  to  indicate  that  State  and  local 
federations  are  included  in  the  definition. 

2.  Statements  or  reports  should  be  signed  by  the  president  and  financial 
secretary  (or  fiscal  officer)  of  the  labor  organization. 

3.  An  annual  statement  should  be  filed,  within  30  days  after  the  close  of 
the  fiscal  year  of  the  labor  organization,  with  the  Commissioner  of  Labor  and 
Industries.     This  statement  should  be  sufficiently  itemized  to  show — 

(fl)  Name  of  labor  organization. 

(b)  Location  of  office. 

(c)  Name,  title,  home  address,  and  salary  of  each  officer. 

(d)  Initiation  fees  and  dues. 

(e)  Total  receipts  from  each  of  the  following:  (1)  Initiation  fees,  (2)  dues, 
(3)  assessments,  (4)  fines,  (5)  other  sources. 

if)  Total  expenditures  for  (1)  salaries  of  officers,  (2)  general  office  admin- 
istration, (3)  contributions  (with  the  name  and  address  of  each  recipient  of  con- 
tributions in  excess  of  $100),  (4)  per  capita  of  parent  organization,  (5)  per  capita 
of  local  and  State  federation.  (6)  total  of  other  expenses. 

4.  The  Commissioner  of  Labor  and  Industries  should  have  prepared  printed 
forms  embodying  the  above  requirements.  These  forms  should  be  \ised  by  labor 
oi'ganizations  in  making  returns. 

5.  The  Commissioner  of  Labor  and  Industries  should  have  power  to  require  by 
summons  the  attendance  and  testimony  of  witnesses  and  the  production  of  books, 
papers,  and  documents,  and  to  administer  oaths. 

6.  The  Commissioner  of  Labor  and  Industries  should  keep  a  record  of  all  state- 
ments or  reports  submitted  to  him,  and  such  statements  or  reports  should  be  open 
to  public  inspection.  Tlie  Commissioner  should  report  to  the  Attorney  General 
any  instances  of  neglect  or  omission  of  compliance  on  the  part  of  any  labor 
organization. 

7.  Reasonable  penalties  should  be  provided  for  willfully  filing  false  reports. 
Respectfully  submitted. 

Sumner  H.  Slichter.  Douglas  V.  Brown,  Thomas  E.  Shortell,  Harold  D. 
Ulrich,  Anthony  J.  DeAndrade,  Jack  Hurvich,  Clarence  G. 
McDavitt,  Seabury  Stanton,  James  E.  Wall. 


[From  the  New  York  Thiies  Magazine,  February  6,  1949] 

For  a  New  Labor  Law — A  Basic  Analysis — A  Point-by-Poi^^t  Examination  of 
THE  Factors  That  Must  Be  Considered  in  New  Legislation 

(By  William  M.  Leiserson) 

A  good  way  to  begin  thinking  about  a  new  labor  law,  now  taking  shape  in 
congressional  hearings,  is  to  compare  the  policy  pronouncements  of  the  Taft- 
Hartley  Act  and  the  Wagner  Act. 

The  Taft-Hartley  Act  says :  "It  is  the  purpose  and  policy  of  this  act  to  pre- 
scribe the  legitimate  rights  of  both  employees  and  employers,  to  (prevent)  inter- 
ference by  either  with  the  legitimate  rights  of  the  other,  to  protect  the  rights 
of  individual  employees  in  their  relations  with  labor  organizations  *  *  *,  to 
define  and  proscribe  practices  (inimical  to  general  welfare)  on  the  part  of  labor 
and  management,  and  to  protect  the  rights  of  the  public     *     *     *." 

Quite  different  was  the  purpose  of  the  Wagner  Act.  It  declared  the  policy  of 
the  United  States  to  be  "encouraging  the  practice  and  procedure  of  collective 
bargaining  *  *  *^  protecting  the  exercise  by  workers  of  full  freedom  of  asso- 
ciation, self-organization,  and  designation  of  representatives  of  their  own  choos- 
ing for  the  purpose  of  negotiating  terms  and  conditions  of  their  employment  or 
other  mutual  aid  or  protection." 

The  two  laws  approached  the  problems  of  employer-employee  relations  differ- 
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eiitly.  and  they  went  off  in  different  directions  to  find  solutions.  The  Wagner 
Act  put  its  faith  in  collective  bargaining;  but  while  the  Taft-Hartley  Act  paid 
lip  service  to  the  principle  of  collective  bargaining,  its  insistence  on  "legal  rights" 
encouraged  individual  bargaining  and,  to  an  even  greater  extent.  Government 
determination  of  the  labor  bargain. 

The  act's  attempt  to  pursue  three  incompatible  labor  policies  at  the  same 
time  could  result  only  in  confusion. 

The  confusion  was  soon  reflected  in  the  administration  of  the  law — the  NLRB 
and  its  coordinate  general  counsel  being  unable  to  agree  as  to  its  intentions. 
Apparently  the  voters  sensed  the  act  was  working  at  cross-purposes,  and  re- 
turned to  office  the  President  over  whose  veto  it  was  adopted,  with  a  Congress 
dominated  by  the  party  whose  platform  called  for  its  repeal. 

No  one  is  in  a  position  to  say  precisely  what  the  mandate  is  as  to  the  kind 
of  a  new  labor  law  that  .should  be  adopted.  But  we  shall  not  go  far  astray 
if  we  assume  that  the  public  wants  a  law  based  on  a  clear-cut  labor  policy 
that  it  can  understand,  with  specific  provisions  reasonably  calculated  to  carry 
out  the  policy.  Making  a  definite  choice  among  possible  national  labor  policies 
is  in  any  case  an  indispensable  preliminary  requirement  for  drafting  a  workable 
law  to  govern  so  emotion-filled  and  explosive  a  subject  as  labor  and  manage- 
ment relationships. 

But  what  are  the  possible  choices?  Broadly  speaking,  there  are  only  the 
three:  (1)  individual  bargaining;  (2)  collective  bargaining;  (3)  Government 
dictation.  The  first  leaves  labor  relations  to  be  governed  by  individual  con- 
tracts of  employment.  This  means,  as  the  Supreme  Court  said  as  far  back  as 
181)8,  "The  proprietors  lay  down  the  rules  and  the  laborers  are  practically 
constrained  to  obey  them" ;  in  other  words,  management  dictation.  The  second 
policy  requires  the  rules  to  be  made  jointly  by  representatives  of  managements 
and  the  workers,  and  embody  them  in  collective  agreements.  The  third  is 
the  policy  by  whicli  the  Government  determines  the  rules  or  terms  of  employ- 
ment, or  both. 

The  Taft-Hartley  Act  favors  this  third  policy.  Although  it  did  not  venture 
to  fix  wages,  it  did  decide  by  congressional  fiat  vital  issues  of  rules  and  work- 
ing conditions  involved  in  labor  contracting,  under  the  guise  of  determining 
"legitmate  rights."  In  doing  this  it  purported  to  further  the  policy  of  collective 
bargaining,  but  its  concern  that  "strikes  and  other  forms  of  industrial  unrest 
or  concerted  activities  (shall  not)  impair  the  interest  of  the  public"'  led  it  to 
prescribe  "rights"  which  had  the  effect  of  determining  disputed  issues  and  remov- 
ing them  from  the  field  of  bargaining.  Incidentally,  in  encouraging  individual 
bargaining  the  act  in  effect  stipulated  for  employees  a  right  to  refrain  from 
collective  bargaining. 

The  Wagner  Act,  on  the  other  hand,  clearly  chose  the  collective-bargaining 
policy  as  a  middle  ground  between  the  two  extremes  of  management  dictation 
and  Government  dictation.  But  it  did  not  carry  this  forward  to  completion. 
It  restricted  itself  to  equalizing  bargaining  power  and  making  sure  that  em- 
ployers recognized  and  dealt  with  unions  as  authorized  representatives  of  the 
employees.  It  did  not  concern  itself  with  the  eventuality  of  collective  nego- 
tiations ending  in  disagreement.  Nor  did  it  consider  the  possibility  that  unions 
might  refuse  to  bargain  collectively. 

in  these  respects  the  Wagner  Act's  collective-bargaining  policy  was  incom- 
plete. As  a  consequence,  "the  friendly  adjustment  of  industrial  disputes  aris- 
ing out  of  differences  as  to  wages,  hours,  or  other  working  conditions"  to  which 
it  looked  forward  was  far  from  achieved,  although  it  was  quite  successful  in 
gaining  its  other  objectives. 

What,  then,  shall  be  the  national  labor  policy  on  which  a  new  labor  rela- 
tions law  is  to  be  based?  The  answer  seems  obvious.  There  can  be  no  going 
back  to  individual  bargaining  under  our  present  industrial  system  of  corporate 
enterprises.  The  American  people,  most  of  whom  are  wage-earners  and  salaried 
employes,  will  not  permit  it.  So  long  as  corporate  enterprise  remains  pre- 
dominantly private  enterprise,  and  is  not  supplanted  by  Government  corpora- 
tions, the  American  people  are  not  likely  to  support  a  national  policy  by  which 
public  authorities  fix  either  the  rules  or  the  terms  of  the  labor  contract. 

The  collective-bargaining  policy  is  the  only  one  suitable  to  American  condi- 
tions as  a  basis  for  labor-relations  legislation. 

The  Wagner  Act  went  a  long  way  toward  working  out  a  law  based  on  this 
policy.  But  it  did  not  go  far  enough.  It  stopped,  as  the  traditional  novel  ends, 
at  the  point  where  management  and  labor  are  joined  in  a  vow  to  bargain  collec- 
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tively,  as  if  they  were  going  to  live  happily  ever  afterward.  We  know,  when 
we  are  not  bemused  by  an  exciting  story  of  conflict  and  tribulation,  that  marriage 
is  a  beginning,  not  an  ending. 

So  is  collective  bargaining.  Its  story  too  goes  on,  often  with  discord  removed 
by  "friendly  adjustment,"  but  frequently,  also,  through  conciliation,  mediation, 
arbitration,  fact  finding,  and  subsequent  negotiations  to  come  to  reasonable  ad- 
justment. All  are  part  of  the  practice  and  procedure  of  collective  bargaining. 
The  act  deals  with  none  of  these  aids  to  contract  negotiation.  As  a  result,  when 
disputes  broke  into  open  conflict — as  strikes  or  lock-outs — the  collective-bargain- 
ing policy  of  the  law  was  blamed  rather  than  the  failure  to  provide  the  mediatory 
measures  necessary  to  complete  the  bargaining  process. 

Ironically,  it  was  the  Taft-Hartley  Act  that  contributed  most  toward  remedy- 
ing this  deficiency.  Title  II  of  the  law  declares  "that  the  settlement  of  issues 
between  employers  and  employees  through  collective  bargaining  may  be  ad- 
vanced by  making  available  full  and  adequate  governmental  facilities  for  con- 
ciliation, mediation,  and  voluntary  arbitration  *  *  *."  It  set  up,  for  the  first 
time  on  a  statutory  basis,  a  Federal  Mediation  and  Conciliation  Service  with 
appropriate  functions  and  responsibilities. 

However,  the  preoccupation  of  the  authors  of  the  law  with  "legitimate  rights" 
and  "suits  by  and  against  labor  organizations"  led  them  to  include  in  the  media- 
tion procedures  court  injunctions  and  a  compulsory  vote  of  employees  on  the  em- 
ployers' last  offer  when  disputes  may  or  do  "imperil  national  health  and  safety." 
The  first  problem  is  to  be  faced  in  devising  a  workable  new  law  is  the  so- 
called  unfair  labor  practices.  Here  it  is  important  to  bear  in  mind  that  the 
Government  cannot  reach  all  unfair,  unjust,  or  oppressive  conduct  of  either 
industrial  managements  or  labor  organizations.  Even  if  it  could,  few  would 
agree  that  such  paternalism  is  disirable  in  a  democratic  country.  That  is  why 
collective  bargaining  is  favored  to  provide  joint  or  impartial  grievance  machinery 
for  handling  abuses  of  both  parties. 

What  kind  of  unfair  practices,  then,  should  a  labor  relations  law  undertake 
to  suppress?  The  Wagner  Act  answered  this  question  by  prohibiting  a  few  well- 
known  activities  of  employers  directed  toward  obstructing,  preventing,  or  de- 
stroying collective  bargaining.  To  these,  but  to  no  other  unfair,  unjust,  or 
reprehensible  conduct  of  employers  and  their  managerial  staffs  it  gave  the  legal 
name  "unfair  labor  practices."  It  conceived  the  collective-bargaining  policy  to 
require  that  obstructions  to  the  working  of  the  policy  should  be  removed,  but 
other  wrongs  should  he  dealt  with  by  the  management  and  labor  representatives. 
Many  people  were  misled  by  the  legal  term  "unfair  practice,"  however,  think- 
ing it  covered  much  more  than  it  actually  did.  These  and  others,  too,  felt  that 
the  act  was  one-sided,  since  it  did  not  prohibit  similar  practices  by  labor  organiza- 
tions. The  Taft-Hartley  Act  reflected  this  feeling,  and  it  undertook  to  bring 
the  law  into  balance.  But  because  its  approach  was  to  define  rights  rather  than 
to  encourage  voluntary  adjustments  by  mutual  consent,  it  did  not  confine  itself 
to  proscribing  only  these  unfair  practices  of  unions  which,  like  the  employers' 
similar  practices,  hampered  or  blocked  collective  bargaining. 

The  Taft-Hartley  Act  went  much  further.  It  attempted  to  prohibit  by  law 
other  unjust  conduct  by  labor  unions,  quite  like  that  which  is  common  in  man- 
agement organizations,  which  the  Wagner  policy  left  for  voluntai-y  adjustment 
by  collective  bargaining.  But  it  did  not  extend  the  same  proscriptions  to  man- 
agement misconduct. 

For  example,  the  Taft-Hartley  Act  undertook  "to  protect  the  rights  of  indi- 
vidual employees  in  their  relations  with  labor  organizations."  It  made  no  such 
provision,  however,  for  protecting  individuals  in  their  relations  with  the  manage- 
ment organizations  which  employ  them.  Indeed,  the  Taft-Hartley  law  even 
restricted  the  legal  right  of  supervisory  employees  to  bargain  collectively  with 
the  management  about  common  injustices  imposed  on  them.  Except  for  union 
activity,  these  enterprises  and  their  managements  are  legally  free  to  fire  workers 
for  any  or  no  reason,  to  discriminate  and  play  favorites  among  employees,  to 
overwork,  underpay,  or  otherwise  misti'eat  them. 

On  the  other  hand,  similar  conduct  by  labor  organizations,  no  more  reprehen- 
sible when  practiced  by  them,  are  prohibited  by  the  act.  "Feath'erbedding," 
defined  as  pay  for  services  not  rendered,  was  prohibited  as  an  unfair  labor  prac- 
tice. But  not  so  the  employers'  counterpart  practice  known  as  the  "stretch 
out,"  which  means  additional  work  or  services  for  which  no  pay  is  rendered. 
Management  may  require  a  plumber  to  do  an  electrician's  work,  or  a  machinist 
to  work  at  a  carpenter's  job ;  but  a  union  commits  a  legal  offense  in  "requiring 
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any  employer  to  assign  particular  work  to  employees  in  a  particular  labor  or- 
ganization or  in  a  particular  trade." 

Again  a  corporation  may  freely  cease  buying  the  products  of  an  employer 
whose  plant  is  unionized  or  pays  higher  wages ;  but  if  the  union  tries  to  get  the 
employer  to  cease  buying  the  products  of  the  lower-wage  nonunion  corporation, 
its  efforts  are  unfair  practices  condemned  by  the  law. 

These  are  but  examples  of  the  inequities  created  by  the  Taft-Hartley  Act  in 
its  attempts  to  deal  with  injustices  in  labor  relations  by  prescribing  "legitimate 
rights." 

The  problems  are  real,  however,  and  the  question  is  whether  wrongful  conduct 
on  the  part  of  both  management  and  labor  is  not  more  effectively  and  speedily 
removed  by  the  processes  of  collective  bargaining.  The  success  of  such  a  pro- 
gram, however,  depends  upon  keeping  the  bargaining  power  of  employers  and 
workers  reasonably  equal. 

The  shrill  cries  of  employers  who  are  hurt  by  union  arbitrariness,  for  exam- 
ple, must  not  deafen  us  to  the  less  vocal  complaints  of  employees  who  have  no 
unions  to  protect  them  against  employer  arbitrariness.  We  must  not  forget  that 
millions  of  workers  are  still  unorganized,  and  tlieir  employers'  power  is  still 
supreme.  There  are  many  weak  unions  not  effective  as  bargaining  agents,  and 
there  is  need  for  more  unions  among  those  who  still  have  to  bargain  individually. 
The  Wagner  Act  became  law  when  labor  was  generally  the  weaker  party,  and 
its  success  in  increasing  labor's  bargaining  power  has  been  spectacular.  Sixteen 
million  workers  are  now  in  organizations  capable  of  bargaining  on  an  equality 
with  employers,  and  collective  agreements  govern  labor  relations  in  all  the  major 
industries  of  the  country.  Tliis  makes  many  employers  feel  abused,  and  in  some 
instances  their  feeling  is  justified ;  some  of  them  are  now  the  weaker  party. 

The  remedy,  however,  is  not  to  weaken  unionism  but  rather  to  strengthen  the 
bargaining  power  of  employers  in  the  same  way  that  the  Wagner  Act  did  for 
employees ;  namely,  by  subjecting  unions  to  the  same  bargaining  responsibilities 
that  this  law  imposes  on  managements. 

The  normal  unioii  bargains  collectively  for  that  is  its  reason  for  existence. 
But  some  unions  have  grown  so  strong  that  they  do  not  want  collective  bargain- 
ing, as  so  many  employers  don't.  They  prefer  to  dictate  terms  or,  as  someone 
has  said,  to  collect  first  and  bargain  afterward. 

Experience  having  shown  that  unions  as  well  as  employers  may  obstruct  and 
tend  to  destroy  collective  bargaining,  it  is  clear  that  a  requirement  that  unions 
shall  not  refuse  to  bargain  is  as  necessary  as  the  provision  that  employers  shall 
not  so  refuse.  The  Taft-Hartley  law  made  such  refusal  by  a  union  an  unfair  labor 
practice,  and  there  can  be  no  reasonable  objection  to  it.  The  national  labor 
policy  is  furthered,  not  retarded,  by  such  a  requirement. 

Similarly,  when  a  union  is  chosen  by  a  majority  of  the  employees  to  represent 
them  as  bargaining  agent,  the  minority  union  that  lost  the  election  sometimes 
tries  to  force  the  employer  to  deal  with  it.  The  employer  would  be  guilty  of  an 
unfair  practice  if  he  acceded  to  such  a  demand,  and  a  union  which  tries  to  force 
it  should  be  held  equally  unfair.  Adding  such  a  provision  to  the  Wagner  Act 
would  also  further  the  collective  bargaining  policy. 

On  the  other  hand,  giving  the  employer  the  right  to  petition  for  an  election,  as 
the  Taft-Hartley  law  does,  when  there  is  no  dispute  as  to  whether  the  employees 
want  any  union  to  bargain  for  them,  freezes  individual  bargaining.  Unions 
must  present  signatures  from  at  least  30  percent  of  the  workers  before  they  can 
have  an  election.  A  similar  showing  that  it  is  the  employees  and  not  he  that 
wants  an  election  should  be  required  of  the  employer.  This  can  be  done  by 
requiring  the  employer  to  show  that  a  union,  or  two  unions  each  claiming  a 
majority,  is  demanding  recognition  from  him. 

Then  there  is  the  question  of  jurisdictional  disputes.  Such  disputes  are  not 
as  wholly  unjustified  as  they  appear.  They  require  delicate  handling  because 
involved  in  them  is  freedom  of  workers  to  form  unions  with  fellow  employees  in 
their  own  occupations,  crafts,  or  industries.  Conflicts  naturally  arise  when  the 
work  habitually  done  by  a  class  of  employees  belonging  to  one  union  is  assigned 
by  an  employer  to  men  of  a  different  occupation  belonging  to  another  union. 

Sometimes,  too,  a  union  invades  the  jurisdiction  of  another  regardless  of 
whether  the  work  is  the  same  or  different.  Such  disputes  are  common  also 
where  the  v/orkers  have  no  unions.  So  long  as  the  disputes  do  not  seriously  inter- 
rupt production  and  inconvenience  the  public  there  is  no  more  wisdom  in  legis- 
lating on  the  subject  than  there  would  be  if  the  Government  tried  to  decide  dis- 
putes between  man  and  wife  as  to  who  should  do  the  dishes.  Most  such  disputes 
are  adjusted  somehow  without  strikes.     "The  Taft  Act's  ban  on  jurisdictional 
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strikes  was  seldom  invoked  during  the  law's  first  year,  and  was  the  subject  of 
no  definitive  ruling,"  according  to  the  Bureau  of  National  Affairs. 

Such  strikes  are  dramatic  when  they  do  o<'Cur,  however,  and  attract  unusual 
attention.  They  are  better  handled  by  conciliation  and  mediation,  and  because 
they  often  result  from  different  interpretations  of  collective  agreements,  a  pro- 
vision that  such  disputes  be  arbitrated,  if  not  otherwise  settled,  would  be  appro- 
priate to  a  collective-bargaining  policy. 

Related  to  this  question  is  the  problem  of  secondary  boycotts.  This  is  an 
ambiguous  legal  term  which  is  often  used  to  include  primary  boycotts  that  are 
wholly  justified.  A  union  that  is  engaged  in  a  lawful  strike  obviously  will  tell 
its  members  not  to  work  on  the  struck  work.  But  commonly  employers  whose 
men  are  on  strike  try  to  get  tlieir  work  done  by  other  employers  where  members 
of  the  same  union  are  employed.  If  the  men  refuse  to  do  this  work,  they  are 
apparently  violating  the  secondary-boycott  i)rohibition  of  the  Taft-Hartley  law, 
according  to  the  general  counsel  of  the  NLIIB  and  at  least  one  court  decision. 
This  is  hardly  equal  protection  of  legitimate  rights  of  both  labor  and  management. 

On  the  other  hand,  some  unions  boycott  the  use  of  materials  made  in  plants 
by  men  belonging  to  other  unions.  This  is  using  collective  action  not  to  bargain 
but  rather  to  prevent  another  union  from  bargaining.  Obviously,  such  inter- 
ference with  the  collective-bargaining  policy  needs  to  be  prevented.  A  simple 
provision  making  it  an  unfair  practice  to  refuse  to  work  on  materials  made  by 
employers  dealing  with  other  bona  fide  unions  would  accomplish  this. 

But  what  about  the  closed  shop?  This  has  been  a  traditional  policy  of  Ameri- 
can trade-unionism  ever  since  it  began  about  150  years  ago.  The  Taft-Hartley 
Act  outlawed  it  but  made  a  questionable  distinction  between  this  and  a  union 
shop,  which,  contrary  to  the  intent  of  its  authors,  had  the  effect  of  extending 
union  membership  as  a  condition  of  employment  far  beyond  anything  that  had 
previously  prevailed.  By  a  vote  of  a  majority  of  the  employees,  it  is  made  legal 
for  an  employer  to  require  all  his  employees  to  be  union  members.  This  is  the 
form  of  closed  shop  that  industrial  unions  prefer. 

The  only  difference  between  this  union  shop  and  the  outlawed  closed  shop  is 
that  the  latter  requires  workers  to  be  members  liefore  they  are  iiired.  The  justi- 
fication for  the  compulsory  membei'ship  is  the  same  in  both.  Nonmembers  enjoy 
the  benefits  of  nnion  bargaining,  Imt  they  refuse  to  pay  its  costs.  They  want 
their  grievances  adjusted  either  free  by  the  machinery  the  union  provides,  or 
they  want  to  handle  them  by  individual  bargaining  with  the  employer.  Non- 
members  thus  tend  to  undermine  both  the  collective  agreement  and  the  union's 
position  in  the  shop  or  plant.  Hence  it  is  union  security  that  unions  seek  under 
either  form  of  closed  shop. 

If  tlie  effectiveness  of  unions  and  their  security  are  adequately  protected  by 
a  collective-bargaining  law,  the  closed-shop  issue  might  well  l3e  left  to  unions  and 
managements  to  work  out  in  their  contract  negotiations.  But  a  new  problem 
in  union  relations  is  created  by  a  naticmal  collective-bargaining  law  which  organ- 
ized labor  itself  has  largely  overlooked.  This  is  the  threat  to  union  security  not 
from  "freeriderg"  or  "nobills,"  as  nonmembers  are  du'ibed,  but  from  other  unions 
equally  enfolded  in  the  American  labor  movement  and  devoted  to  its  aims  and 
principles. 

Thus  in  elections  conducted  by  the  NLRB  to  select  bargaining  agents  the  em- 
ployees increasingly  find  on  their  ballots  that  they  must  choose  between  two 
AFL  unions  or  two  CIO  unions,  or  between  an  AFL  and  a  CIO  union.  In  such 
cases,  when  one  union  wins  a  closed-shop  contract  from  another,  the  members  who 
have  been  working  under  it,  though  they  may  constitute  49  percent  of  the  em- 
ployees, must  renounce  allegiance  to  their  organization  and  join  the  union  that 
won  the  election.  This  neither  promotes  security  for  unionism  nor  for  collective 
bargaining. 

How  then  shall  a  labor  law  deal  with  the  closed-shop  problem  in  the  light  of 
its  rapidly  changing  nature?  A  suggestion  might  be  taken  from  the  way  in  which 
nations  treat  aliens  in  their  midst  who  might  endanger  the  state.  The  aliens 
are  not  compelled  to  become  citizens,  but  they  are  required  to  obey  the  laws  and 
to  pay  taxes.  Let  all  the  employees  whose  wages  and  working  conditions  are 
determined  by  a  collective-bargaining  agreement  be  obligated  to  abide  by  its 
terms,  rules,  and  procedures,  and  also  to  pay  their  fair  share  of  the  ex^ienses  of 
negotiations  and  administering  the  agreement. 

In  other  words,  let  nonmembers  be  governed  by  collective  labor  contractors 
exactly  as  members  are,  and  require  them  to  pay  the  equivalent  of  union  dues 
to  the  union  that  negotiates  the  contract  and  is  responsible  for  carrying  it  out; 
but  let  no  one  be  compelled  to  join  any  particular  labor  organization.     Neither 
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employers  nor  organized  labor  it  likely  to  take  to  this  suggestion,  but  some  pro- 
vision of  this  kind  will  be  needed  in  a  labor  relations  law  if  union  security  con- 
tinues to  be  endangered  not  only  by  noumembers,  but  by  competing  unions  as  well. 

But  protecting  collective  bargaining  against  practices  which  tend  to  obstruct 
or  weaken  it  is  only  the  negative  side  of  such  a  national  labor  policy.  The  posi- 
tive side  is  equally  indispensable.  This  requires  encouragement,  aid,  and 
ever-ready  mediation  machinery  to  help  representatives  of  labor  and  management 
reach  agreement  when  negotiations  end  in  deadlock.  Moreover,  this  positive 
aid  must  be  made  available  before,  not  after,  the  deadlock  brings  on  a  strike  or 
lock-out. 

Labor  disputes  are  often  confused  with  strikes.  It  is  important  to  keep  them 
distinguislied.  Disputes  are  normally  healthy ;  they  show  that  both  parties  are 
free  and  able  to  maintain  their  positions  without  one  being  aJJle  to  suppress  the 
other.  But  strikes  or  lock-outs  measure  the  failure  of  peaceful  methods.  They 
are  like  a  resort  to  war  to  settle  international  differences. 

Where  the  disputants  are  equal  as  sovereign  states  are,  and  labor  and  man- 
agement ought  to  be,  consultation  and  then  mediation  by  a  third  party  are  the 
primary  methods  of  peaceful  settlement.  As  already  indicated,  the  Wagner 
Act  was  incomplete  because,  thought  it  required  consultation  and  negotiation, 
it  was  not  accompanied  by  an  adequate  mediation  policy  or  administrative  organ- 
ization. Obviously,  when  the  Wagner  Act  freed  workers  to  organize  and  equal- 
ized their  bargaining  power  with  management,  this  was  bound  to  bring  more 
disputes  as  well  as  more  agreements.  But  the  only  mediation  machinery  avail- 
able, until  title  II  of  the  Taft-Hartley  law  was  adopted,  was  a  meagerly  financed 
and  staffed  conciliation  service  maintained  by  the  Department  of  Labor  under 
the  general  power  vested  in  the  Secretary  who  headed  the  department. 

The  NLRB,  which  administered  the  negative  part  of  collective  bargaining, 
covered  the  country  with  22  regional  offices,  some  suboffices,  and  a  thousand 
employees  or  more.  The  Conciliation  Service  needed  to  be  expanded  corre- 
spondingly to  make  available  the  positive  help  needed  to  resolve  disagreements. 
The  present  Federal  Mediation  and  Conciliation  Service  is  still  far  from  meet- 
ing this  need.     It  has  only  about  300  employees. 

There  are  two  distinctly  different  kinds  of  disagreements  about  which  collec- 
tive bargaining  may  become  deadlocked.  One  involves  differences  about  terms 
to  be  included  in  new  or  renewed  labor  contracts ;  the  other  is  about  questions 
as  to  the  meaning  or  requirements  of  contracts  already  made.  As  to  controver- 
sies of  the  first  kind,  the  mediation  and  voluntary  arbitration  principles  and  pro- 
cedures provided  in  the  Taft-Hartley  Act  are  soundly  designed  to  facilitate 
peaceful  settlements.  These  need  to  be  retained  in  any  new  labor  relations  law. 
They  might  well  be  strengthened,  however,  by  the  establishment  of  a  national 
arbitration  tribunal,  with  panels  of  expert  arbitrators,  to  decide  such  disputes 
when  both  parties  are  agreeable  to  doing  this.  Such  a  tribunal  is  needed  to 
stimulate  voluntary  arbitration. 

But,  as  already  mentioned,  the  act  attempted  to  distinguish  disputes  affecting 
national  health  and  safety,  and  to  provide  special  measures  for  these.  The  dis- 
tinction is  a  dubious  one,  for  almost  any  important  strike  endangers  health  and 
safety  to  some  extent.  Moreover,  injunctions  prohibiting  strikes  for  80  days 
are  brought  into  the  procedures,  and  this  turns  tlie  labor  dispute  into  a  court 
controversy  about  rights  which  have  little  relation  to  the  industrial  issues 
involved. 

True,  a  board  of  inquiry  is  appointed  to  find  the  facts  in  the  case,  but  it  is 
restricted  to  reporting  facts  without  drawing  conclusions  from  them,  or  ex- 
pressing any  opinion  as  to  what  they  indicate  in  relation  to  the  merits  of  the 
issues  in  dispute.  Instead  a  vote  of  the  employees  is  required  on  the  employer's 
last  offer,  thus  implying  that  there  is  more  merit  in  what  he  offers  than  in  what 
the  employees  ask.  Regardless  of  the  outcome,  however,  the  injunction  must 
be  lifted  after  the  vote,  and  then  the  employees  are  free  to  strike. 

This  is  a  clumsy  and  undesirable  substitute  for  the  customary  method  of  fact 
finding  which  is  the  final  step  in  the  mediation  process  developed  from  the  prac- 
tice of  collective  bargaining  itself  and  often  used  to  secure  settlements  by  mutual 
atcreemeiit.  It  is  common  in  any  major  labor  dispute,  whether  it  appears  to 
affect  i)ublic  health  and  safety  or  not,  when  direct  negotiations  between  the 
parties  and  mediatory  efforts  both  fail  and  they  cannot  agree  on  arbitration, 
for  a  board  to  investigate  positions  of  the  parties  and  the  facts  in  the  case  and 
then  to  recommend  an  equitable  settlement. 

Such  recommendations  form  the  basis  on  which  the  parties  usually  reach 
agreement.     This  procedure  takes  time,  but  a  provision  in  the  law  that  neither 
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party  shall  change  the  conditions  out  of  which  the  dispute  arose  for  a  period  of 
CO  days  is  now  generally  acceptable  to  both  labor  and  management.  There  is 
no  need  to  resort  to  injunctions  and  court  procedures  to  secure  maintenance  of 
the  status  quo  pending  a  fact-tinding  investigation. 

The  second  kind  of  disputes — those  about  agreements  that  have  already  been 
reached  and  embodied  in  contracts — are  best  settled  by  adjudication  rather  than 
mediation,  if  the  parties  themselves  cannot  adjust  them.  The  agreement  settled 
their  disputes  when  it  was  signed,  and  both  are  bound  until  it  expires.  But 
differences  arise  as  to  interpretation  of  what  was  agreed  to.  Such  differences 
need  to  be  adjudicated  when  they  cannot  be  otherwise  settled,  like  any  other 
disagreement  about  contracts. 

Most  agreements  do  provide  their  own  methods,  usually  requiring  arbitration 
as  a  last  resort  by  permanent  umpires  in  some  cases,  more  frequently  by  tempo- 
rary referees  or  tripartite  boards.  This  being  a  common  practice  developed  by 
the  process  of  collective  bargaining  itself,  a  labor  relations  law  should  extend  it 
to  cover  all  disputes  about  the  meaning  of  agreements.  Every  such  dispute  arises 
out  of  an  alleged  or  threatened  violation,  instead  of  sending  tlie  parties  to  the 
courts,  the  law  should  require  all  collective  contracts  to  include  provisions  for 
settling  disputes  about  its  meaning  by  arbitration,  if  they  are  not  otherwise 
adjusted.    Failure  to  do  so,  however,  should  not  be  punishable  at  law. 

A  better  method  is  to  authorize  the  national  arbitration  tribunal  previously 
mentioned,  or  arbitrators  appointed  by  it,  to  make  final  decisions  in  such  cases  on 
request  of  either  party.  Otlier  democratic  countries  have  so  provided  with  good 
effects,  and  it  is  required  by  our  own  Railway  Labor  Act.  Arbitration  of  this 
kind,  strictly  bound  by  the  terms  of  the  agreements,  would  merely  facilitate 
carrying  out  the  intent  of  collective  contracts.  It  would  not,  like  compulsory 
arbitration,  fix  what  terms  labor  and  management  must  agree  to  by  Government 
fiat. 

The  program  here  outlined  will  not  abolish  strikes,  even  those  which  might 
imperil  national  health  and  safety.  Only  a  police  state  can  do  that.  The  injunc- 
tion procedures  of  the  Taft-Hartley  law  postponed  strikes  for  SO  days  but  did 
not  prohibit  them.  The  Railway  Labor  Act  postpones  them  too,  and  for  much 
longer  periods,  but  does  not  authorize  court  injunctions. 

During  the  latter  part  of  the  war  we  adopted  what  was  substantially  a  system 
of  compulsory  arbitration,  yet  in  1944  we  had  the  greatest  number  of  strikes  on 
record  up  to  that  time,  and  the  number  of  workers  involved  was  almost  at  the 
record  peak.  Both  individual  and  collective  bargaining  were  all  but  done  away 
with  in  war  industries,  and  the  War  Labor  Board  was  authorized  by  Congress 
to  fix  terms  of  employment.  Nevertheless,  strikes  continued  to  bedevil  the  war 
effort  on  a  scale  greater  than  in  the  previous  peacetime  years.  One  study  showed 
that  37  percent  of  these  strikes  were  directed  not  against  employers  but  against 
actions  of  the  Government. 

No  country  which  values  free  labor  can  abolLsh  strikes  in  any  industry,  how- 
ever affected  with  public  interest,  so  long  as  the  employers  are  private  persons  or 
corporations.     A  free  government  does  better  not  to  expose  its  own  impotence. 

Ample  experience  has  demonstrated,  then,  that  compulsory  arbitration  is  less 
succesful  in  preventing  strikes  or  reducing  their  number  and  extent  than  a  na- 
tional collective-bargaining  law,  such  as  here  outlined,  with  safeguards  against 
unfair  practices  that  tend  to  obstruct  or  undermine  it.  and  with  adequate  media- 
tion facilities  for  aiding  positively  in  the  process  of  settling  labor  differences  by 
mutual  agreement. 

E^^]s^I]s^G  session 

The  Chairman.  Mr.  Davis,  please. 

Senator  Donnell. 

Senator  Donnell.  Shall  I  proceed,  Mr.  Chairman  ? 

The  Chairman.  Senator  Donnell. 

STATEMENT  OF  WILLIAM  H.  DAVIS— Resumed 

Senator  Donnell.  Mr.  Davis,  I  think  yon  mentioned  earlier  today 
that  you  have  never  liked  the  Taft-Hartley  Act. 
Mr.  Davis.  I  think  I  did,  Senator. 
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Senator  Donnell.  Is  that  a  fact?     That  is  a  fact,  is  it  not? 

Mr.  Davis.  That  is  a  fact. 

Senator  Donnell.  And  my  recollection  is  that  you  commented  on 
the  fact  that  the  Taft-Hartley  Act  makes  it  an  unfair  labor  practice 
for  a  labor  organization  or  its  agents  to  restrain  or  coerce  employees. 
You  mentioned  that  in  your  testimony,  did  you  not? 

Mr.  Davis.  Yes ;  that  was  one  of  the  things. 

Senator  Donnell.  Yes,  sir.  We  were  discussing  earlier  today  in 
your  testimony  the  fact  that  the  Taft-Hartley  Act,  while  it  does  de- 
clare that  it  shall  be  an  unfair  labor  practice  for  a  labor  organization 
or  its  agents  to  restrain  or  coerce  employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7,  also  in  substantially  identical  language,  de- 
clares that  it  shall  be  an  unfair  labor  practice  for  an  employer  to 
interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7.    You  recall  that  fact,  do  you  not? 

Mr.  Davis.  Yes,  sir. 

Senator  Donnell.  In  fact,  Mr.  Chairman,  I  might  call  attention  to 
the  fact  that  Senator  Morse  is  here,  and  he  has  seniority  over  me,  and 
if  he  desires,  it  is  quite  agreeable  to  me  for  him  to  go  on. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  I  want  the  Senator  to  finish  his  examination,  and 
I  will  follow  the  Senator  from  Missouri. 

Senator  Donnell.  Thank  you. 

I  was  about  to  say,  Mr.  Davis,  whereas  the  bill,  the  Taft-Hartley 
Act,  uses  the  verbs  "restrain"  or  "coerce"  as  applied  to  employees,  the 
Wagner  Act,  the  provision  of  which  is  carried  over  into  the  Taft-Hart- 
ley Act,  with  respect  to  the  unfair  labor  practice  of  an  employer,  uses 
even  another  verb.  It  says,  "It  shall  be  an  unfair  labor  practice  for  an 
employer  to  interfere  with  employees,"  whereas  the  provision  in  the 
Taft-Hartley  Act  about  its  being  an  unfair  labor  practice  for  a  labor 
organization  to  do  something  does  not  use  that  expression  "to  inter- 
fere with."    That  is  correct,  is  it  not  ? 

Mr.  Davis.  Yes;  I  think  so.  You  have  them  before  you.  Senator, 
and  they  sound  right  to  me. 

Senator  Donnell.  That  is  a  fact,  I  asure  you,  that  I  am  giving  it 
to  you  as  it  is. 

Now,  Mr.  Davis,  isn't  it  a  fact  that  at  least  in  considerable  part,  what 
the  Taft-Hartley  Act  attempted  to  do,  and  did  do,  was  to  impose  on 
employees  obligations  of  the  same  nature  as  had  been  previously 
imposed  on  the  employer  by  the  Wagner  Act  ?  That  is  correct,  is  it 
not? 

Mr.  Davis.  Well,  if  it  is.  Senator,  it  was  not  very  well  accomplished. 
You  see,  you  are  not  dealing  with  words  in  these  things ;  you  are  deal- 
ing with  human  beings,  and  to  say  that  employers  shan't  interfere 
with  the  self -organization  of  his  employees  is  a  very  different  thing 
from  saying  that  a  union  shan't  coerce  people  to  join  the  union. 

If  I  say  to  you.  Senator,  if  you  are  my  employee,  "You  know,  if  I 
were  you,  I  would  not  join  the  union,"  that  may  be  coercive,  depend- 
ing on  circumstances,  as  the  courts  have  pointed  out,  including  the 
Supreme  Court. 

When  you  talk  about  a  union's  coercing  a  man  to  join  the  union,  you 
mean  one  of  two  things :  You  really  mean  either  they  threaten  him 
with  force,  in  which  case  it  is  a  police  matter,  and  should  be  left  to 
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the  police,  or  you  mean  that  being  already  a  member  of  the  union,  in 
some  discriminatory  way  the  union  treats  him  unfairly,  takes  ad- 
vantage of  his  being  a  member,  discriminates  against  him  as  a  member. 

Now,  I  think  that  that  is  a  bad  thing  for  a  union  to  do,  and  I  would 
be  all  in  favor,  if  a  law  is  necessary,  of  passing  a  specific  law  protect- 
ing the  rights  of  a  union  member  in  the  union. 

As  I  said  this  morning,  I  do  not  think  it  is  necessary  because  the 
law  is  already  pretty  highly  developed,  and  the  Supreme  Court  in  the 
last  few  yeai-s  has  done  a  great  deal  to  carry  it  further,  and  I  am 
one  of  those  old-fashioned  people  who  prefer  to  see  the  growth  of 
the  common  law  by  court  decisions  to  statutory  enactments,  if 
possible. 

Senator  Donnell.  Then,  Mr.  Davis,  as  I  understand  it,  you  are 
not  opposed  to  a  provision  of  law  distinctly  declaring  that  it  shall 
be  an  unfair  labor  practice  for  a  labor  organization  to  coerce  em- 
ployees.   You  just  think  it  is  unnecessary,  is  that  your  point? 

Mr.  Davis.  Well,  it  is  worse  than  that.  Senator.  This  is  funda- 
mental ;  this  is  fundamental,  I  repeat.  The  whole  theory  of  the  Wag- 
ner Act  had  just  one  objective,  as  was  brought  out  this  morning. 

Senator  Donnell.  What  is  that  objective  ? 

Mr.  Davis.  The  objective  was  to  stop  employers  from  interfering 
with  the  self-organization  of  the  men. 

Senator  Donnell..  In  other  words,  it  was  directed  against  the  em- 
ployers solely. 

Mr.  Davis.  Why,  certainly  it  was. 

Senator  Donnell.  Quite  right. 

Mr.  Davis.  As  Jimmy  Carey  said — somebody  asked  him.  ''Is  the 
law  one-sided,"  and  he  said,  "Of  course  it  is  one-sided." 

The  fellow  said,  "Did  you  ever  hear  of  any  other  law  that  was  one- 
sided?" Jimmy  said,  "Yes,  the  game  law,  for  instance."  He  said, 
"Game  laws  prohibit  huntsmen  from  shooting  the  rabbit,  but  it  does 
not  prohibit  the  rabbit  from  shooting  the  huntsmen." 

(Laughter.) 

Mr.  Davis.  When  he  pressed  Jimmy,  he  had  to  admit  that  he  had 
never  heard  of  a  rabbit's  attacking  a  huntsman,  but  then  he  said  he 
had  never  heard  of  an  employee  discharging  his  employer,  either. 
So,  it  is  all  the  difference  in  the  world. 

My  point.  Senator,  and  perhaps  I  should  not  have  injected  that 
story,  is  this 

Senator  Donnell.  That  is  all  right. 

Mr.  Davis.  That  I  said  publicly  and  sincerely  that  in  my  opinion 
it  would  have  been  much  better  to  repeal  the  Wagiier  Act  than  to  have 
passed  the  Taft-Hartley  Act. 

I  think  the  unions  had  about  reached  a  situation  where  they  could 
protect  their  own  rights  to  organize  without  any  law,  and  it  would 
have  been  really  better  for  all  of  us  to  leave  them  to  their  own  devices 
than  to  pile  Pelion  on  Ossa  and  to  have  statutory  regulations,  specific 
statutory  regulations  about  what  men  do  when  they  are  down  in  the 
hustings  and  where  they  really  live. 

Senator  Donnell.  Now,  Mr.  Davis,  on  your  illustration  from  Mr. 
Carey  about  the  game  laws,  to  my  mind,  that  is  not  applicable  to  this 
situation  because,  as  Mr.  Carey  immediately  conceded,  he  had  never 
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liGcard  of  a  rabbit  undertaking  to  shoot  a  huntsman,  and  obviously 
that  illustration  is  not  in  point. 

Yon  undertook,  as  I  understaiid  it,  Mr.  Davis,  and  I  say  this  very 
respectfully,  to  make  the  analogy  by  saying  that  you  had  not  heard,  or 
Mr.  Carey,  one  or  the  other,  had  not  heard  of  the  employee  discharg- 
ing- the  employer,  but  that  is  not  what  the  Taft-Hartley  Act  is  talking 
about. 

The  Taft-Hartley  Act  is  making  it  an  unfair  labor  practice  not 
for  an  employee  to  discharge  his  employer,  but  for  a  labor  organiza- 
tion to  restrain  or  coerce  employees,  and  it  would  appear  to  me,  and 
I  want  to  ask  you  in  a  moment  if  I  may,  isn't  it  perfectly  clear  that 
where  an  employee  does  not  want  to  join  a  union,  as  for  illustration, 
out  in  California  where  we  had  various  illustrations  that  you  are 
doubtlessly  familiar  with,  a  labor  union  comes  along  and  attempts  to 
force  these  men  into  joining  the  union,  there  is  just  as  much  actual 
coercion  there  as  there  is  in  the  case  where  an  employer  is  exercising 
interference  with  and  restraint  upon  his  employees  ? 

In  other  words,  the  point  that  I  am  addressing  myself  to,  and  I 
want  to  get  your  idea  on,  Mr.  Davis,  is  this :  The  Taft-Hartley  Act 
took  a  situatiun  which  was  in  the  Wagner  Act,  where  the  Wagner 
Act,  as  you  have  said,  was  directed  solely  against  the  employer,  had 
a  list  of  things  that  were  declared  to  be  unfair  labor  practices  for  an 
employer,  and  the  Taft-Hartley  Act  took  a  series  of  things,  then,  that 
it  was  thought,  and  its  sponsors  thought  were  unfair  labor  practices 
by  the  employees,  and  in  case  after  case  there  simply  is  a  correlative 
provision  which  makes  certain  things  unfair  labor  practices  when 
performed  by  employees,  of  analogous  nature,  or  somewhat  analogous 
nature,  at  any  rate  in  some  instances  even  identical  nature  with  the 
acts  that  are  unfair  labor  practices  declared  by  the  Wagner  Act. 

Now,  isn't  that  a  correct  statement  ? 

Mr.  Davis.  Well,  Senator 

Senator  Donnell.  I  have  given  you  a  pretty  long  statement. 

Mr.  Davis.  I  hate  to  disagree  with  you,  but  1  have  to  because  here 
is  the  trouble,  you  see:  Take  this  very  subject  of  coercion. 

Senator  Donnell.  Yes. 

Mr.  Davis.  If  a  labor  union  coerces  a  man  to  make  him  join  a 
union 

Senator  Donnell.  Yes. 

Mr.  Davis.  Threatens  his  family,  it  is  actionable  in  the  ordinary 
courts. 

If  he  takes  any  overt  action  the  police  will  get  him. 

Senator  Taft.  Oh,  Mr.  Davis,  now,  look  at  the  coercion  on  em- 
ployees :  "If  you  do  not  do  thus  and  so,  if  you  do  not  shut  up  in  this 
meeting  and  stop  opposition  to  the  union  meeting,  you  know  what 
is  going  to  happen  to  you."  I  mean  that  is  the  kind  of  coercion  the 
union  exercises.  I  mean,  you  are  just  disregarding  the  facts  of  life 
on  the  matter  in  which  unions  operate  and  control  their  men. 

Mr.  Davis.  Well,  I  hate  to  hear  you  say  that,  Senator,  because  I  do 
not  think  I  would  disregard  the  facts  of  life.  My  battle  is  to  get 
them  to  regard  them. 

Now,  the  instance  you  speak  of  is  an  instance,  I  take  it,  in  a  union 
meeting.     You  know,  Senator,  very  well  that  I  no  more  than  you 
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think  that  these  things  are  all  front-parlor  affaire,  that  men  do  not 
coerce  one  another ;  and  as  I  said,  I  go  along  with  a  law 

Senator  Taft.  I  am  saying  that  you  are  saying  that  the  employer 
has  a  coercion  which  is  not  actionable,  bnt  all  coercion  by  unions  is 
actionable.  I  say  it  is  not  actionable.  It  is  conveyed  to  them  in  a 
hundred  ways  that  are  not  actionable,  that  they  had  better  go  along 
with  what  the  leader  wants  or  they  are  out. 

Mr.  Davis.  Well,  I  think  I  can'go  along  with  you.  Senator,  on  that. 
The  particular  instance  that  you  gave  was,  I  took  it,  in  a  union  meet- 
ing which  I  had  already  said  ought  to  be  regulated,  but  there  are 
others  outside  of  that. 

Senator  Tatt.  If  you  go  to  the  extent  of  regulating  union  meetings, 
you  are  going  a  lot  further  than  regulating  unfair  labor  practices 
on  the  part  of  the  unions. 

Last  year  we  decided  we  would  get  much  more  involved  in  this 
regulation  business  if  we  went  into  unions  than  if  we  simply  said, 
"Here  is  what  the  union  can  do,  and  here  is  what  it  cannot  do." 

Mr.  Davis.  All  right,  if  you  are  going  to  keep  out,  why  do  you  not 
keep  out  entirely,  and  leave  it  to  the  courts  ? 

Senator  Taft.  Excuse  me.  Senator. 

Senator  Donnell.  That  is  all  right,  perfectly  all  right.  Senator. 

Mr.  Davis,  let  us  go  back  just  a  moment  again,  as  you  said  in  response 
to  my  question,  the  Vv^agner  Act,  as  you  construe  it — and  doubtlessly 
you  are  correct — was  directed  against  the  employer  solely.  That  is 
true,  is  it  not  ? 

Mr.  Davis.  Well,  much  more  specific  than  that.  Senator. 

Senator  Donnell.  Go  ahead. 

Mr.  Davis.  It  was  directed  against  one  and  only  one  act  of  the  em- 
ployer, and  that  was  interference  with  the  self-organization  of  the 
men,  just  as  Leiserson  pointed  out  in  that  article  that  was  put  in  the 
record  this  morning :  The  Taft-Hartley  Act  does  not  go  on  and  say — 
I  cannot  remember  now  the  instances  he  gave — but  I  think  some  of 
you,  maybe  all  of  you  have  read  it,  where  he  drew  this  same  analogy 
that  you  are  trying  to  draw,  in  the  other  way,  and  pointed  out  that  it 
did  not  prohibit  the  employer  from  doing  things  that  it  prohibited  the 
emploj^ee  from  doing. 

But  I  say,  do  not  go  forward  with  this  thing ;  go  backward,  if  you 
must,  because  it  is  law  enough. 

American  business,  after  the  First  World  War,  made  their  own 
bed.  They  decided,  after  the  First  World  War,  during  which  we 
had  the  right  to  organize,  to  be  recognized  by  the  War  Labor  Board 
of  1018,  they  decided  that  they  would  try  to  bust  up  the  unions,  and 
they  brought  the  Wagner  Act  on  their  own  heads,  and  all  they  have  to 
do,  as  I  said  this  morning,  to  repeal  the  Wagner  Act  is  stop  interfering 
with  self-organization  of  the  men,  which  they  have  very  substantially 
done.  I  do  not  think  it  would  be  of  any  harm,  it  would  do  a  bit  of 
harm.  Senator,  if  you  repealed  the  Taft-Hartley  Act,  and  stopped 
right  there  today. 

Senator  Taft.  You  mean  without  restoring  the  Wagner  Act. 

Mr.  Davis.  Yes. 

Senator  Donnell.  Mr.  Davis,  do  you  think  that  it  is  possible  for 
a  labor  organization  to  commit  an  act  which,  in  your  judgment,  is  an 
unfair  labor  practice  ? 
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Mr.  Davis.  Well,  I  do  not  know  whether  you  know  what  is  concealed 
in  that  question,  Senator.     I  assume  you  do,  but  let  me  expose  it. 

Senator  Donnell.  I  was  not  conscious  of  concealing  anything. 

Mr.  Davis.  I  did  not  mean  concealing  it  in  any  invidious  sense.  I 
mean  Avrapped  up  in  it,  I  should  have  said. 

Senator  Donnell.  I  have  no  concealments. 

Mr.  Davis.  But  if  you  analj^ze  it,  in  the  first  place,  you  and  I  would 
agree  about  the  impropriety  of  a  labor  union  doing  acts  of  impro- 
priety. 

Senator  Donnell.  Yes,  we  agree  to  to  that,  do  we  not? 

Now,  may  I  interrupt  just  to  ask — I  will  let  you  continue  in  a  mo- 
ment, of  course,  but  under  the  Wagner  Act,  there  was  not  any  prohibi- 
tion directed  against  the  labor  union  for  doing  anything  or  for  refus- 
ing to  do  anything,  was  there  ? 

Mr.  Davis.  Yes. 

Senator  Donnell.  Is  that  right? 

Mr.  Davis.  Yes.  Now,  the  significance  of  that  is  this,  Senator,  if 
you  analyze  it :  You  start  out  with  the  fact  that  the  right  to  organize 
is  not  a  creature  of  the  statute.  It  is  what  we  call  an  inherent  right, 
recognized  by  society  as  a  natural  right. 

Now,  the  Congress  decided  to  set  up  some  implementation  of  that 
right  to  keep  the  employer  from  interfering  with  it. 

In  other  words,  the  Wagner  Act  implemented,  it  was  a  means  of 
giving  a  remedy  for  a  wrong.    It  implemented  the  right  to  organize. 

Well,  now,  when  you  say,  for  instance,  for  one  reason  or  another, 
for  some  act  of  the  union,  or  even  for  the  Communist  membership,  or 
for  whatever  reason  you  say,  that  is  going  to  shut  you  off  from  access 
to  the  Board,  as  some  of  them  do,  you  outlaw  that  person.  You  make 
him  an  outlaw  as  far  as  this  law  is  concerned. 

Well,  that  is  a  mistake.  You  do  not  make  people  outlaws  until  you 
have  to. 

The  other  things  you  do,  and  the  unfair  labor  practice  is,  in  some 
instances,  what  you  do  is  say,  "If  you  do  this  we  are  going  to  issue 
an  order  against  you  which,  if  you  do  not  like  it,  you  can  disobey, 
and  we  will  take  you  into  court,  or  you  can  go  into  court." 

It  is  a  very  ineffective  remedy  for  coercion,  for  instance. 

Senator  Donnell.  Well,  Mr.  Davis 

Mr.  Davis.  Let  me  finish.  I  did  not,  I  think,  quite  make  the  point 
I  was  trying  to  make  to  you. 

Senator  Donnell.  All  right. 

Mr.  Davis.  When  you  say,  do  I  think  that  it  should  be  an  unfair 
labor  practice,  I  say  I  think  it  should  be  prohibited  in  some  form, 
but  whether  that  is  the  proper  form  of  prohibition  depends  on  cir- 
cumstances. 

Senator  Donnell.  Well,  Mr.  Davis,  you  cannot  get  any  much  milder 
form  of  prohibition  than  exists  in  the  Taft-Hartley  Act;  can  you? 
All  it  does 

Mr.  Davis.  But  I  am  the  kind  of  guy  who  does  not  believe  in  mild 
forms  of  proliibition. 

Senator  Donnell.  You  believe  it  should  be  stronger  than  the  Taft- 
Hartley  Act  ?  There  ought  to  be  some  punishment  on  the  labor  unions 
that  is  not  set  forth  in  the  Taft-Hartley  Act? 

Mr.  DA^^[s.  Certainly,  you  would  not  put  murder  in  there ;  you  would 
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not  say  if  a  member  of  the  union  commits  murder  it  would  be  an  unfair 
labor  practice;  would  you? 

Senator  Donnell,.  I  would  say  it  would  be  under  this  language. 
It  would  be  a  crime.  Wliat  the  Taft-Hartley  law  does,  as  I  under- 
stand it,  is  to  list  a  number  of  things  which  never  were  set  forth  in 
the  Wagner  Act  at  all.  There  was  nothing  set  forth  in  the  Wagner 
Act  which  declared  anything,  murder  or  anything,  to  be  an  unfair 
labor  practice  if  committed  by  a  labor  organization. 

Now,  the  Taft-Hartley  Act,  the  authors  of  it,  look  down  the  Wagner 
Act  and  they  find  a  series  of  unfair  labor  practices  for  an  employer. 
Then,  they  consider  whether  or  not  that  same  series  of  unfair  labor 
practices,  at  least  in  part,  could  be  committed  by  and  is  committed  by 
labor. 

They  find  that  there  are  instances,  many  of  them,  in  which  similar 
unfair  practices  have  prevailed. 

So,  in  the  Taft-Hartley  Act,  as  I  see  it,  instead  of  merely  saying 
that  certain  things  constitute  an  unfair  labor  practice  for  an  employer, 
the  Taft-Hartley  Act  authors  set  forth  a  number  of  things  which 
they  think  are  unfair  practices  for  employees,  and  I  dare  say  there  is 
not  a  man  or  woman  in  this  room  tonight,  including  you  and  myself, 
who  would  undertake  to  say  that  it  is  impossible  for  a  labor  organiza- 
tion to  commit  any  act  that  is  unfair.  You  would  not  say  that,  would 
you? 

Mr.  Davis.  No  indeed. 

Senator  Donnell.  Certainly  not. 

Now,  let  me  just  give  you  a  few  illustrations. 

Mr.  Davis.  That  is  the  easiest  thing  to  do. 

Senator  Donnell.  Let  me  put  into  the  record  here  three  or  four 
illustrations  of  what  I  have  in  mind  that  the  Taft-Hartley  Act  does. 

In  the  first  place,  as  I  indicated,  it  starts  out  with  a  finding  in  the 
Wagner  Act  of  only  a  series  of  things  that  are  unfair  labor  practices 
for  an  employer. 

Then  it  comes  along  over  here  and  sets  forth  on  the  next  page  in  the 
Taft-Hartley  Act  a  series  of  things  that  are  declared  to  be  unfair  labor 
practices  for  a  labor  organization,  and  interestingly  enough,  at  least 
two  of  them  that  I  observe  instantly,  are  substantially  identical  with 
things  that  are  declared  to  be  unfair  labor  practices  for  the  employer. 

One  of  them  is  this  matter  of  coercion  and  the  other  is  the  refusal 
to  bargain  collectively. 

Now,  it  is  declared  in  the  Wagner  Act  that  it  is,  and  I  quote : 

It  shall  be  an  unfair  labor  practice  for  an  employer  to  refuse  to  bargain  collec- 
tively with  representatives  of  his  employees  subject  to  the  provision  of  sec- 
tion 9  (a). 

Then,  the  Taft-Hartley  Act  says : 

It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its  agents  to 
refuse  to  bargain  collectively  with  an  employer,  provided  it  is  the  representative 
of  his  employees,  subject  to  the  provisions  of  section  9  (a). 

Do  you  see  anything  unfair  in  saying  what  is  sauce  for  the  groose 
is  sauce  for  the  gander  in  this  case  ? 

Mr.  Da\t[S.  Certainly  not.  Senator.  I  said  this  morning  that  I 
thought  that  should  be  done,  and  I  gave  the  reason,  which  was  that  that 
is  a  provision  directed  to  the  perfection  of  collective  bargaining. 
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Senator  Donnell.  Well,  then,  you  would  have  no  objection  ? 

Mr.  Davis.  And  it  belongs  in  here. 

Senator  Donnell.  You  would  have  no  objection  to  the  provision  of 
the  Taft-Hartley  Act  ? 

Mr.  Davis.  No  ;  certainly  not. 

Senator  Donnell.  Even  though  you  do  not  like  the  Taft-Hartley 
Act? 

Mr.  Davis.  No,  sir ;  I  do  not  think  it  was  awfully  necessary,  but  you 
ought  to  put  it  in  now  that  you  have  the  chance. 

Senator  Donnell.  You  made  the  point  that  you  think  it  is  unneces- 
sary, just  as  you  think  it  is  unnecessary  for  a  labor  union  to  coerce  the 
employees,  but  I  did  not  understand  you  to  have  any  objection  to  that 
provision,  did  you  ? 

Mr.  Davis.  Oh,  yes.  That  is  a  very  different  matter.  I  think  it  is 
unnecessary.  Maybe  I  should  withdraw  that,  Senator,  because  I 
actually  think  you  should  put  in  this  latest  provision  you  are  talking 
about. 

Senator  Domnell.  That  is  the  one  about  making  it  an  unfair  labor 
practice  to  coerce  employees  ? 

Mr.  Davis.  No. 

Senator  Donnell.  Is  that  right  ? 

Mr.  Davis.  To  refuse — for  the  union  to  refuse  to  bargain.  I  think 
that  you  should  put  that  in. 

Senator  Donnell.  I  thought  that  was  what  you  already  said.  I 
asked  }'ou  a  moment  ago  if  you  saw  any  objection  to  putting  this  in, 
and  I  understood  you  to  say  "No,"  and  it  is  in  the  Taft-Hartley  Act ; 
isn't  it? 

Mr.  Davis.  Yes. 

Senator  Donnell.  All  right.  Now,  another  thing  in  which  it 
appears  to  me 

Mr.  Davis,  Even  the  worst  of  us  have  some  virtues.  Senator. 

Senator  Donnell.  I  beg  pardon  ? 

Mr.  Davis.  I  say,  even  the  worst  of  us  have  some  virtues. 

Senator  Donnell.  I  will  agree  to  that  from  experience. 

Mr.  Davis,  let  me  give  another  illustration  of  what  appears  to  me  to 
be  just  the  Taft-Hartley  Act  making  sauce  for  the  goose  sauce  for  the 
gander. 

We  both  agree,  I  take  it,  that  if  an  employer  prior  to  the  time  that 
the  Taft-Hartley  Act  was  passed,  in  fact  50  years  ago,  if  an  employer 
had  committed  a  breach  of  contract  toward  his  employees,  the  employer 
would  have  been  liable  by  suit,  would  he  not,  for  the  breach  of  that 
contract  ?     That  is  correct ;  is  it  not ? 

Mr.  Davis.  Yes. 

Senator  Donnell.  Well,  now,  the  Taft-Hartley  Act  simply  comes 
along,  as  you  will  recall,  and  provides  that  an  employee — that  is  to 
say,  not  the  employee,  but  the  labor  organization — shall  be  likewise 
responsible  in  a  suit  for  a  violation  of  the  contract  existing  between 
an  employer  and  the  labor  organization.  Is  there  anything  unfair 
about  that  ? 

Mr.  Davis.  Senator,  that  is  the  rottenest  provision  that  has  ever  been 
put  into  a  statute  of  the  United  States  that  I  am  acquainted  with. 

Senator  Donnell.  Now,  I  am  irhid  to  get  the  superlative  "rottenest'' 
as  it  appears  to  you  in  this  act.     Why  is  that  the  worst 
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Mr.  Davis.  My  trouble  is  I  was  brought  up  in  the  Anglo-Saxon  con- 
ception of  jurisprudence. 

Senator  Donnell.  Yes. 

Mr.  Davis.  I  am  old  enough  to  remember  when  men  had  some  respect 
for  States'  riglits  and  for  the  differentiation  in  this  country  between 
the  Federal  system  and  the  State  systems,  and  now  when  you  come 
along  and  say  that  on  a  breach  of  a  labor  contract — no  other  contract 
on  earth  but  a  labor  contract — you  can  bring  suit  in  a  Federal  court 
whether  there  is  a  diversity  of  citizenship  or  not;  I  have  said  I  am  not 
going  to  speak  as  a  constitutional  lawyer — my  opinion  is  that  it  is 
unconstitutional — but  I  know  very,  very  well,  indeed,  that  it  is  un- 
American  and  contrary  to  the  basic  theory  of  our  system. 

Senator  Douglas.  Would  the  Senator  yield  for  a  moment? 

Senator  Donnell.  I  do  for  an  inquiry ;  yes. 

Senator  Douglas.  On  actual  acts  of  coercion  they  are  already  illegal 
under  common  law  by  a  local  police  statute,  and  by  many  State  stat- 
utes ;  isn't  that  true,  Mr,  Davis  ? 

Mr.  Davis.  Yes,  certainly. 

Senator  Douglas.  And  what  this  does  is  to  take  away  from  the 
localities  the  power  which  they  have  to  punish  infringements  of  the 
peace  and  transfer  these  powers  to  the  National  Government,  isn't  that 
true? 

Mr.  Davis.  Yes.  And  the  National  Government  can  issue  a  cease- 
and-desist  order. 

Senator  Donnell.  Mr.  Davis,  let  us  just  analyze  this,  if  the  Senator 
will  bear  with  me  for  just  a  moment.  Let  us  just  read  this  and  see  this 
iniquity  here  that  is  practiced  on  States'  rights. 

This  says — and  I  am  reading  from  the  Taft-Hartley  Act : 

Suits  for  violation  of  contract  between  an  employer  and  a  labor  organization 
representing  employees — 

in  what  ? 

in  an  industry  affecting  commerce  as  defined  in  this  act 

"Commerce"  is  defined  to  mean  "trade,  traffic,  commerce."  and  so 
forth  "among  the  several  States  or  between  the  District  of  Columbia 
or  any  territory,"  and  so  forth. 

Now,  Mr.  Davis,  as  a  practical  proposition,  in  any  industry  that 
effects  commerce,  do  you  think  there  is  the  slightest  question  as  to  the 
constitutional  power  of  Congress  to  say  that  suits  for  violation  of  con- 
tracts between  an  employer,  the  labor  organization,  representing  em- 
ployees, and  an  interstate  company  shall  be  cognizable  and  may  be 
brought  in  a  district  court  in  the  United  States? 

Mr.  Davis.  I  certainly  do.  I  would  take  a  fee  any  day  from  any- 
body who  would  pay  it  to  argue  that  in  the  Suj)reme  Court,  and  I 
would  advise  them,  I  think,  I  could  win  it. 

Senator  Donnell.  Has  anybody  presented  that  contention  to  the 
Supreme  Court  ? 

Mr.  Davis.  Not  that  I  know  of. 

Senator  Donnell.  Doesn't  it  strike  you  as  passing  strange,  if  there 
was  that  belief  that  it  was  unconstitutional,  that  it  would  not  be  in  the 
Supreme  Court  in  60  days? 

Mr.  Davis.  No,  The  reason  is  that  only  those  employers  in  this 
country  who  have  terrible  labor  relations,  terribly  bad  labor  relations 
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or  none  at  all,  ever  sue  a  union.    It  is  the  worst  kind  of  labor  relations 
that  yoli  can  possibly  get. 

I  believe  there  are  men  in  the  room  who  can  answer  this  question 
must  better  than  I,  and  I  believe  there  have  been  some  suits  under  that 
section  of  the  statute.  But,  as  far  as  I  know,  this  question  of  constitu- 
tionality has  not  been  raised. 

But  you  would  raise  it,  Senator,  if  I  said,  "Let  us  pass  a  law  tonight 
that  everybody's  contract  which  affects  interstate  commerce  in  the 
United  States  is  suable  on  in  the  Federal  courts." 

Senator  Donnell.  I  cannot  see  the  slightest  question  of  a  doubt  as 
to  the  validity  of  such  a  statute.    Congress  has  power 

Mr.  Davis.  As  I  said,  it  may  be  constitutional.  I  do  not  think  so,  but 
I  know  it  is  thoroughly  un-American. 

Senator  Donnell.  Pardon  me ;  does  the  Senator  from  Ohio  wish  to 
put  a  question  ? 

Senator  Taft.  Yes.  What  strikes  me  is  this :  Everybody  says  that 
collective  bargaining  is  the  basis  of  our  national  labor  policy,  and 
should  be. 

Mr.  Davis.  That  is  right. 

Senator  Tafi\  And  I  agree. 

Now,  it  does  not  seem  to  me  that  you  can  have  collective  bargaining 
unless  the  collective  bargains  are  binding  on  both  parties,  and  if  that  is 
going  to  be  the  wliole  keystone  of  our  national  policy,  our  national 
labor  policy,  why  should  it  not  be  suable  in  the  Federal  Courts?  I 
cannot  see  the  argument. 

If  we  make  that  the  most  important  contract  in  all  labor  policy, 
why  should  we  not  say  that  it  could  be  sued  on  in  the  Federal  courts  in 
a  uniform  way  in  interstate-connnerce  cases?  I  cannot  understand 
the  argument. 

Mr.  Davis.  Why  should  it  be  sued  on?  What  is  the  matter  with 
the  State  courts? 

Senator  Taft.  Why  should  they  not  ? 

Mr.  Davis.  Why  can  we  not  have  the  State  courts  pass  upon  viola- 
tions of  contract?  Why  can't  they  pass  upon  such  violations  of  the 
contracts  ^ 

Senator  Taft.  Well,  chiefly  because  the  matter  of  unions  is  so  in- 
volved in  State  courts,  and  so  diverse,  that  when  you  have  an  interstate- 
commerce  case,  and  I  would  not  go  beyond  interstate  conunerce — and 
I  think  the  Board  has  gone,  in  my  opinion,  or  Mr.  Denham  has  gone 
beyond  proper  interstate  commerce — but  in  an  interstate-commerce 
case  I  cannot  understand  the  logic  which  says  that,  in  this  thing  to 
which  we  give  so  much  tremendous  importance,  we  deny  access  to 
the  Federal  courts. 

Mr.  Davis.  Well,  Senator,  if  you  and  I  would  sit  down  and  read 
the  interstate-commerce  clause  and  the  judiciary  clause  of  the  Consti- 
tution, if  you  can  spell  out  how  the  fact  that  something  affects  inter- 
state commerce  is  a  sufficient  reason  for  breaking  through  the  judiciary 
rule  which  says  that  the  Federal  courts  shall  have  jurisdiction  over 
certain  types  of  litigation,  including  those  between  citizens  of  differ- 
ent States,  why,  I  do  not  think  there  is  a  member — I  was  not  present, 
but  I  do  not  think  there  was  a  member  of  the  Constitutional  Conven- 
tion who  would  not  have  dropped  dead  if  you  had  suggested  that. 

Senator  Taft.  We  have  the  courts  full  of  interstate-connnerce  cases, 
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little  cases  to  recover  overcharges,  all  sorts  of  things  that  we  have  had 
statutes  for  years  covering  all  sorts  of  little  minor  interstate-com- 
merce features  and  putting  them  in  the  Federal  court. 

I  may  not  be  of  the  opinion  that  it  is  good  policy,  but  it  was  done. 

Mr.  Davis.  Well,  Senator,  can  we  end  it  on  this  note?  That  I  do 
not  know  whether  it  is  constitutional  or  not.  I  think  it  is  wholly 
unnecessary,  and  I  am  against  it.  I  think  it  is  unconstitutional.  I 
am  sure  it  is  un-American,  and  it  is  unnecessary,  and  altogether,  in 
m.y  opinion,  in  a  vengeful  spirit,  and 

Senator  Taft.  It  was  not. 

Mr.  Davis.  I  hoped  it  would  be  left  out. 

Senator  Taft.  Mr.  Davis,  it  was  not  put  in  in  a  vengeful  spirit. 
You  raise  one  question :  You  said  that  no  employer  who  would  have 
any  sense  would  sue  a  labor  union  on  a  collective-bargaining  contract. 

I  say  in  all  commerce  the  merchants  who  sue  a  customer  are  doing 
a  foolish  thing,  but  that  does  not  mean  that,  if  you  want  the  sanctity 
of  contract  in  this  country,  you  do  not  have  to  have  ultimately  in  the 
background  somewhere  the  right  to  sue  in  order  that  the  men  may  be 
liable  for  breach  of  their  contracts,  and  to  know  what  they  are  liable, 
and  know  that  there  is  some  penalty  if  they  are  certainly  deliberate 
in  breaking  their  contract. 

Mr.  Davis.  Yes,  Senator. 

Senator  Taft.  It  is  not  that  we  want  suits.  Under  this  act  there 
have  been  a  lot  of  suits  brought;  they  have  all  been  dismissed  and 
settled;  but  as  far  as  I  can  see  what  5^011  want  is — and  that  is  the 
important  thing — to  have  that  power  of  suit,  that  power :  otherwise  a 
contract  to  bargain  collectivel)',  a  collective-bargaining  contract,  it 
seems  to  me,  can  just  be  disregarded  by  either  party.  It  cannot  be 
the  basis  of  any  labor  policy  of  the  United  States. 

Mr.  Davis.  JBut,  Senator,  to  hear  you  talk  you  would  think  that 
there  were  no  other  courts  but  the  Federal  courts.  Let  me  tell  yoUy 
Senator,  if  you  want  to  get  this  thing  straightened  out,  these  relation- 
ships, you  had  better  keep  the  courts  which  pass  upon  them  as  close 
to  the  people  as  you  can. 

Senator  Donnell.  Well,  Mr.  Davis 

Mr.  Davis.  I  would  rather  have  a  police  court  in  the  town  do  it 
than  the  Supreme  Court  of  the  United  States. 

Senator  Donnell.  The  Courts  have  not  held  that  this  provision  of 
the  Taft-Hartley  Act  conferring  jurisdiction  on  the  courts — or.  rather, 
providing  that  suits  for  violation  of  contracts,  and  so  forth,  between 
an  employee  and  employer  in  industry  affecting  commerce,  which 
means  interstate  commerce — the  courts  have  not  determined  that  pro- 
vision of  the  Taft-Hartley  Act  to  violate  any  provision  of  the  Con- 
stitution of  the  United  States,  so  far  as  you  know.  That  is  correct, 
isn't  it? 

Mr,  Davis.  It  is  not  fair  to  put  it  that  way.  Senator.  I  don't  know 
one  way  or  the  other. 

Senator  Donnell.  Well,  you  never  heard  of  it. 

Mr.  Davis.  No  ;  I  am  not  in  that  line  of  business.  I  am  a  patent 
lawyer,  thank  God. 

Senator  Donnell.  But  you  have  kept  in  close  contact,  obviously, 
in  labor  matters,  and  you  have  expressed  your  opinions  on  them,  and 
you  have  never  heard  of  the  courts  declaring  this  provision  of  the 
Taft-Hartley  Act  unconstitutional.     That  is  correct,  is  it? 
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Mr.  Davis.  I  haA^e  never  heard.     Have  you? 

Senator  Donnell.  Now,  as  I  understand  it,  your  primary  objection 
is  not  so  much  to  the  fact  that  a  suit  is  permissible  as  that  the  right 
to  bring  the  suit  ought  to  be — to  bring  it  in  the  State  courts  instead, 
of  the  Federal  court,  is  that  your  objection? 

Mr.  Davis.  Yes. 

Senator  Donnell.  Then  you  would  be  perfectly  willing  to  have 
the  Taft-Hartley  Act  in  effect,  if  it  just  provided  that  the  employer 
can  bring  a  suit  in  the  State  courts,  is  that  right  ? 

Mr.  Davis.  Well,  you  do  not  need  to  put  into  the  Taft-Hartley 
Act  that  provision.  Congress  has  no  right  to  put  it  in  the  Taft-. 
Hartley  Act.  It  is  the  law  anyway.  The  only  thing  that  impedes 
suing  a  labor  union  in  any  court,  it  is  just  like  you  and  I,  except  that 
they  are  not  incorporated,  and  it  is  hard  to  get  service  on  them. 

Well,  the  lawyers — you  know,  you  know  the  difficulties  of  that.  If 
somebody  wants  to  pass  a  law  in  the  State  for  the  State  courts  or  in 
the  Nation  for  the  national  courts  to  take  a  voluntary  association,  of 
citizens  not  incorporated  and  say  they  shall  be  sued  by  suing  the  sec- 
retary or  the  president,  that  is  all  right  with  me. 

Senator  Donnell.  Then,  as  I  understand  it 

Mr.  Davis.  Some  States  have  such  laws. 

Senator  Donnell.  Your  objection  to  the  Taft-Hartley  provision 
about  suits  against  labor  organizations  resolves  itself  down  to  your 
objection  to  having  the  suits  in  Federal  courts  instead  of  State  courts; 
is  that  right? 

Mr.  Davis.  Sure. 

Senator  Aiken.  Will  the  Senator  yield  for  a  question  put  to  the 
witness  ? 

Senator  Donnell.  Yes. 

Senator  Aiken.  I  am  wondering,  Mr.  Davis,  do  you  approve  of 
section  107  of  the  Thomas  bill  which  precludes  the  States  from  enact- 
ing closed-shop  legislation  where  interstate  commerce  is  concerned? 
I  was  just  wondering — your  advocacy  of  States'  rights,  how  far  it 
extended. 

Mr.  Davis.  Senator,  I  do  not  know  your  question.  There  again  my 
tendency  is  to  caution,  shall  we  say,  and  it  would  lead  me  to  suggest 
this:  That  it  would  be  enough,  in  the  proposed  substitute,  possibly, 
to  simply  enact  the  situation  as  the  Wagner  Act  did,  for  the  Nation, 
for  cases  affecting  interstate  commerce.  Then,  I  should  suppose  that 
Congress,  having  acted  in  this  area,  which  is  one  of  coordinate  juris- 
diction, I  should  think,  then  no  act  of  the  State  could  interfere  with 
it,  the  Congress  having  enacted  it. 

Now,  this  proposed  substitute  here  goes  on  expressly  to  declare 
that  it  is  the  intention  of  Congress  that  this  shall  supersede  State 
legislation  affecting — in  cases  affecting  interstate  commerce. 

I  think  that  is  really  a  declaration  of  what  the  law  would  be  any- 
way, and  whether  it  is  better  to  leave  it  to  the  courts  or  to  put  it  in, 
I  don't  know. 

Senator  Aiken.  I  was  getting  a  little  confused,  not  being  any  kind 
of  lawyer  at  all,  as  to  how  a  lawyer  could  argue  for  States'  rights  one 
minute  and,  perhaps,  argue  for  the  Federal  Government's  overriding  . 
what  the  States  consider  to  be  their  rights  a  few  minutes  later. 
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Mr.  Davis.  I  did  not  write  the  Constitution,  Senator. 

Senator  Aiken.  I  suppose  a  lawyer  can  do  that,  and  it  is  perfectly 
all  right.    It  just  seems  confusing  to  a  layman. 

Mr.  Davis.  If  the  Constitution  did  it,  wliy  should  not  we  lawyers 
do  it  ?    We  make  an  honest  living  by  it. 

Senator  Donnell.  Mr.  Davis,  a  statement  was  made  here  the  other 
evening  by  a  gentleman  that  the  Taft-Hartley  Act  is  very — I  do  not 
recall  his  exact  language — but  that  it  brings  back,  revives,  that  was  his 
word,  he  said  it  revives  the  Danbury  Hatters'  case. 

Now,  you  are  familiar  with  the  Danbury  Hatters'  case,  are  you 
not  ?  I  will  ask  you,  Mr.  Davis,  if  the  fact  is  that  the  main  criticism 
that  has  been  leveled  at  the  Danbury  Hatters'  decision  was  that  it 
imposed  a  personal  liability  on  each  of  the  members  of  the  union  for 
the  judgment  that  was  rendered  in  favor  of  the  employer,  so  that  if 
you  or  I  were  members  of  tlie  union  our  house  or  our  personal  property 
would  be  subject  to  execution  and  levy.  That  was  the  main  objection, 
was  it  not,  to  that  case  ? 

Mr.  Davis.  I  should  think  so;  yes.  Senator. 

Senator  Donnell.  You  recall  that  the  Taft-Hartley  Act  takes 
that  into  account  and  says,  does  it  not,  in  section  301 : 

Any  money  judgment  against  a  labor  organization  in  a  district  court  of  the 
United  States  shall  be  enforceable  only  against  the  organization  as  an  entity, 
and  against  its  assets,  and  shall  not  be  enforceable  against  any  individual  nien>- 
ber  or  his  assets. 

That  is  a  just  provision,  is  it  not? 

Mr.  Davis.  Yes,  I  think  so,  very. 

Senator  Donnell.  Yes. 

Mr.  Davis.  And  I  think  when  you  read  the  statement  of  the  un- 
known gentleman  of  the  other  day,  I  would  not  have  agreed  with  it 
at  all. 

Senator  Donnell.  I  did  not  think  that  you  would. 

Mr.  Davis.  No. 

Senator  Donnell.  And  I  am  sure  that  it  was  incorrect. 

Now,  Mr.  Davis,  in  addition  to  the  illustrations  tliat  I  have  given 
you  where  the  Taft-Hartley  Act,  as  I  see  it,  simply  takes — looks  at 
the  obligations  or  prohibitions  that  are  set  forth  in  the  Wagner  Act 
against  employers,  and  says : 

"Now,  are  there  some  things  on  the  other  side  that  ought  to  be  pro- 
hibited to  employees." 

Let  me  just  give  you  another  illustration  or  two,  and  see  if  you  do 
not  agree  that  that  is  what  is  done. 

Take  this  matter  of  political  contributions,  restrictions  on  political 
contributions. 

Now,  what  is  done  in  the  Taft-Hartley  xVct?  As  you  will  well  recall 
it  is  that  the  existing  provisions  of  the  Federal  Corrupt  Practices 
Act,  which  prohibited  corporations,  national  banks,  or  any  corpora- 
tion, I  should  say,  authorized  by  authority  of  any  law  of  Congress,  in- 
cluding the  national  banks,  the  prohibition  against  any  such  corpora- 
tion from  making  the  contribution  or  expenditure  in  connection  with 
an  election  to  political  office,  is  extended  to  apply  to  labor  organiza- 
tions. 

Now,  that  is  all  that  that  does,  does  it  not  ? 
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Mr.  Davis.  Well,  I  will  have  to  take  your  word  for  it.  I  think  it  is, 
Senator. 

Senator  Donnell..  Well,  it  is,  I  assure  you.  At  least,  that  is  my 
construction  of  it. 

Mr.  Davis.  I  make  practically  no  political  contributions  myself, 
and  I  never  studied  the  law  on  the  subject. 

Senator  Donnell.  Well,  I  give  you  my  assurance  that  that,  at  least 
as  I  read  it,  is  accurate.     Is  that  what  it  does  ? 

Mr.  Davis.  I  should  say  that  it  is  the  sort  of  thing  that  ought  to  be 
covered  by  general  law,  that  is,  as  applicable  to  Tom  as  it  is  to  Dick  or 
Harry. 

Senator  Donnell.  And  that  is  what  the  Taft-Hartley  Act  has  tried 
to  do.  Of  course,  if  you  say  it  ought  to  be  in  a  general  law  and  rather 
have  another  act,  there  is  no  objection  then  to  that,  as  far  as  I  can  see, 
that  it  is  in  the  Taft-Hartley  Act,  and  I  do  not  see  the  mere  fact  that 
it  is  on  page  27  of  the  Taft-Hartley  Act  would  condemn  it. 

Mr.  Davis.  I  did  not  mean  that  it  should,  Senator. 

Senator  Morse.  Could  I  be  permitted  an  inquiry  ? 

Senator  Donnell.  Yes. 

Senator  Morse.  Am  I  correct  in  my  inference,  Mr.  Davis,  when  you 
said  that  it  ought  to  be  equally  applicable  to  Tom,  Dick,  and  Harry, 
jou  meant  that  if  vve  were  going  to  make  it  applicable  to  one  voluntary 
association,  we  ought  to  make  it  applicable  to  all  voluntary  associa- 
tions, rather  than  to  pick  labor  unions? 

Mr.  Davis.  Certainly.  When  you  go  around,  Senator,  if  I  pick  you 
out  to  pin  a  rose  on  you,  it  is  all  right;  you  do  not  object.  But  if  I 
pick  you  out  to  throw  a  brick  at  you,  you  think  it  is  discriminatory. 
You  think  it  is  an  act  of  discrimination, 

(Laughter.) 

Senator  Donnell.  Well,  Mr.  Davis,  you  take  a  corporation  on 
the  one  hand,  that  has  $3,000,000  in  its  treasury. 

On  the  other  hand,  you  take  the  United  Mine  Workers  of  America 
that  had — I  do  not  know  how  many  millions  of  dollars  in  its  treasury 
at  the  time  the  Mine  AVorkers'  decision  was  handed  down. 

Mr.  Davis.  Well,  it  had  enough  to  pay  the  tine. 

Senator  Donnell.  Is  there  any  substantial  difference  with  respect 
to  a  law  directed  towards  political  contributions — is  there  any  essen- 
tial difference  tliat  you  see  between  a  prohibition  against  corporations 
over  here  that  have  $3,000,000— a  corporation  with  $3,000,000  in  its 
treasury,  and  a  labor  union  over  here  which  is  perhaps  not  incor- 
porated, but  which  has  $3,000,000  in  its  treasury?  Is  there  any  dif- 
ference in  the  world  between  those  situations  ? 

Mr.  Davis.  I  cannot  think  of  any.  Senator. 

Senator  Donnell.  Then,  you  do  not  have  any  objection  to  the 
provision  of  the  Taft-Hartley  Act  which  imposes  that  same  obliga- 
tion on  Tom,  Dick,  and  Harry,  meaning  the  corporation  on  the  one 
hand,  and  the  labor  union  on  the  other  hand? 

Mr.  Davis.  Well,  I  think  it  ought  to  be  more  general.  But  I  have 
no  objection  to  it,  no. 

Senator  Pepper.  Will  the  Senator  yield  at  that  point? 

Senator  Donnell.  Yes. 

Senator  Pepper.  Mr.  Davis,  is  it  not  apparent  that  the  Senator 
from  Missouri  is  overlooking  the  nature  of  the  two  supposed  groups 
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that  he  is  describing?  Is  he  not  preceding  upon  the  assumption  that 
he  is  dealing  with  two  entities,  two  units,  that  you  have  got  a  business 
corporation  on  one  side,  the  labor  corporation  on  the  other  side? 

As  a  matter  of  fact,  the  situation  is  such  that  on  the  one  side  you  have 
got  an  artificial  person  who  has  no  soul,  as  the  law  says,  created  by  the 
law,  which  is  not  a  human  being.  It  is  an  artificial  person,  a  fiction 
created  by  the  law,  an  inanimate  entity. 

Whereas  on  the  other  side  all  you  have  got  is  an  association  of  Amer- 
ican citizens  who  are  simply  a  voluntary  association  of  citizens,  and 
as  the  Senator  from  Oregon  suggested  a  moment  ago,  they  should  be 
compared  not  to  a  corporation,  which,  as  I  said,  is  this  soulless  legal 
entity,  but  to  other  unincorporated  associations,  associations  of  em- 
ployers, wdio,  in  their  individual  capacity,  work  together — 

60,  I  was  just  wondering  if  it  were  not  apparent  that  the  Senator 
fyom  Missouri  was  overlooking  the  fact  that  you  have  got  a  corpora- 
tion which  is  an  artificial  entity  on  one  side,  and  a  group  of  human 
beings  who  are  citizens,  on  the  other  side. 

Mr.  Davis.  Well,  Senator,  I  start  off  with  a  point  which  Senator 
Morse  brought  out,  that  was  implicit  in  my  remarks.  If  you  have  a 
law  on  the  subject  it  should  apply  to  everybody  in  equal  status.  That 
is  the  first  thing. 

Now,  whether  you  want  to  apply  it  to  unincorporated  voluntary  asso- 
ciations as  to  corporations,  that  is  another  question.  I  really  think 
that  has  more  to  do  with  the  looking  at  it  as  they  did  in  England,  f  rom_ 
the  point  of  view  of  the  stockliolder  or  the  individual  member  of  the 
union. 

Here  are  funds  collected  in  both  cases  by  trustees,  if  you  please; 
that  is,  elected  officers  representing  their  constituents,  and  you  ought 
not  to  spend  their  money  without  their  approval. 

Well,  of  course,  generally,  the  act  of  the  board  of  directors  is  with 
,t]ie  approval  of  the  stockholders,  and  so  of  the  board  of  the  union. 

But  in  England,  in  this  matter  of  political  contributions,  they  re- 
quired, first,  that  the  union,  that  a  member  of  the  union,  could  contract 
out,  as  they  call  it ;  that  is,  if  he  wrote  to  the  union  and  said,  "I  don't 
want  you  to  spend  my  dues  for  political  purposes,"  they  could  not  do  it. 
That  did  not  work  any  too  well  because  none  of  them  wrote,  so  the 
Parliament  passed  an  amendment  to  that  which  provided  for  con- 
tracting in,  as  they  now  call  it.  That  is,  the  union  cannot  spend  the 
dues,  your  dues,  if  you  hold  a  card — I  do  not  know  whether  you  do 
or  not — but  they  could  not  spend  your  dues  in  England  unless  you 
had  written  them  and  said,  "It  is  all  right  to  use  my  dues  for  political 
contributions." 

Now,  that  always  struck  me  as  not  a  bad  way  to  do  it. 

England,  I  will  say  this,  manages  that  sort  of  thing  pretty  well. 
We  have  to  admit  that.  There  is  very  little  corruption  in  that  aspect 
of  British  life,  and  that,  I  would  think,  would  be  how  to  handle  it. 

Senator  Pepper.  I  have  just  one  other  thing  to  ask :  The  corporation; 
cannot  vote  either,  can  it? 

Senator  Donnell.  What  was  the  Senator's  question  ? 

Senator  Pepper.  Another  difference  between  the  two  is,  the  indi- 
vidual members  of  the  mine  workers  presumably  are  citizens  eligible 
to  vote.     They  are  citizens. 

Senator  Donnell.  Are  not  the  stockholders  of  the  corporations, 
eligible  ? 
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Senator  Pp^pper.  We  are  not  talkin<^  about  tlie  stockholders.  We  are 
talking  about  the  corporation  not  being  able  to  vote;  the  corporation 
cannot  vote. 

Mr.  Davis.  Well,  Senator,  what  I  think  you  have  in  mind  there,  per- 
liaps 

Senator  Pepper.  There  is  no  limitation  on  the  stockholders  as  to 
what  they  can  contribute  to  a  political  campaign  any  more  than  there 
is  to  the  individual  members  of  the  labor  union. 

Senator  Donnell.  Mr.  Davis,  aside  from  this  interesting  philo- 
sophical discussion  that  my  good  friend  from  Florida  has  started,  the 
fact  is  that  you  have  indicated  that  you  had  no  objection,  as  I  under- 
stand it,  to  including  labor  organizations  within  this  section  which 
prohibits  the  making  of  political  contributions;  that  is  correct,  is  it 
not? 

Mr.  Davis.  That  is  right.  That  is  right,  if  you  do  it  by  general 
law  that  includes  all  similar  bodies. 

Senator  Donnell.  You  would  rather  have  it  done  that  way? 

Mr.  Davis.  I  would  rather  have  it.  I  have  deep  feelings  about 
that. 

Senator  Taft.  What  other  kind  of  organizations 

Mr.  Davis.  I  will  tell  you,  Senator,  you  cannot  run  this  country 
if  you  are  going  to  pick  out  a  labor  union  and  say  that  a  labor  union 
as  such  has  less  rights  than  some  other  organzations  of  similar  char- 
acter.   You  cannot  run  the  country  if  you  are  going  to  do  that. 

Senator  Donnell.  Well,  Senator  Taft  just  asked  you  what  other 
kinds  of  organizations  you  think  ought  to  be  included. 

Senator  Taft.  I  would  be  relieved  if  we  had  another  example.  I 
never  heard  of  the  Elks,  for  example,  ever  getting  up  a  fund  as  a 
contribution  from  the  Elks  Lodge  or  any  other  voluntary  association 
that  I  know  of. 

Senator  Douglas.  Well,  Senator  Taft,  haven't  there  been  employ- 
ers' associations  that  have  on  occasion  distributed  money  ? 

Senator  Taft.  My  view  is  that  under  this  act  that  would  be  pro- 
hibited. Take  the  National  Association  of  Manufacturers :  They  get 
all  their  money  from  corporations  and  to  the  extent  that  they  get 
money,  it  would  be  a  violation  of  the  law.  I  feel  very  confident  that 
they  would  be  held  liable  under  the  act,  as  far  as  an  association  of  em- 
ployers of  that  kind  is  concerned. 

Senator  Douglas.  Farm  associations.  Senator  Taft?  Agricultural 
associations  ? 

Senator  Taft.  I  think  they  might  well  be  covered.  I  never  heard 
of  their  contributing  to  anybody.  Of  course,  we  have  had  many  ex- 
amples of  the  labor  unions  doing  it.     That  is  the  only  thing. 

Senator  Morse.  Will  the  Senator  from  Ohio  yield  for  a  question? 

Senator  Taft.  Yes. 

Senator  Morse.  In  view  of  the  statement  the  Senator  from  Ohio 
has  just  made,  would  he  say  that  if  an  official  representative  of  the 
NAM  or  the  United  States  Chamber  of  Commerce  appeared  before 
the  service  clubs  in  the  State  of  Oregon,  having  his  expenses  paid  and 
his  salary  paid  by  either  the  NAM  or  the  United  States  Chamber  of 
Commerce,  and  advised  the  members  of  that  service  club  that  what 
they  needed  in  Oregon  was  a  new  Unted  States  Senator,  he  would  be 
in  violation  of  the  act  ? 


966  LABOR   RELATIONS 

Senator  Taft.  Yes ;  I  think  it  would  be  a  corporate  contribution. 

Senator  Morse.  I  would  have  a  cause  of  action.     [Laughter.] 

Senator  Taft.  I  think  that  would  be  a  corporation  contribution. 
I  agree,  but  I  have  never  been  able  to  get  the  Attorney  General  to  take 
any  action.    That  is  my  chief  objection  to  the  law. 

Mr.  Davis.  It  strains  my  capacity  for  belief  anyway — Senator 
Morse's  example. 

Senator  Donnell.  I  would  like  to  get  back  to  the  examination 

Senator  Pepper.  I  will  not  impose  on  you  any  more.  I  wonder  if 
Senator  Taft  is  not  minimizing  the  ingenuity  of  these  people  who 
make  up  the  employers'  associations  in  that  they  would  not  be  able 
with  their  ingenuity  and  good  lawyers  and  counsel  to  find  ways  to  pro- 
vide the  money  other  than  by  violating  the  Corrupt  Practices  Act,  by 
taking  it  from  the  corporation. 

For  example,  in  our  Senate  Committee  on  Elections,  I  think  there 
has  been  reported  once,  at  least,  in  our  general  November  campaigns 
about  some  of  the  richest  people  in  this  country  going  into  various 
States — the  Sloans  and  the  Rockefellers  and  the  Du  Ponts  and  these 
various  people  enterin.g  into  these  State  campaigns  and  making  con- 
tributions, I  must  say  somewhat  enviously,  that  are  usually  to  tlie 
Republican  candidates.     [Laughter.] 

They  find  a  way  evidently  to  do  those  things,  and  what  is  the  diifer- 
ence  in  that  and  the  man  in  the  labor  union  who  has  to  give  collectively ; 
he  cannot  give  up  enough  to  amount  to  anything. 

Senator  Taft.  I  quite  agree  with  all  those  objections  to  all  these  laws 
about  financial  contributions.  The  difficulty  is  in  the  enforcement  of 
them,  I  quite  agree,  and  there  are  ways  to  escape  them  and  no  doubt 
corporations  escape  them  and  no  doubt  unions  do. 

We  had  a  gentleman  here  the  other  night  who  talked  to  me  about 
so-called  voluntary  contributions  by  the  union  members  to  PAC  and 
so  forth.     [Laughter.] 

Undoubted]  y  that  is  objectionable,  but  are  we  for  that  reason  willing 
to  say  that  it  is  better  just  to  wipe  off  all  limitations  on  political  con- 
tributions, have  none  at  all  ?  I  rather  doubt  it.  I  think  it  might  lead 
to  a  general  state  of  corruption  that  would  be  worse  than  evasion.  I 
think  we  had  better  have  the  laws  and  to  prevent  the  evasions  as  far  as 
w^e  can.  But  I  agree  that  is  the  main  objection  to  the  Hatch  Act,  and 
all  of  these  laws  dealing  with  money  and  the  like. 

Senator  Donnell.  Now,  Mr.  Davis,  getting  back  to  this  particular 
section  again,  I  was  about  to  pursue  the  query  that  Senator  Taft  had 
asked  of  you.  I  shall  not  do  so  in  detail,  but  I  do  not  think  this  discus- 
sion has  brought  out  any  other  organizations  of  like  type  unless  possi- 
bly some  manufacturers'  organizations.  Personally  I  see  no  objection 
to  including  them  in  the  act,  but  certainly  you  would  not  include 
Masonic  orders  or  the  Elks  or  the  literary  societies  or  things  of  that 
sort  as  being  analogous  to  the  United  States  Steel  Corp.,  on  the  one 
hand,  and  the  United  Mine  "Workers  on  the  other ;  would  you  ? 

Mr.  Davis.  Senator,  I  would  not  use  any  nouns  of  designation  in 
such  legislation. 

Senator  Donnell.  What  would  you  say? 

Mr.  Davis.  I  would  say  that  "any  organization,  corporation,  volun- 
tary organization,"  use  whatever  words  you  want  to  define  the  organ- 
ization, "is  prohibited  from  making  contributions." 
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Senator  Donnell.  Then,  your  object 

Mr.  Davis.  I  would  leave  out  labor  unions;  I  would  leave  out  the 
Elks. 

Sentaor  Taft.  Unless  the  money  was  contributed  for  the  purpose  of 
l)eing  used  for  that  purpose. 

Mr.  Davis.  That  is  a  good  thing. 

Senator  Taft.  That  is  the  exception. 

Mr.  Davis.  Yes. 

Senator  Taft.  I  mean,  if  you  are  going  to  include  everybody  you 
have  got  to  make  exceptions. 

Mr.  Davis.  That  is  right. 

The  only  thing  I  would  like  to  see.  Senator,  and  this  is  the  ideal,  if 
nobody  contributed  to  politics  anything  but  his  own  money,  that  would 
be — then  you  put  a  limit,  as  the  Hatch  Act  maybe  does,  but  I  mean  it 
is  contributing  other  peoples'  money  that  I  do  not  like. 

Senator  Taft.  That  is  my  objection.  The  stockholders  put  their 
money  in  corporations  for  business  purposes,  not  for  political  purposes. 
Union  members  put  their  dues  in  unions  in  order  to  get  the  best  wages 
and  terms  and  conditions  that  they  can  get,  the  best  agreements  in 
bargaining  they  can  get.  They  do  not  put  them  in  for  political 
purposes,  and  if  they  are  used  without  their  consent,  they  may  be  used 
to  defeat  the  very  fellow  they  are  for. 

Senator  Donnell.  And  the  use  of  them  may  be  very  unwise  from 
the  standpoint  of  public  policy ;  may  they  not  ? 

Mr.  Davis.  It  hurts  the  unions.  Senator.  Listen,  if  you  were  a 
Democrat — do  you  mind  if  I  make  you  that?     [Laughter.] 

Senator  Taft.  No;  that  is  all  right.  I  am  a  Democrat  of  a  sort. 
[Laughter.] 

Mr.  Davis.  And  you  belonged  to  a  union  which  contributed  to  the 
Republican  chest,  you  would  feel  hurt. 

Senator  Taft.  That  is  right. 

Mr.  Da\t:s.  You  could  not  do  anything  about  it.  But  you  would  say, 
"Oh,  the  hell  with  that  union'''  and  it  would  weaken  your  loyalty  to 
the  union  for  the  very  reason  you  point  out — that  it  is  doing  some- 
thing that  the  union  is  not  organized  for  the  purpose  of  doing.  So,  I 
am  against  that  kind  of  contribution,  but  I  am  also  against  any  dis- 
criminatory checking  out  of  the  labor  unions. 

Senator  Donnell.  Mr.  Davis,  may  we  pass  on  to  another  illustra- 
tion? 

Mr.  Davis.  With  pleasure. 

Senator  Donnell.  I  might  mention  this  before  we  do  that,  and  1 
think  you  will  agree  that  on  your  point  that  a  labor  union  is  not  an 
entity,  and  that  a  corporation  is — I  believe  that  was  Senator  Pepper's 
point,  not  j'ours,  that  a  labor  union  is  not  an  entity,  just  an  association, 
and  that  a  corporation  is  an  artificial  entity.  Is  it  not  a  fact  that 
in  various  States  these  joint  associations  are  treated  as,  and  perhaps 
are  declared  by  statutes  to  be,  entities;   isn't  that  true? 

Mr.  Davis.  I  believe  it  is.  Senator.     I  am  not  too  familiar  with  it. 

Senator  Donnell.  Yes.  I  have  not  seen  the  statistics  on  it,  but  I 
have  an  idea  there  are  a  good  many  States  in  which  that  is  true,  and 
you  rather  judge  the  very  same  thing  ? 

Mr.  Davis.  Certainly  they  are  made  suable  through  established 
procedures. 
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Senator  Donnell.  Yes. 

Now,  I  want  to  give  just  this  one  illustration  on  the  point  that  I  am 
making;  namely,  that  the  Taft-Hartley  Act  is  in  many  respects,  at 
any  rate,  simply  making,  as  I  have  used  the  expression  before,  sauce 
for  the  goose,  sauce  for  the  gander,  taking  things  that  were  prohibited 
against  employers  and  making  them — prohibiting  them  by  labor  or- 
ganizations. 

Now,  let  me  give  you  another  illustration  of  that,  as  I  see  it,  and  ask 
for  your  comment  on  it : 

In  the  Taft-Hartley  Act  it  is  declared  to  be  necessary,  in  the  event 
there  shall  be  a  collectively  arrived  at  bargain  between  an  employer 
and  an  employee,  it  is  necessary  in  order  that  that  contract  may  be 
terminated  or  modified  that  either  the  employer  or  the  employee — the 
labor  organization,  I  should  say,  either  the  employer  or  the  labor 
organization — whichever  one  may  want  to  terminate  it,  can  only  do  it 
by  serving  a  written  notice  upon  the  other  party  to  the  contract  of 
tlie  proposed  termination  or  modification  60  days  prior  to  the  expira- 
tion date  thereof,  or  in  the  event  such  contract  contains  no  expiration 
date,  60  days  prior  to  the  time  it  is  proposed  to  make  such  termination 
or  modification. 

Now,  that  provision  is  put  in  the  Taft-Hartley  Act  brand  new. 
There  is  not  anything  like  this  in  the  Wagner  Act. 

Mr.  Davis.  No,  there  is  not. 

Senator  Donnell.  And  the  Taft-Hartley  Act  makes  it  applicable 
to  both  sides  of  the  bargaining  table;  does  it  not,  as  I  have  indicated. 

Mr.  Davis.  Of  course  it  does.  It  would  not  mean  anything  if  it 
were  not  applicable  to  both  sides. 

Senator  Donnell.  Now,  Mr.  Davis,  do  you  see  any  objection  to  a 
provision  of  that  kind  ? 

Mr.  Davis.  No  ;  I  like  it. 

Senator  Donnell.  You  like  it.  Well,  that  is  one  thing  in  the  Taft- 
Hartley  Act  you  really  like ;  is  that  right  ? 

Mr.  Davis.  Yes. 

Senator  Donnell.  All  right,  we  are  glad  to  learn  that. 

Now,  Mr.  Davis,  this  morning  you  referred  to  the  fact,  as  I  recall 
your  statement  in  substance,  that  people  are  scared  about  this  pro- 
posed legislation,  as  I  understood  you  to  say,  and  you  think  they 
were  scared  at  the  uncertainty  as  to  whether  the  Government  can  take 
care  of  these  national  emergencies.  They  do  not  know;  there  is  an 
uncertainty  about  it.     Is  that  your  point  ? 

Mr.  Davis.  Yes. 

Senator  Donnell.  And  then,  you  stated  that  there  is  no  need  to  be 
afraid,  that  the  American  Government  is  able  to  take  care  of  the 
situation. 

Well,  I  believe  every  man  at  this  table  here  would  agree  with  the 
statement  that  the  American  Government  is,  but  that  is  quite  a  dif- 
ferent thing,  is  it  not,  Mr.  Davis,  from  saying  that  the  President  of  the 
United  States,  who,  after  all,  is  just  the  head  of  one  of  the  three 
departments  of  the  Government,  has  an  inherent  power  to  seize  prop- 
erty or  draft  people  or  stop  strikes.  It  is  quite  a  diif erent  statement ; 
is  it  not  ? 

Mr.  Davis.  Yes;  I  should  think  so.  I  did  not  make  either  one  of 
them. 
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Senator  Donnell.  I  thought  you  did,  in  substance.  Did  you  not 
say  that  the  American  Government  is  able  to  take  care  of  the  situation, 
and  then  tell  about  picking  up  the  radio  when  the  President  was  speak- 
ing some  time  back  when  he  said  all  the  powers  of  the  American  Gov- 
ernment are  going  to  be  issued,  turning  off  the  radio,  going  home  and 
telling  Mrs.  Davis  everything  was  all  right  ? 

Well,  now,  Mr.  Davis,  I  want  to  just  get  your  idea  with  respect 
to  this  uncertainty  that  is  causing  people  to  be  frightened.  As  I 
understand  your  testimony — and  if  I  am  not  correct  please  check 
me — you  think  it  is  advisable,  as  I  understand  it,  that  the  statute  that 
we  are  going  to  pass  says  that  in  the  event  of  whatever  preliminary 
steps,  if  any,  may  be  set  forth  in  here  having  failed,  then  the  Presi- 
dent may  do  whatever  is  necessary  to  preserve  the  national  welfare. 
That  is  your  position. 

Mr.  Davis.  For  a  temporary  period,  during  which  he  would  report 
to  Congress  so  that  Congress  could  take  whatever  action  it  could. 

I  think  the  only  point  on  which  I  disagreed  with  Senator  Taft's 
idea  on  that  was  that  there  is  an  interim  period  in  which  you  have  got 
to  take  action,  and  I  think  that  the  President  ought  be  empowered 
to  take  it. 

Senator  Donnell.  Well,  that  is  what  I  understood.  I  understood 
you  to  say  that  when  we  get  through  passing  this  Thomas  bill,  there 
ought  to  be  a  provision  in  there  saying  in  substance  that  after  all 
these  preliminary  steps,  whatever  they  are — you  have  a  good  deal  of 
doubt  as  to  the  efficacy,  I  think,  of  any  of  them — but  after  they  have 
all  failed,  then  you  want  us  to  put  right  into  the  legislation,  the  law, 
the  statute,  words  to  the  effect  that  after  they  have  all  failed,  the 
President  may  do  whatever  is  necessary  to  preserve  the  national  wel- 
fare and  just  leave  it  in  general  language.  That  is  what  you  be- 
lieve ;  is  it  not  ? 

Mr.  Davis.  That  is  not  it  at  all,  Senator. 

Senator  Donnell.  What  is  year  position? 

Mr.  Davis.  Well,  in  the  first  place,  I  do  not  disbelieve  in  the  efficacy 
of  the  proposed  statute.  I  suggested  this  morning  that  if  you  are 
going  to  add  to  it  about  what  the  President  shall  do  and  what  the 
Congress  shall  do  if  this  breaks  down,  I  would  advise  you  to  take  time- 
to  do  it,  appoint  a  conmiittee  to  study  it.  and  my  bet  would  be  that 
if  you  passed  the  law  without  anything  added  to  it,  set  up  this  com- 
mittee to  consider  what  might  be  added  if  an  emergency  arose,  the 
committee  would  never  need  to  report.  You  would  find  out  that  the 
other  provisions  were  adequate  for  the  purpose,  but  because  the  peo- 
ple do  not  believe  that,  they  are  alarmed,  and  I  know all  my  life. 

Senator,  that  I  have  known  anything  about  this  business,  and  that  has 

been  since  1933 1  have  had  the  feeling  that  it  is  better  not  to  write 

out  in  the  statute  what  will  be  done  in  that  emergency.  I  said  this 
morning  that  I  reluctantly  come  to  the  conclusion  that  you  had  better 
do  it,  because  the  American  people,  if  you  judge  by  the  newspapers — 
I  think  it  may  be  a  risky  thing  to  do,  but  I  do  not  know  how  else  to  do 
it;  you  cannot  go  by  the  polls  anymore.  I  will  put  it  this  way:  My 
impression  is  that  the  American  people  are  scared,  I  had  this  after- 
noon— if  I  may  tell  this  homely  experience — a  talk  with  my  sister- 
in-law  in  the  hospital,  and  she  said,  "Well,  you  are  not  in  favor  of 
repealing  this  Taft-Hartley  law,  are  you" — seeing  the  afternoon 
papers — "and  leaving  us  in  the  hands  of  the  unions  again  ?" 
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Senator  Donnell.  Was  she  not  about  riglit  there,  Mr.  Davis  ? 

Mr.  Davis.  No.  She  is  a  very  intelligent  woman,  Senator.  It  took 
me  about  10  minutes  to  explain  to  her  that  the  Taft-Hartley  law  had 
never  saved  the  bacon  yet.  She  understood  that  when  I  got  through 
telling  her. 

Senator  Pi:pper.  By  8 :  45  we  expect  a  considerable  difference  in  the 
sentiment  of  this  committee. 

Senator  Donnell.  Well,  now,  Mr.  Davis,  I  thought  you  meant  this, 
this  morning — if  I  am  mistaken,  I  certainly  want  to  be  corrected — I 
thought  you  meant  that  you  think  it  is  advisable  to  put  right  into  this 
law  that  we  are  going  to  pass,  assuming  that  we  are  going  to  pass  it — 
that  you  think  we  ought  to  put  in  something  there  that  says  that  after 
all  these  various  preliminary  steps  have  failed,  the  President  then  may 
do  whatever  is  necessary,  without  spelling  it  out,  not  saying  whether 
it  is  seizure  or  injunction  or  what,  but  that  he  may  do  whatever  is 
necessary  to  preserve  the  national  welfare.  That  is  what  you  favor 
putting  into  the  bill,  is  it  not  ? 

Mr.  Davis.  Yes.    Let  me  make  that  very  precise. 

Senator  Donnell.  Very  well.  • 

Mr.  Davis.  I  would  say  in  that  event  the  President  shall  do  what- 
ever is  necessary  to  maintain  the  essential  services  involved. 

Senator  Donnell.  Very  well. 

Mr.  Davis.  And  he  shall  report — this  is  after  he  has  declared,  pub- 
licly declared,  a  national  emergency  and  reported  it  at  the  same  time 
to  the  Congress,  then  he  shall  act,  and  I  would  say  for  a  period  of 
time,  say  30  days,  as  I  said  this  morning,  the  President,  having  de- 
clared that  an  emergency,  may  call  upon  any  officer  and  employee  of 
the  enterprise  to  remain  at  his  job  unless  he  is  expressly  excused  for 
some  cause,  and  the  President  in  addition  to  that  shall  have  the  power 
to  call  any  citizen  in  the  United  States  who  has  the  necessary  skill  to 
take  a  job  on  that  enterprise,  and  I  would  have  that  condition  con- 
tinued for  30  days,  say,  whatever  period  is  right.    I  suggest  30  days. 

Senator  Donnell.  Then,  what  would  you  do. 

Mr.  Davis.  If  it  was  not  settled  then,  I  would  hope  the  Congress 
would  have  done  something  specific,  or  I  would  be  in  favor,  if  at  the 
end  of  the  30  days  the  settlement  had  not  been  reached,  of  the  Pres- 
ident's actually  taking  title  to  the  property  and  setting  up  a  board 
to  assess  fair  compensation. 

Now,  that  would  have  to  be  done.  Senator,  I  mean  if  I  were  drafting 
such  a  bill  I  would  look  at  the  acts  now  on  the  books  with  regard  to 
eminent  domain,  and  I  would,  I  think,  follow  that  procedure.  The 
President  should  proceed  really  by  eminent  domain  to  take  the  prop- 
erty and  set  up  a  board  to  assess  the  value  to  the  management  as  well  as 
to  the  workers.    Lots  of  people  would  not  like  that. 

Senator  Donnell.  Just  a  moment,  if  you  please,  Senator.  I  want  to 
follow  through  on  this. 

Then,  as  applied,  for  instance,  to  the  coal  industry,  if  all  the  coal 
miners  were  about  to  go  out  on  strike.  I  understand  that,  according  to 
your  ideas  this  statute  that  we  are  now  writing  should  provide  what- 
ever preliminary  precautions  we  think  would  be  efficacious,  but  say, 
as  you  have  said,  that  in  the  event  of  the  failure  of  those,  that  the 
President  shall  have  power  to  do  anything  necessary  to  keep  the  service 
in  operation  and  efficient  for  30  days,  and,  then,  if  the  strike  would  start 
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and  in  his  judgment  the  national  emergency  would  arise  if  he  ceased  his 
grip,  he  should  take  title  to  all  the  coal  mines  in  the  United  States  by 
eminent  domain,  and  then  pay  the  owners  of  the  mines  for  those  mines. 

Mr.  Davis.  I  would  not  make  it  mandatory. 

Senator  Donnell.  And  have  a  board,  you  said,  to  work  out  the 
details. 

Mr.  Davis.  I  would  not  make  it  mandatory  on  the  President  to  take 
title  after  30  days,  but  I  w^ould  give  him  the  power  to  do  it. 

Senator  Donnell.  You  would  give  him  the  power  ? 

Mr.  Davis.  There  are  lots  of  other  things.  For  instance,  lots  of 
j^eople  thought  about  this  sort  of  thing. 

You  might  say  the  President  should  have  the  power  to  order  the 
parties  to  submit  the  dispute  to  arbitration  after  30  days  or  some- 
thing like  that,  but  during  this  30  days  every  citizen  of  the  United 
States  would  be  subject  to  that  call  and  the  law  would  have  said  that 
it  is  his  duty  as  a  citizen  to  respond  to  that  call. 

Senator  Donnell.  Now,  I  understood  Senator  Smith  right  at  that 
point  this  morning,  in  your  interrogation,  to  inquire  what  was  going  to 
happen  about  this  permanent  seizure,  and  you  said,  I  think,  that  Con- 
gress could  always  stop  the  President  from  making  any  such  permanent 
seizure.    That  is  your  idea,  is  it  not,  sir  ? 

Mr.  Davis.  Yes. 

Senator  Donnell.  Well,  then,  does  not  that  recognize  that  if  Con- 
gress can  stop  him — does  it  not  recognize  very  clearly — that  he  has  no 
inherent  power  to  make  the  seizure?  It  is  a  legislative  matter,  power 
to  make  the  seizure  being  referred  to  Congress.  It  can  likewise  stop 
him ;  is  not  that  true  ? 

Mr.  Davis.  Listen,  Senator,  I  said  this  morning — and  I  will  say  it 
again — it  is  not  a  legal  question,  but  it  is  a  political  question,  and  I 
will  tell  you  that  if  the  railroads  in  this  country  shut  down  tomorrow 
and  tliere  was  no  act  on  the  statute  books  about  the  railroads,  this  old 
hang-over  from  1916  did  not  exist,  the  President  of  the  United  States 
would  operate  the  railroads;  he  would  have  to.  If  anybody  got  up 
and  said  that  he  had  the  power  to  do  and  tried  to  find  the  legal  power 
to  do  it,  I  would  say,  "Do  not  look  in  the  laws ;  look  in  politics  for  it." 

Senator  Donnell.  You  think  he  would  have  the  legal  power  to 
doit? 

Mr.  Davis.  He  would  have  the  power  to  do  it. 

Senator  Donnell.  I  am  talking  about  legal  power. 

Mr.  Daa^s.  ^Vhat? 

Senator  Donnell.  I  am  talking  about  the  legal  right  to  do  it  under 
the  Constitution  of  the  United  States. 

Mr.  Davis.  What  do  you  mean — "right  to  do  it?"  He  has  got  the 
duty  to  save  the  Nation.  He  would  save  the  Nation  and  then  it  would 
go  to  the  Supreme  Court.  They  might  very  well  say,  as  they  have 
said  before,  that  the  act  of  the  President  was  unconstitutional.     Fine. 

Senator  Donnell.  But  as  you  have  stated  to  Senator  Smith,  the 
Congress  would  or  could  always  stop  him.  You  said  that,  did  you 
not,  this  morning  ? 

Mr.  Davis.  Well,  I  did  say  that ;  yes.  You  see,  they  could  not  stop 
Mr.  Wilson  when  he  armed  the  merchants  ships. 

Senator  Taft.  May  I  interrupt  a  moment  ? 

Senator  Donnell.  Senator  Davis  had  a  question. 


972  LABOR   RELATIONS 

Mr,  Davis.  In  the  case  of  Wilson,  now  what  happened  ? 

This  is  an  interesting  subject,  ami  nobody  knew  more  about  it  than 
Mr.  Wilson — nobody. 

Senator  Neelt.  A  great  lawyer. 

Mr.  Davis.  And  he  wrote  the  message  to  Congress,  and  he  said,  "I 
think  those  merchant  ships  ought  to  be  armed.  I  think  I  have  the 
power  to  arm  them,  but  I  am  a  good  constitutionalist  and  I  prefer 
to  put  it  up  to  Congress  and  there  will  be  no  doubt  about  it." 

Congress  refused  to  arm  them,  so  things  went  on  and  got  a  little 
bit  hotter,  and  there  were  more  submarine  sinkings,  and  Mr.  Wilson 
armed  the  merchant  ships.     Congress  did  not  stop  him. 

Senator  Taft.  Just  1  minute.  Of  course,  however,  Mr.  Wilson 
did  not  take  over  the  railroads.  He  came  to  the  Congress  and  got  the 
Adamson  Act  passed.  Mr.  Truman  did  not  take  over  the  railroads. 
He  came  to  the  Congress  and  demanded  the  passage  of  a  law  which 
was  not  necessary — it  turned  out  not  to  be  necessary.  Neither  of 
them  followed  the  course  that  you  suggest  under  these  exact  circum- 
stances. 

Mr.  Davis.  That  is  right,  but  the  reason,  I  think.  Senator,  was  that 
the  emergency  was  not  acute  enough,  you  see.  Listen,  I  do  not  be- 
lieve in  going  around  seizing  other  people's  property  for  fun,  but 
what  I  say  is  that  the  President  of  the  United  States  will  actually 
see  to  it  that  essential  services  continue  if  they  are  really  essential. 
There  is  no  question  about  it. 

Senator  Pepper.  Excuse  me. 

Senator  Donnell.  Just  a  minute.  Senator  Aiken  asked  me  to  yield. 
I  will  be  glad  to  do  so.     Senator  Morse  also  has  asked  me  to  yield. 

Senator  Aiken.  My  question  is  so  far  back,  maybe  it  is  even  out  of 
order  now. 

Mr.  Davis,  when  you  said  you  would  provide  that  the  President 
shall  take  such  steps  as  may  be  necessary  to  protect  the  public  health 
and  welfare,  did  you  mean  such  steps  as  in  his  opinion  may  be  neces- 
sary ?  He  would  be  the  one  to  determine  what  steps  were  necessary  ? 
Is  that  correct  ? 

Mr.  Davis.  That  is  right.  It  would  be  an  emergency  situation.  He 
might,  for  instance,  order  the  Army  in  there.  He  possibly  has  the 
power  to  do  that  anyway. 

Senator  Aiken.  But  it  would  be  up  to  him. 

Mr.  Davis.  It  would  be  up  to  him.  He  might  issue,  as  did  President 
Lincoln,  a  call  for  volunteers  under  the  Constitution. 

Senator  Donnell.  Senator  Morse. 

Senator  Morse.  Mr.  Davis,  I  want  to  go  back  to  the  merchant  ship 
arming  proposal  of  Wilson  in  1917.  I  think  I  understood  you  to  say 
that  Congress  did  not  take  action.  I  think  that  history  will  show,  will 
it  not,  that  that  was  a  case  where  Congress,  at  least  a  substantial  ma- 
jority, as  judged  from  subsequent  action,  did  want  to  take  action,  but 
they 'were  blocked  from  taking  action  in  behalf  of  the  American  people 
by  a  filibuster ;  were  they  not  ? 

Mr.  Davis.  Senator,  you  always  are  one  up  on  me.  I  think  probably 
that  is  correct. 

Senator  Donnell.  I  would  say,  Mr.  Davis,  that  if  we  had  Senator 
Fulbright  here  he  would  ask  you  a  question  about  oleomargarine  right 
at  this  point. 
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Mr.  Davis.  I  would  probably  answer  him. 

Senator  Donnell.  Now,  Mr.  Davis — did  the  Senator  from  Florida 
desire  to  ask  a  question  ? 

Senator  Pepper.  I  was  just  going  to  ol)serve,  in  some  of  the  States 
the  governors  sometimes  in  acute  emergencies  take  over  when  they  do 
not  have  anj-  express  statutory  authority. 

I  recall  that  the  Secretary  of  Labor  stated  here  during  his  testi- 
mony— I  believe  he  said  he  took  over  a  street  railway  one  time  in  the 
State  of  Massachusetts  when  he  was  Governor,  although  he  did  not 
refer  to  any  statutory  authority  to  do  it;  it  was  just  an  emergency. 
He  felt  he  had  to  do  it,  and  did  it. 

Mr.  Davis.  Well,  he  had  statutory  authority  in  Massachusetts, 
Senator.  He  may  not  have  known  it,  but  he  has  had  it  for  a  great  many 
years. 

Senator  Donnell.  So  that  he  did  not  act  on  the  basis  of  any  inherent 
power  in  the  Governor,  did  he? 

Mr.  Davis.  I  think  very  likely  Mr.  Tobin  acted  on  the  basis  of  in- 
herent power  and  did  not  know  that  he  had  the  constitutional  au- 
thority. 

Senator  Donnell.  Now,  of  course,  it  is  entirely  possible  that  he  was 
unfamiliar  with  the  law,  but  there  w^as  statutory  authority  conferred 
by  the  legislature. 

Mr.  Davis.  That  is  entirely  possible.  Senator. 

Senator  Donnell.  Yes;  certainly. 

Mr.  Davis.  The  one  thing  that  is  impossible  is  that  he  should  not 
run  the  railroad. 

Senator  Donnell.  However,  that  was  the  first  time  in  a  hundred 
years  that  any  seizure  had  occurred  by  the  Governor,  was  it  not? 

Mr.  Davis.  Well,  it  is  in  the  Commonwealth  of  Massachusetts, 
Senator. 

Senator  Donneix.  Well,  I  think  I  have  in  my  file  here  a  statement, 
a  photostatic  copy  of  a  statement  in  regard  to  that,  to  the  general 
effect  tliat  it  was  the  first  time  in  a  hundred  years  in  Massachusetts 
that  there  had  been  any  seizure  by  the  Governor,  or  words  to  that 
effect. 

Mr.  Davis.  All  right,  fine.  This  plan  that  I  told  you  about  this 
morning — if  this  planning  that  I  am  advocating,  if  you  ever  have  to 
use  it  more  than  once  in  a  generation,  you  will  have  to  think  up 
something  else. 

Senator  Donnell.  Now,  Mr.  Davis,  going  back  again  to  your  state- 
ment that  people  are  scared,  they  are  frightened,  are  they  not,  because 
they  know  that  in  this  bill  there  has  been  eliminated  the  provisions 
that  the  Taft-Hartley  Act  had  in  it  in  the  endeavor  to  protect  the 
people  in  the  event  of  national  emergency  and  that  nothing  has  been 
put  into  this  bill  with  any  teeth  in  it,  unless  it  is  the  false  teeth  that 
Senator  Aiken  referred  to  the  other  day — that  nothing  has  been  put 
into  this  bill,  and  they  do  not  know  what  the  rights  are  ?  They  do  not 
know  whetlier  the  President  can  or  cannot,  and  they  are  frightened, 
and  you  regard  it  advisable  that  Congress  should  put  into  the  bill 
whatever  the  fact  is  and  whatever  the  intended  law  is,  namely,  as  you 
see  it,  that  the  President  should  have  the  power  to  do  whatever  is 
necessary  to  preserve  the  national  welfare:  is  that  right? 

Mr.  Davis.  Well,  it  is  a  pretty  long  question.  Senator. 
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Senator  Donnell.  But  that  is  substantially  a  correct  quotation  of 
you? 

Mr.  Davis.  I  will  give  you  a  fairly  long  answer. 

You  see,  the  first  part  of  your  question  was  the  assumption  that  the 
people  are  frightened  because  this  bill  takes  away  something  they 
already  had. 

Well,  I  told  the  story  about  the  newsboy;  and  the  American  people 
ought  to  be  told  they  just  have  not  got  a  blanket,  that  the  Taft-Hartley 
never  was  a  blanket.  It  never  did  protect  them  from  imperiled 
safety,  and  that  is  the  first  thing  to  tell  them. 

Senator  Donnell.  Pardon  me.  Right  at  that  point,  you  remem- 
ber Mr.  Ching's  observation  as  to  the  fact  that  it  had  been  of  much 
help  in  some  national  emergencies?     Do  you  remember  that? 

Mr.  Davis.  Yes;  but  the  trouble  is  that  the  national  health  and 
safety  cannot  be  safeguarded  some  of  the  time.  It  is  not  like  Lincoln's 
remark  about  fooling  the  people.  If  you  are  going  to  protect  the 
national  health  and  safety,  you  have  to  protect  it  all  the  time,  and 
what  is  the  use,  if  we  are  arguing  about  it.  Senator,  we  should  not 
be  because  we  all  agree,  everybody  around  this  table  agreed  this 
morning  that  the  Taft-Hartley  bill  does  not  take  care  of  the  ultimate 
emergency,  and  Senator  Taft  explained  that  as  far  as  his  thinking 
went  about  it  at  the  time. 

Now,  the  people  do  not  know  that,  so  they  think  something  is  going 
to  be  withdrawn  which  they  were  relying  on  unwisely.  Now,  let  us 
tell  them  that  that  is  a  fact.  Then,  tliey  find  out  that  the  Senators 
are  arguing  about  the  powers  of  the  President  and  the  Congress. 

Now,  I  will  give  you  my  word,  Senator:  I  think  they  are  not  in- 
terested. I  am  interested,  have  devoted  many  hours  to  the  study  of 
the  subject,  but  the  man  on  the  street  is  not  interested.  He  says,  "Well, 
why  do  you  not  decide  it  ?  If  you  need  an  act  of  Congress,  pass  an  act 
of  Congress.    If  the  President  has  not  got  the  power,  give  it  to  him." 

People  want  to  know,  as  I  said  this  morning,  as  they  are  ready  to 
live  in  this  field. 

Senator  Donnell.  And  you  think  that  it  ought  to  go  right  into  the 
statute  passed  by  Congress  instead  of  having  a  statute  passed  that 
does  not  tell  them  in  one  breath,  leading  them  to  believe  the  power  has 
been  abolished  to  protect  them  and  on  the  other  hand  the  Attorney 
General's  opinion  coming  up  and  implying  that  the  President  has  the 
inherent  powers  ? 

Mr.  Davis.  In  substance,  I  would  believe  that,  Senator.  What  I 
would  do  is  say,  frankly,  to  the  American  people  that  neither  of  these 
bills  takes  care  of  the  ultimate  emergency. 

It  is  a  very  profound  and  difficult  subject. 

Senator  Donnell.  We  all  agree  it  is  profound. 

Mr.  Davis.  The  Congress  has  referred  the  matter  to  the  joint  com- 
mittee, whatever  it  is.    They  are  going  to  get  up  a  bill  to  deal  with  it. 

I  have  gone  pretty  far  here,  gentlemen,  presumptively,  perhaps,  in 
stating  my  view  on  this  very  difficult  subject.  There  are  many  other 
people  who  have  thought  about  it  longer  and  more  deeply  than  I  have, 
I  am  sure,  and  they  might  differ  with  me  very  materially.  I  think  I 
gave  some  instances  this  morning.  I  can  get  you  a  lot  of  literature  on 
the  subject  if  you  want  it,  and  all  I  have  tried  to  do  is  to  make  it  per- 
fectly plain  that  we  are  not  now  protected ;  that  is  my  first  point. 
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Senator  Donnell.  Yes. 

Mr.  Davis.  The  second  point  is,  contrary  to  my  former  opinion — 
and  I  think  a  person  perhaps  who  does  not  change  his  opinions  too 
easily — but,  contrary  to  my  former  opinion,  I  now  think  we  ought  to 
do  something  about  it. 

Senator  Donnell.  That  is,  to  do  it  right  in  the  statute? 

Mr.  Davis.  Yes. 

Senator  Donnell.  So  that,  in  that  respect,  you  would  consider  that 
the  bill  before  us,  the  Thomas  bill,  does  not  state  what  it  should; 
namely,  it  does  not  tell  that  the  President  should  have  the  ultimate 
power  to  which  you  refer ;  is  that  correct  ? 

Mr.  Davis.  I  think  that  is  correct,  if  you  preserve  the  limitation  of 
timing  that  I  mentioned.  I  think  it  would  be  better  to  pass  this  bill 
now  and  take  time  to  study  the  other  matter. 

Senator  Donnell.  I  thank  you,  Mr.  Davis,  for  your  answer. 

Mr.  Davis.  Thank  you.  Senator. 

Senator  Morse.  I  want  to  say  to  the  Senator  from  Ohio,  I  have 
not  a.sked  Mr.  Davis  questions ;  but  if  he  would  like  to  ask  questions > 

Senator  Taft.  I  have  no  more  questions.  Senator. 

Senator  Morse.  Mr.  Davis,  I  would  like  to  go  back  to  the  point  that 
we  were  discussing  when  I  stopped  my  examination  at  the  noon  recess, 
and  one  question  for  review  and  orientation  purposes. 

It  was  your  testimony  this  morning,  was  it  not,  that  in  your  opinion 
the  injunctive  procedure  of  the  Taft-Hartley  law,  in  respect  to  emer- 
gency disputes,  has  not  been  instrumental  in  reaching  the  solution 
of  those  disputes? 

Mr.  Davis.  Yes;  it  was.  Senator. 

Senator  Morse.  Now,  Mr.  Davis,  we  were  specifically  discussing  the 
coal  case  at  the  time  of  recess,  and  I  had  made  the  observation — and, 
as  I  recall,  you  had  agreed  with  my  conclusion  from  your  testimony 
— that,  even  in  the  coal  case  for  12  days  after  the  injunction  had 
issued,  the  mines  remained  shut  down  and  they  reopened  only  after 
the  parties  to  the  dispute  had  entered  into  mutual  concessions  and 
opened  the  mines  on  the  basis  of  their  own  collective-bargaining  nego- 
tiations; is  that  correct? 

Mr.  Davis.  That  is  right. 

Senator  Morse.  And  that,  although  there  was  an  injunction  in  ex- 
istence at  the  time,  the  thing  that  opened  the  mines  was  the  agree- 
ment or  the  understanding  reached  between  the  parties  ? 

Mr.  Davis.  Yes,  Senator. 

Senator  Morse.  Now,  as  we  follow  that  coal  case  through,  it  was 
found  that  during  that  12-day  period  the  injunction  was  violated  and 
someone  stood  in  contempt  of  court.     That  is  true;  is  it  not? 

Mr.  Davis.  Yes. 

Senator  Morse.  And  the  sanction  that  the  court  applied  was  a  fine 
against  the  president  of  the  United  Mine  Workers? 

Mr.  Davis.  I  think  so,  Senator — a  second  time.  This  was  the  sec- 
ond fine ;  was  it  not  ? 

Senator  Morse.  Yes.  The  miners  themselves  were  fined  in  the 
sense  that  their  treasury  was  fined. 

Mr.  Davis.  Yes. 

Senator  Morse.  The  union  treasury. 

Mr.  Davis.  As  I  remember  it,  of  course,  in  1947  they  Avere  both 
fined.     I  think  in  1948  they  Avere  both  fined,  too. 
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Senator  Morse.  Do  you  think  it  is  a  matter  of  interest  for  this  com- 
mittee to  take  into  account  that  the  sanction  applied  by  the  court  was  a 
money  fine  rather  than  the  ordinary  jail-sentence  sanction? 

Mr.  Davis.  I  do  not  think  I  know  what  you  have  in  mind,  Senator, 

Senator  Murse.  Let  me  restate  the  question.  Do  you  think  tiiat,  in 
imposing  a  fine  instead  of  a  jail  sentence,  we  need  to  take  note  of  the 
fact  that  apparently — we  cannot  speak  for  it,  but  apparently — the 
court  took  into  account  the  fact  that  jail  sentences  under  those  circum- 
stances would  not  be  conducive  to  peaceful  relationships  between  the 
miners  and  the  employers? 

Mr.  Davis.  Well,  I  would  imagine  so,  Senator.  Of  course,  I  sup- 
J50se  that,  so  far  as  the  individual  miners  are  concerned,  they  were  not 
guilty  as  far  as  I  understand  it,  except  as  members  of  the  union;  but 
if  you  have  in  mind  putting  the  officei'S  of  the  union  in  jail — and  I  take 
it  you  have — as  compared  to  a  fine,  I  can  only  say  that  if  the  court  did 
not  take  that  into  consideration  it  was  very  unrealistic. 

Senator  Morse.  Which  leads  me  to  this  question :  If  we  are  to  use 
the  injunctive  process  in  an  attempt  to  reach  a  solution  of  emergency 
disputes,  there  is  always  the  possibility  that  some  judge  may  attempt 
to  put  the  officers  of  a  union  and  possibly  the  members  of  a  union  in 
jail  for  violation  of  an  injunction.     Is  that  not  true? 

Mr.  Davis.  Yes.     It  has  been  done,  as  a  matter  of  fact. 

Senator  Morse.  On  the  basis  of  your  experience  in  the  field  of  labor 
relations,  what  is  your  observation  as  to  the  effectiveness  of  putting 
either  union  officers  or  union  members  in  jail  in  an  attempt  to  force 
them  to  proceed  to  settle  on  an  amicable  basis  a  dispute  with  their 
employer  ? 

Mr.  Davis.  Well,  of  course,  Senator,  the  question  almost  answers 
itself  because  it  does  point  up,  though,  to  me  the  very  heart  of  the 
whole  matter,  and  that  is  that  what  you  are  trying  to  do  is  to  get  an 
agreement,  not  a  lawbreaking  thing,  when  a  man  can't  agree.  It  is  not 
a  lawbreaking  thing  when  a  man  can't  agree,  and  you  are  trying  to  get 
an  agreement. 

Well,  there  is  in  the  hearts  of  all  of  us,  unfortunately,  mediators,  as 
you  and  I  know  from  experience — the  time  comes  when  you  sa3%  "Oh, 
this  is  fair,  and  these  fellows  ought  to  do  it,"  and  you  wish  you  had  the 
power  to  make  them  do  it,  but  that  is  not  the  right  way  to  do  it.  There 
are  extreme  cases,  of  course,  where  you  have  to  do  that;  but,  to  put  a 
man  in  jail  or  even  to  fine  him  for  not  agreeing,  you  cannot  do  it, 
Senator, 

I  gave  a  definition  in  the  discussion  the  other  day  that  I  think  is 
pertinent  to  your  question.  Discussing  labor  relations,  where  the  em- 
ployer was  saying,  "We  have  taken  into  consideration  the  fact  that 
these  men  cannot  strike,  we  know  they  cannot  strike,  and  we  have  been 
preeminently  fair  because  of  that.  We  have  reconsidered  our  offers, 
taken  that  into  account,  making  sure  it  was  fair  and  reasonable." 

Well,  I  said  to  them,  "These  adjectives  have  value?" 

He  said,  "Yes."  I  said,  "Do  you  think  that  human  beings,  being 
the  way  they  are,  you  can  expect  A  to  take  the  judgment  you  give  of 
the  value  of  your  own  behavior  when  he  is  affected  by  it?" 

At  first,  he  said,  yes,  that  he  thought  he  could.  He  is  a  very  decent 
fellow,  too.  I  said,  "Now,  wait.  Bill.  I  have  known  you  a  long  time. 
We  have  generalized  a  great  deal,  and  I  will  give  you  a  definition  of 
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freedom."  I  said,  "Freedom  consists  in  preserving;  to  the  individual 
the  riijht  to  challenge  the  value  of  the  other  fellow's  judgment  about 
the  other  fellow's  act  that  affects  him." 

I  looked  him  in  the  eye  and  I  said,  "Will  you  take  that?",  and  he 
said,  "Yes,  I  will  take  it." 

Now,  it  applies  right  here.  We  are  dealing  here  not  Avith  crimes 
but  with  agreements,  things  that  the  men  have  a  right  to  disagree  with 
or  the  company  has  a  right  to  disagree  with. 

I  say,  do  not  use  an  injunction  and  think  that  you  are  going  to 
make  them  agree. 

Senator  Morse.  This  morning,  Mr.  Davis,  you  testified,  I  believe, 
in  effect,  that  when  all  was  said  and  done  you  cannot  make  men  work 
for  the  profit  of  a  private  employer.  Now,  applying  that  observation, 
which  I  think  is  so  correct,  would  you  say  on  the  basis  of  your  experi- 
ence in  the  field  of  labor  relations  that  the  sanction  of  the  injunction., 
because  it  rests,  after  all,  on  an  attempt  on  the  part  of  the  Government 
to  use  compulsion,  is  a  source  of  great  resentment  in  the  ranks  of 
labor  which  defeats  its  very  purpose  insofar  as  promoting  harmonious 
relationships  between  workers  and  employers  is  concerned? 

]Mr.  Davis.  Yes;  there  is  no  doubt  about  that.  I  think  your  heart 
would  tell  you  that  if  your  head  did  not :  but,  from  actual  experience. 
Senator,  both  you  and  I  know  what  the  answer  is. 

Senator  Morse.  Mr.  Davis,  if  you  wnll  permit  this  personal  com- 
ment, because  I  am  very  convinced  that  that  is  true,  I  am  asking  you 
wdi;it  may  seem  to  be  very  elementary  questions,  but  I  think  it  is  im- 
portant to  try  at  least  to  get  into  the  record,  from  the  lips  of  a  man 
as  experienced  in  arbitration  and  mediation  as  you  are,  some  testimony 
as  to  what  the  practical  effect  in  day-bj^-day  labor  relations  is  to  the 
injunctive  process  as  one  of  the  realties  that  must  be  dealt  with  in  this 
whole  problem  of  what  is  workable  legislation. 

I  would  add  that,  of  course,  we  w^ant  balanced  legislation,  but  we 
must  have  legislation  that  will  actually  work  in  the  promotion  of  col- 
lective bargaining  with  resulting  harmonious  relations  between  em- 
ployer and  worker. 

Would  it  be  a  fair  summary  of  your  point  of  view  to  say  that  if  we 
attempt  to  resort  to  the  sanction  of  the  injunction  whereby  Govern- 
ment seeks  to  compel  men  at  the  risk  of  either  doing  its  bidding  or 
going  to  jail,  or  being  substantially  fined,  to  work  for  a  private  em- 
ployer during  any  period  of  time,  be  it  30  or  60  or  80  days,  or  any 
other  number  of  days,  that  sanction  itself  will  cause  such  resentment 
within  the  ranks  of  labor  that  the  chances  of  sustained  harmonious 
relationships  is  defeated? 

Mr.  Davis.  Yes,  Senator.  You  really  have  contemplated  two  situa- 
tions. If  you  come  in  to  a  bargaining  table  and  say,  "I  am  going  to 
get  an  injunction  to  make  you  keep  on  working" — because  all  a  strike 
is.  Senator,  is  when  the  men  say  "We  do  not  agree  with  that  proposi- 
tion ;  you  are  trying  to  hire  us  to  work  for  you,  and  that  is  not  good 
enough ;  we  do  not  want  to  work  for  you  on  those  terms" — now,  if  you 
come  in  and  say,  "We  are  going  to  make  you  do  that  by  injunction," 
you  might  just  as  well  take  the  corner  of  the  bargaining  table  and  tip 
the  table  over  and  leave  the  room  and  there  will  be  no  more  bargaining. 

Now,  it  is  almost  the  same  when  you  say,  "We  are  going  to  compel 
you  by  injunction  to  sit  around  the  table  for  90  days  or  80  days,"  even 
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when  the  men  know  at  the  end  of  80  clays  they  are  going  to  be  free 
to  do  what  they  please.  What  do  human  beings  do  ?  They  say,  "Well, 
all  right,  we  will  sit  around  for  80  days.  Then,  we  will  vote" — since 
this  act  provides  for  their  vote,  and  what  in  the  world  anybody  ex- 
pects to  get  from  those  votes,  except  what  they  did  get,  I  cannot 
imagine.  They  got  something  like  90-odd-percent  vote  in  favor  of 
the  union  and  against  the  management. 

Of  course,  they  did,  and  I  think  those  votes,  Senator,  in  themselves, 
are  conclusive  evidence,  and  I  am  saying  this  with  deliberation,  of 
the  existence  of  the  feeling  that  you  have  spoken  of  in  your  question. 

I  do  not  know  of  any  other  vote  in  labor  matters  that  has  run  as 
high  as  the  vote  not  to  accept  the  last  offer  of  the  management  after 
a  cooling-off  period  under  injunction. 

Senator  Morse.  This  morning  you  testified,  in  effect,  I  believe,  that, 
if  it  is  a  cooling  period  that  we  want  for  any  particular  reasonable 
period  of  time,  experience  shows  that  we  do  not  need  an  injunction 
to  get  it,  and  you  cited,  for  example,  our  experience  in  the  railroad 
industry,  from  which  act,  I  think,  you  draw  rather  heavily  upon 
certain  specific  suggestions  that  you  made.  But  at  this  table — and 
I  am  sure  I  betray  no  confidence  wlien  I  say  tliis — we  frequently  hear 
it  said  that  we  cannot  get  a  cooling-off  period  in  the  absence  of  some 
sanction  by  way  of  Government  compulsion  which  inflicts  a  punish- 
ment, which  you  have  through  an  injunction,  unless  they  pass  the 
period,  so-called  cooling-off  period.  As  you  have  just  testified,  if 
that  stirs  up  resentment,  they  will  pass  the  period,  but  you  will  be 
further  from  the  ends  you  seek — namely,  a  fair  workable  agreement 
at  the  end  of  the  cooling-off  period — than  you  would  have  been  if 
you  had  no  cooling-off  period  at  all. 

Now,  will  you  expand  on  that,  because  I  want  this  record  to  show 
as  clearly  as  you  can  state  it  why  you  testify — and  I  think  rightly 
so — that  you  do  not  need  an  injunction  if  your  objective  is  to  get 
a  cooling-off  period  for  30  or  60  days? 

Mr.  Davis.  Well,  Senator,  I  think  I  can  summarize  my  experience 
on  it  this  way :  In  the  first  place,  most  labor-management  contracts 
provide  for  a  cooling-off  period  in  the  sense  that  they  provide  for 
a  notice  to  the  other  side  of  a  desire  to  change,  usually  30  days,  so 
that  they  go  into  negotiations  about  the  new  contract  before  the  old 
contract  expires. 

Now,  everybody  has  had  the  experience  that  they  did  not  come  to 
an  agreement  within  that  time,  and  the  contract  has  been  extended, 
I  mean  the  period  has  been  extended. 

That  can  happen  every  time  unless  the  men  think  the  company  is 
stalling,  because  they  have  asked  for  an  increase,  you  see,  and  the 
longer  it  is  put  off  the  worse  it  is  for  them ;  so,  they  think  the  com- 
pany is  stalling,  and  over  and  over  again,  we  have  asked  people 
to  go  ahead  for  another  15  days,  or  30  days,  and  so  forth. 

Now,  when  you  bring  in  a  Government  agency  and  by  law  say,  "You 
must  continue  for  30  days,"  as  this  proposed  bill  does,  or  the  Kail- 
way  Labor  Act  does  for  30  days  and  which  says,  "It  shall  be  the  duty 
of  the  parties,"  it  has  never  failed — I  think  I  am  right  about  that — 
Bill  Leiserson  can  tell  you  if  I  am  wrong,  but  if  it  has  ever  failed, 
it  has  been  so  rare  that  nobody  knows  about  it — I  do  not  think  it  has 
ever  failed  to  get  the  cooling-off  period. 
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As  Leiserson  says,  in  the  paper  yesterday,  the  unions  and  manage- 
ment are  accustomed  to  that.  You  can  always  get  it  without  an 
injunction. 

Now,  that  is  overwhehning  evidence,  and  there  is  one  other  little 
piece  that  you  know  about  which  shows  how  far  that  idea  carries. 
In  1941,  w4ien  the  National  Defense  Mediation  Board  was  created, 
there  w^ere  a  great  many  strikes  going  on. 

Up  to  that  time,  I  do  not  think  anybody  had  ever  heard  of  asking 
men  to  go  back  after  they  had  struck,  to  continue  the  discussion. 
They  never  went  back  after  they  struck  until  they  got  what  they  were 
after,  or  gave  it  up.  That  idea  of  going  back,  terminating  a  strike, 
and  continuing  the  discussion,  was  unknown.  Well,  we  tried  it  out 
in  April  or  May  of  1941.  I  sent  out  telegrams  asking  the  parties 
to  come  down  here  and  meet  with  us  in  four  cases,  and  I  took  the 
chance  of  asking  them  to  go  back  to  work. 

Well,  I  got  the  most  violent  reactions.  A  very  good  friend  of 
mine,  a  good  labor  leader  up  in  the  Central  West,  I  think  Ohio  or 
Illinois,  called  me  up  and  said,  "What  in  the  hell  are  you  doing? 
Have  you  turned  strikebreakers  down  there?"  And  I  said,  "That  is 
just  what  w^e  are  doing.    There  is  a  war  threatening." 

Well,  at  that  time  every  single  dispute  w^e  had,  the  men  were  on 
the  picket  line.  By  the  first  of  October  of  1941  every  single  dispute 
the  Mediation  Board  had,  the  men  were  on  the  production  line.  That 
had  become  the  accepted  procedure. 

Now,  it  is  much  harder,  Senator,  to  get  men  to  go  back  to  work  for 
a  cooling-off  period  than  it  is  to  get  them  to  agree  to  a  cooling-off 
period  before  they  have  struck,  and  I  say  therefore,  that  this  experi- 
ence of  the  Mediation  Board  high  lights  the  fact  that  that  is  a  sensible, 
reasonable,  and  effective  way  of  getting  a  cooling-off  period,  and  the 
only  way. 

Senator  Morse.  It  is  not  my  intention  to  testify  as  a  witness  here 
at  this  time,  Mr.  Davis,  but  I  think  you  are  so  dead  right  about  that, 
that  I  would  like  to  corroborate  what  you  say,  by  saying  in  a  great 
many  cases,  I  would  say  somewhere  at  least  between  30  or  40  cases 
that  I  have  handled  in  arbitration  involving  this  particular  pro- 
cedure, I  laid  down  the  rule :  we  work  first  and  arbitrate  afterward. 
We  will  not  arbitrate  wdien  a  strike  is  over  our  heads  but  I  laid  down 
certain  conditions  by  way  of  a  preliminary  order  as  to  the  working 
conditions  that  would  prevail  while  they  w^ent  back  to  w^ork,  which 
leads  me  to  ask  you  this  question:  Under  the  injunctive  process  when 
men  are  enjoined,  supposedly,  from  striking,  for  a  cooling-off  period, 
does  not  the  issuance  of  the  injunction  itself  usually  have  a  tremendous 
effect  on  public  opinion  in  that  it  creates  a  negative  attitude  against 
the  strikers  ? 

Mr.  Davis.  Well,  I  suppose  it  does.  Senator.  I  think  what  it  does, 
expressed  by  your  question,  yes,  but  here  is  what  it  really  does :  Here 
is  an  experience  I  had  this  afternoon  which  illustrates  it,  that  is,  it 
satisfies  the  human  desire  for  hitting  the  fellow  that  you  think  is 
making  trouble  over  the  head,  and  so  when  the  injunction  is  issued, 
the  courts  have  come  in,  the  injunction  is  issued;  of  course,  every- 
body says  the  person  enjoined  was  wrong,  and  actually  in  this  case  the 
injunction  issues  without  regard  to  the  merits  of  the  controversy. 
That  is  the  point  I  think  you  had  in  mind. 
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Senator  Morse.  That  is  it. 

Mr.  Davis.  The  injunction  issues  under  this  act  against  the  union, 
although  tlie  union  may  be  a  hundred  percent  right. 

Senator  Morse.  That  is  my  next  question.  Let  us  suppose  the 
hypothetical  in  which  the  union  is  striking  against  an  employer  in 
protest  of  some  working  conditions,  and  that  if  the  public  would 
take  the  time  to  examine  those  working  conditions,  they  might  find 
at  least  some  merit  in  the  union's  contention  that  they  threaten  the 
health  and  safety  of  the  workers  themselves,  but  nevertheless  the 
injunction  is  issued  and  the  United  States  Government  thereby  is 
in  a  position,  puts  itself  in  a  position  of  saying  to  the  workers,  "Yes, 
you  go  down  into  the  bowels  of  the  earth  for  80  days  and  you  mine 
coal  for  that  period  irrespective  of  your  contention  that  by  doing  so 
under  these  working  conditions  you  may  risk  your  life."  Is  that  not 
at  least  within  the  realm  of  reasonable  hypothetical? 

Mr.  Davis.  I  think  so. 

Senator  Taft.  The  act,  of  course,  provides  that  they  cannot  get 
an  injunction  in  those  cases. 

Senator  Morse.  What  is  stopping  the  court  from  giving  an  injunc- 
tion in  those  cases? 

Senator  Taft;.  There  is  a  provision  of  the  law  which  says :  "Men 
shall  not  be  required  to  work  where  conditions  are  dangerous." 

Senator  Morse.  But  the  judge  does  not  agree.  There  is  nothing  in 
the  act  that  stops  the  court  from  issuing  an  injunction  in  that  case  if 
he  does  not  agree  that  the  health  and  safety  of  the  workers,  in  fact, 
is  in  danger,  and  I  certainly  do  not  want  to  leave  that  question  up  to 
the  judge  issuing  the  injunction. 

Senator  Taft.  I  just  read  the  provision  so  it  is  clear.  I  think  you 
may  be  entirely  right. 

Nor  shall  the  qnittinsj  of  labor  by  an  employee  in  good  faith  because  of  ab- 
normally dangerous  conditions  for  work  in  the  place  of  employment — 

Senator  Morse.  Somebody  has  to  decide  that  question  of  fact  and 
under  the  act  the  judge  decides  it. 

Senator  Taft.  He  decides  only  whether  they  are  acting  in  good 
faith.  If  they  are  acting  in  good  faith,  even  if  they  are  wrong,  he 
cannot  issue  the  injunction. 

Senator  Morse.  I  would  not  even  leave  him  that  discretion  because 
his  misuse  of  the  discretion  might  in  an  actual  case  in  fact  endanger 
life  and  limb. 

Senator  Pepper.  Will  the  Senator  yield  at  that  point  ? 

Senator  Morse.  I  will  yield. 

Senator  Pepper.  As  a  matter  of  fact,  did  not  that  element  enter  into 
one  of  the  coal  strikes  when  the  miners  were  insisting  upon  a  welfare 
fund?  Was  it  not  a  part  of  their  argument  that  there  was  a  human 
breaking  and  wrecking  in  the  mines  which  was  not  compensated  for 
by  adequate  welfare  funds,  so  that  that  element  did  enter  into  those 
demands  ? 

Mr.  Davis.  Well,  it  seems  to  me  we  are  getting  a  little  off  the  point, 
which  I  understood  Senator  ]\Iorse  had  in  mind,  that  I  was  trying  to 
direct  my  answer  to,  and  that  is  that  this  injunction,  to  establish  the 
80-day  period,  issues  without  examination  of  the  merits  of  the  con- 
troversy. 
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Try  to  explain  that  to  Tom,  Dick,  or  Harry  on  the  street,  and  they 
would  say,  "Why,  there  was  an  injunction  issued  against  John  L. 
Lewis  the  other  day — put  him  in  jail." 

I  think  that  is  what  Senator  Morse  had  in  mind. 

Senator  Morse.  That  is  the  point  I  was  trying  to  bring  out. 

Now,  Mr.  Davis,  I  want  to  turn  to  another  matter.  In  your  testi- 
mony this  morning  I  think  you  drew  rather  heavily  upon  the  general 
framework  of  the  Kailway  Labor  Act  as  far  as  the  handling  of  emer- 
gency disputes  are  concerned. 

You  made  the  suggestion  that  a  board  function  in  these  national 
emergency  cases  and  make  its  finding  on  the  basis  of  a  30-day  period, 
that  at  the  end  of  the  30  days  the  right  to  strike  should  be  preserved. 
But  you  suggested  that  perhaps  after  the  board  had  rendered  its  rec- 
ommendations, an  additional  30  days  ought  to  be  set  out  in  the  statute 
for  further  consideration  of  the  emergency  board's  recommendations 
by  the  parties  and  the  Government  in  case  the  parties  were  unwilling 
to  accept  the  recommendations. 

Is  that  a  fair  statement  of  your  suggestion? 

Mr.  Davis.  I  think  so.  Senator.  My  thought  was  that  the  5  days 
now  in  the  proposal  following  the  Board's  decision  should  be  30  days, 
as  it  is  in  the  Railway  Labor  Act,  and  that  during  that  time  these 
things  might  occur  as  your  question  stated. 

Senator  Morse.  I  had  previously  said  in  this  hearing  and  in  other 
places  publicly  that  I  have  been  working  on  proposals  for  inclusion 
in  this  act  a  provision  along  the  lines  of  the  Railway  Labor  Act  of 
1926  dealing  with  railroad  emergencies.  Therefore,  I  was  very  much 
gratified  to  have  one  of  your  expert  knowledge  at  least  confirm  the 
principle  for  which  I  am  working. 

There  has  been  a  great  deal  of  discussion,  may  I  say  as  the  founda- 
tion of  the  question  I  want  to  ask  you,  considerable  discussion  in  these 
and  previous  hearings  that  the  Railway  Labor  Act  of  1926  is  not  work- 
ing so  well.  That  it  needs  improvement,  I  think  we  are  in  general 
agreement,  but  the  case  of  1941  in  which  I  was  so  enmeshed,  may  I 
say,  is  cited  as  supposedly  the  horrible  example  of  the  break-down 
in  the  Railway  Labor  Act. 

I  want  to  take  this  opportunity  to  say  I  don't  think  it  is  such  a 
horrible  example  at  all.  I  think  a  certain  procedural  mistake  was 
made  in  1941,  as  I  have  also  publicly  stated  before,  that  the  matter 
was  not  left  to  the  Emergency  Board  but  an  attempt  was  made  to  settle 
the  matter  in  the  White  House  and  when  that  attempt  broke  down, 
then  the  Emergency  Board  was  called  back  into  the  picture  to  func- 
tion in  that  particular  instance  as  a  Mediation  Board,  and  the  report 
speaks  for  itself.  We  went  into  great  detail  in  that  report  as  to  just 
what  procedure  occurred. 

Now  under  your  proposal  we  wouldn't  have  even  been  in  that  pro- 
cedural difficulty  in  1941  because  we  would  have  continued  in  existence 
for  an  additional  30  days  under  specific  statutory  instruction  to  be 
available  for  tlie  parties  as  a  mediation  board  if  they  sought  to  pursue 
mediation.     That  is  correct,  isn't  it  ? 

Mr.  Davis.  Well,  Senator,  it  is  correct  and  I  had  in  mind  that  ex- 
perience of  1941  when  I  made  that  suggestion.  As  you  say,  if  the 
statute  provided  that  there  could  be  no  interference  from  the  White 
House,  it  would  be  unnatural,  another  agency  would  be  there,  but  in 
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1941  you  know  we  all  thought — I  don't  know  what  you  did,  but  most 
of  us  thouglit  the  Board  was  out  of  existence. 

Senator  Morse.  We  thought  so,  too. 

Mr.  Davis.  I  may  add.  Senator,  you  said  some  very  nice  things  about 
me  this  morning,  but  I  think  there  are  very  few  people  who  could  have 
handled  that  1941  situation  and  pulled  it  out  of  the  hole  the  way 
you  did. 

Senator  Morse.  I  accept  that  rose,  and  it  is  very  kind  of  you  to  pin 
it  on  me,  for  I  am  so  accustomed  to  getting  brickbats  on  that  case. 
To  refer  to  a  former  statement  of  yours,  a  rose  once  in  a  while  is 
appreciated. 

Now  my  question  is:  Is  there  a  danger  if  we  accept  your  sugges- 
tion of  this  morning — and  I  am  inclined  to  accept  it — is  there  a  clan- 
ger that  the  parties  may  hold  off  for  the  entire  60-day  period  to  see 
what  they  might  get  through  mediation  the  second  30  days? 

Mr.  Davis.  Well,  I  think  that  is  a  possibility,  of  course.  Senator,  or 
you  wouldn't  suggest  it.  You  would  be  a  better  judge  than  I.  I  think 
Bill  Leiserson  would  have  an  opinion  on  that. 

However,  you  know  in  this  present  Board  that  is  what  they  are 
doing.  The  parties  are  going  back  to  the  Leiserson  board,  which 
seems  to  me  to  indicate  that  if  it  were  properly  handled,  you  know, 
it  might  be  a  good  tiling  to  keep  them  alive. 

Senator  Morse.  I  am  inclined  to  agree  with  you. 

Now  let's  turn  to  another  subject,  that  of  seizure,  about  which  there 
is,  of  course,  great  concern.  During  the  war  as  colleagues  on  the  War 
Labor  Board 

Mr.  Da\t:s.  We  seized  and  seized  and  seized. 

Senator  Morse.  We  participated  in  some  seizures,  but  I  want  to 
hasten  to  say  for  the  record,  as  I  have  already  stated  on  the  floor  of 
the  Senate  on  a  previous  occasion,  with  respect  to  President  Roosevelt, 
and  I  want  to  say  now  with  respect  to  you,  sir,  that  we  never  agreed 
on  a  single  recommendation  of  seizure  in  the  War  Labor  Board  with- 
out your  firm  resistance  to  the  idea  until  the  facts  of  the  case  clearly 
demonstrated  that  unless  we  followed  that  course  of  action  the  success- 
ful prosecution  of  the  war  would  be  interfered  with.  I  think  that 
was  the  attitude  of  each  and  every  one  of  us  on  all  three  sides  of  that 
Board,  management,  labor,  and  the  public. 

Mr.  Davis.  That  is  right,  Senator.  I  sometimes  said  of  all  the 
procrastinations  that  occurred  during  the  war,  the  most  successful 
one  was  the  procrastination  of  seizure  in  minor  violations  of  the  War 
Labor  Board  orders.    We  didn't  seize  until  we  had  to. 

Senator  Morse.  This  was  deliberate  policy  but,  of  course,  there  we 
were  dealing  with  war  conditions  where  we  felt  that  prosecution  of 
of  the  war,  and  human  life  as  far  as  our  forces  were  concerned,  would 
be  greatly  endangered  if  we  didn't  seize. 

Now,  if  in  peacetime  we  should  write  a  statute  which  would  include 
in  it  a  seizure  clause  in  case  the  President  should  find  the  necessities 
of  the  situation  seemed  to  make  that  advisable,  would  we  be  subject 
to  the  criticism  justifiably  that  our  law  might  possibly  be  seized  upon 
by  people  who  desire  a  state  economy  for  the  promotion  of  state  owner- 
ship of  these  great  segments  of  our  economy  that  must  necessarily  be 
involved  in  a  national  emergency  dispute  before  this  problem  would 
even  arise  ? 
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Mr.  Davis.  That  is  one  of  the  dangers,  of  course.  The  difficulties 
are  very  great  in  anything  you  do.  As  I  said  this  morning,  it  may 
be  that 'is  just  what  one  of  the  parties  wants.  For  that  reason,  if  you 
are  going  to  do  anything  at  all,  you  ought  to  leave  the  broadest  possi- 
ble discretion.  In  England,  strangely  enough,  since  the  war  by 
agreement  with  the  TUC,  the  Ministry  of  Labor  has  retained  the 
wartime  power  of  compelling  arbitration  in  such  an  emergency. 

That  power  was  given  to  the  Ministry  during  the  war  and  when 
they  otherwise  withdrew  the  wartime  powers,  by  agreement  with 
the* Trade  Union  Congress  they  left  that  in;  so  now  the  Ministry  of 
Labor,  having  exhausted  all  other  measures,  can  require  the  parties 
to  arbitrate— compulsory  arbitration. 

I  mention  that,  Senator,  because  there  are  a  great  many  ways  to 
skin  a  cat  when  you  get  to  that  level,  and  you  better  not  spell  it  out 
beforehand,  you  better  leave  plenty  of  flexibility  and  choice. 

Senator  Morse.  Mr.  Davis,  do  you  think  there  is  merit  in  my  sug- 
gestion that,  assuming  we  followed  a  seizure  proposal  within  the  bill, 
that  first  seizure  by  the  President  in  order  to  meet  the  immediate 
emergency  is  one  thing,  but  maintenance  of  seizure  would  be  a  matter 
that  would  certainly  be  subject  to  action  by  the  Congress  through 
such  congressional  action  as  it  might  take,  pjarticularly  if  we  do  not 
lose  sight  of  the  fact  that  under  any  emergency  dispute  provisions 
we  set  up,  it  should  be  our  intention  to  require  the  President  imme- 
diately to  convene  the  Congress  to  take  such  course  of  action  as  the 
circumstances  warrant  ? 

I  will  put  that  in  the  form  of  a  statement  and  make  this  my  ques- 
tion: 

Is  it  not  the  fact  that  under  your  proposal  for  the  handling  of 
emergency  disputes  you  have  laid  stress  upon  the  importance  of  the 
President's  turning  to  the  Congress  for  the  determination  of  policy 
that  ought  to  be  the  permanent  policy  in  the  handling  of  an  emer- 
gency dispute  ? 

Mr.  Davis.  Yes;  I  do  think  so.  Senator.  I  may  have  said  things, 
you  know,  discussing  the  thing  today  that  carried  the  thing  too  far 
without  exactness,  and  this  is  what  I  mean  to  say. 

I  don't  visualize  under  this  law  the  kind  of  procedure  that  we  have 
even  had  under  the  Taft-Hartley  Act  that  you  read  in  the  newspaper 
that  the  President  has  announced  that  this  is  an  emergency  and  it 
affects  the  health  and  welfare  of  the  Nation  and  he  has  appointed 
the  Board  and  hopes  the  Board  will  agree  with  him  that  it  is,  as 
though  the  Board  could  do  anything  else,  and  then  he  eventually  asks 
the  Attorney  General — the  act  says  the  court  shall  decide  whether 
it  is  such  an  emergency  or  not,  but  the  courts  really  have  never  shown 
any  evidence  that  they  even  considered  whether  it  was  or  not,  when 
the  President  said  it  was,  but  it  is  all  informal,  and  if  you  don't 
read  the  newspapers  carefully,  you  don't  even  know  it  is  happening. 

No.  What  I  am  visualizing  is  a  real  national  emergency  that  the 
peo])le  know  about  and  they  find  that  the  President  of  the  United 
States  has  gone  on  the  radio  and  declared  a  national  emergency, 
and  he  has  announced  that  every  citizen  of  the  United  States  is  sub- 
ject to  call  to  keep  those  things  going,  and  that  he  has  reported  the 
thing  to  Congress. 

He  doesn't  know  what  Congress  is  going  to  do  about  it,  nobody 
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knows,  but  for  30  days  or  whatever  is  the  appropriate  period  this 
emergency  posse  comitatus  will  continue  to  exist,  and  I  think  it  is 
much  better  that  nobody  should  know  what  Congress  is  going  to 
do  about  it,  even  Congress  itself,  since  each  job  is  an  individual  one. 

Senator  Morse.  In  your  testimony  this  morning,  you  commented 
on  the  fact  that  sometimes  what  really  is  needed  is  a  good  strike 
properly  to  apprise  the  American  people  of  the  facts  and  circum- 
stances that  may  exist  as  far  as  working  conditions  are  concerned  in  an 
industry,  the  functioning  of  which  is  vital  to  national  health  and 
safety. 

Do  you  intend  by  any  of  your  testimony  today  to  raise  any  question 
as  to  the  ultimate  right  of  labor  to  strike  even  in  so-called  industries 
that  may  affect  the  health  and  safety  of  the  populace  ( 

Mr.  Davis.  Xo;  I  don't  intend  to  raise  any  question  about  the  right, 
Senator.  As  we  looth,  I  think,  have  so  often  said,  it  just  happens  to  be 
true  that  when  an  interrruption  of  production  seriously  affects  the 
public  welfare,  like  the  subway  in  New  York,  for  instance,  the  ordi- 
nary function  of  a  strike  cannot  be  carried  out.  You  haven't  got  any 
time  to  learn  to  be  reasonable.  That  is  what  you  do  in  an  ordinary 
strike.     You  get  more  reasonable  in  the  time  that  goes  on. 

However,  when  the  public  is  affected  so  directly,  the  interest  of  the 
public  comes  in  and  pushes  out  the  personal  interest  of  either  emplo3'er 
or  employee.  The  strike  is  futile.  It  doesn't  do  what  a  strike  ought 
to  do.  But  the  right  to  strike,  certainly  nothing  I  have  said  was  in- 
tended to  question  the  existence  of  that  right. 

Senator  Morse.  When  we  come  to  pass  judgment  in  an  individual 
case  upon  the  question  as  to  how  much  national  health  and  safety  may 
be  affected  by  the  strike,  we  must  necessarily  look  into  certain  eco- 
nomic facts  in  the  industry  that  may  exist  at  that  particular  time 
before  i-eaching  a  conclusion  that  health  and  safety  in  fact  is  endan- 
gered ;  is  that  not  true  ? 

Mr.  Davis.  Well,  Senator,  I  know  what  you  have  in  mind  but  I 
really  don't  think  that  the  economic  health  and  safety  is  what  we 
are  talking  about.  You  can't  measure  it.  You  probably  know  much 
more  than  I  do  about  the  effect  of  this  strike  on  the  west  coast,  but 
I  was  talking  with  someone  from  out  there  the  other  day  and  rather 
got  the  impression  that  the  situation  had  been  improved  out  there  very 
greatly. 

Now  if  that  is  true,  the  strike  will  pay  for  itself  economically. 

Senator  Morse.  Let  me  give  you  a  hypothetical  that  brings  out 
what  I  have  in  mind.  I  remember  during  the  war  one  time  all  of  us 
on  the  Board  sat  down  with  the  President  in  regard  to  a  coal  situation 
that  had  developed.  We  took  a  look  at  the  facts  as  to  how  much  coal 
was  then  available,  how  long,  for  example,  we  could  face  a  stoppage 
of  work. 

Take  the  situation  today.  I  don't  present  these  as  facts,  but  I 
present  them  as  questions  we  ought  to  look  into,  as  to  whether  or  not 
in  the  coal  industry  today  there  isn't  such  an  overproduction  of  coal 
at  the  present  time  that  a  GO-day  shut-down  of  the  mines,  for  example, 
might  not  be  such  a  terrible  thing  as  far  as  the  economy  of  the  country 
is  concerned.  Possibh^  there  might  be  some  of  those  in  the  industry 
who  might  Avelcome  it,  I  don't  know,  for  certain  economic  advantages 


LABOR    RELATIONS  985 

that  they  would  gain  in  the  long  run  out  of  the  sale  of  existing  stock 
piles. 

But  the  point  I  am  trying  to  make  and  on  which  I  want  your  obser- 
vation is  that  just  because  a  strike  in  coal  may  occur,  it  doesn't  neces- 
sarily follow  that  national  health  and  safety  is  in  danger  unless  we 
look  at  the  economic  facts  relative  to  the  coal  industry  at  the  time. 

Mr.  Davis.  Yes,  I  do  agree  with  that.  I  didn't  quite  get  your 
question  before. 

Senator  Morsi:.  In  your  testimony  this  morning  you  used  the  phrase 
"that  if  the  President  was  going  to  exercise  any  power  in  these  disputes, 
he  should  exercise  that  power  only  to  the  extent  that  is  necessary  for 
the  protection  of  health  and  safety."  I  would  like  to  have  you  enlarge 
upon  that  point  of  view  because  T  happen  to  knowj  think,  what  your 
23oint  of  view  is,  and  I  would  like  to  get  it  into  the  record  in  more 
detail,  as  to  the  duty  of  the  (Tovermnent  in  a  national  emergency  case 
to  limit  its  functions  to  tlie  actual  protection  of  health  and  safety 
rather  than  take  the  employers'  side  hy  following  a  course  of  action 
that  would  maintain  the  economic  status  quo  to  the  profit  of  the  em- 
ployers concerned  and  to  the  detriment  of  the  woi'kers  who  are  using 
the  strike  as  a  means  to  improve  their  economic  condition. 

Mr.  Davis.  Yes,  Senator,  I  think  that  limitation  is  tremendously 
important  for  two  reasons  : 

In  the  first  place,  it  means  that  instead  of  taking  over  the  whole 
industry  or  even  a  whole  company,  you  are  taking  special  functions 
of  that  or  special  parts  of  it,  sort  of  disrupting  the  normal  operation, 
so  it  is  not  passing  from  one  management  to  another  without  change. 
That  is  one  reason. 

The  other  reason  is  that  so  long  as  what  the  Government  does  is 
directly  related  to  things  that  the  people  know  are  essential  to  their 
health  and  safety,  then  they  understand  the  emergency  and  are  willing 
to  participate  in  it,  and  eager.  However,  as  soon  as  you  try  to  extend 
the  operations  of  the  Government  into  things  which  the  people  in  the 
community  do  not  associate  with  their  health  and  safety  at  all,  they 
begin  to  say,  "Why  should  we  do  this  ?     What  is  it  all  about  ?" 

Senator  Morse.  Would  you  say,  Mr.  Davis,  in  those  circumstances 
when  the  Government  takes  those  actions  necessary  to  maintain  essen- 
tial services,  that  the  argument  of  labor  is  then  greatly  weakened  when 
it  argues  that  the  Government  is  participating  in  a  strike-breaking 
action  ? 

Mr.  Davis.  Oh,  yes,  I  would  say  so. 

Senator  Morse.  But  when  the  Government  seeks  in  those  cases  to 
maintain  the  economic  status  quo — such  as  operating  all  the  trains  on 
the  schedule  as  the  schedule  existed  before  or  insisting  that  all  the 
coal  be  delivered  to  all  the  people  who  previously  were  getting  coal — 
that  then  labor  says,  "Our  right  to  strike  has  become  an  empty  right, 
and  the  Government  no  longer  is  just  protecting  healtli  and  safety, 
the  Government  is  protecting  economic  activitj^  that  has  no  relation- 
ship to  health  and  safety;"  is  that  true? 

Mr.  Davis.  Yes. 

Senator  Morse.  Mr.  Davis,  I  may  say  in  closing  that  it  has  been  a 
great  pleasure  to  once  again  participate  in  conversation  with  you  even 
through  the  question  and  answer  process,  and  I  think  you  have  made 
a  o-reat  contribution  to  the  record  of  this  case. 
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Mr.  Davis,  Thank  you,  Senator. 

The  Chairman.  Any  other  questions  that  anyone  wishes  to  ask  Mr. 
Davis  ? 

Senator  Douglas.  One  question  I  should  like  to  ask. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  I  think  we  have  all  been  very  much  impressed  with 
your  statement  of  so-called  emergency  strikes,  Mr.  Davis.  I  should 
like  to  ask  if  you  have  the  same  distaste  for  the  use  of  the  injunction 
as  a  means  of  restraining  alleged  unfair  labor  practices  as  you  have 
for  the  use  of  injunctions  in  attempting  to  restrain  emergency  strikes? 

Mr.  Davis.  I  think  I  have.  Senator.  I  really  haven't  a  very  accurate 
knowledge  of  this  procedure  that  is  now  available  under  the  Taft- 
Hartley  Act  by  which  the  General  Counsel  can  proceed  to  an  interim 
injunction.  It  seems  to  me  a  hateful  and  unnecessaiy  way  to  go  at  it. 
We  got  along  all  right  under  the  Wagner  Act.  We  didn't  have  any 
trouble  enforcing  the  orders  against  unfair  practices. 

Senator  Douglas.  That  is  all,  Mr.  Davis.     Thank  you. 

The  Chairman.  Does  anyone  else  have  any  questions? 

Senator  Humphrey.  I  do,  Mr.  Chairman. 

The  Chairman.  Senator  Humphrey. 

Senator  Humphrey.  I  just  want  to  get  one  point  of  clarification. 
I  couldn't  be  here  for  all  of  the  evening's  cliscusion.  We  had  some 
difficulties  on  other  committee  assignments. 

I  am  interested  in  finding  out  something  from  Mr.  Davis,  who,  I 
think,  has  given  the  most  wonderful  testimony  we  have  had — and  I 
don't  mean  to  take  away  from  anybody  else  who  has  testified  here. 

Just  a  few  observations  on  the  bill  before  us — S.  249.  I  would  like 
to  ask  you,  in  view  of  the  comments  you  have  made  in  reference  to  the 
treatment  of  emergency  strikes  or  national  emergencies,  do  you  or  do 
you  not  in  the  main,  not  talking  about  each  comma  and  each  semicolon, 
but  in  the  main  approve  those  portions  of  the  Thomas  bill  which  deal 
with  emergencies  and  the  handling  of  emergencies? 

Mr.  Davis.  Yes ;  I  do. 

Senator  Humphrey.  Thank  you  very  much.  Now,  may  I  ask  one 
other  question? 

Do  you  in  the  main  approve  of  the  general  approach  of  the  Thomas 
bill — tlie  reenactment  of  the  Wagner  Act  with  provisions  that  deal 
with  jurisdictional  disputes  and  the  handling  of  certain  types  of 
secondary  boycotts  ? 

Mr.  Davis.  I  do  in  general,  Senator.  The  exception  that  I  want 
to  make  is  about  the  particular  kinds  of  secondary  boycotts,  and  I 
confess  to  you  I  haven't  studied  that  out.  I  don't  know.  I  can  tell 
you  some  people  who  do,  but  I  am  not  one  of  them. 

Senator  Humphrey.  Since  I  have  the  microphone,  my  colleague,. 
Senator  Douglas,  asked  me  to  pose  this  question.  I  surely  concur  in 
his  suggestion,  and  I  think  we  ought  to  share  this :  Wliat  is  your  atti- 
tude or  what  are  your  opinions  as  to  the  settlement  of  disputes  that 
pertain  to  some  disagreement  over  the  terms  of  the  existing  contract? 

Mr.  Davis.  I  think  that  every  labor-management  contract  should 
provide  for  a  grievance  machinery  with  a  no-strike  clause  and  the 
disputes  arising  under  the  contract  should  be  finally  settled  by  arbi- 
tration under  the  contract.  That  was  the  recommendation  of  the 
management-labor  conference  in  1945  and  it  is  generally  followed. 
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I  am  not  so  sure  I  would  make  it  a  legal  requirement,  Senator.  I 
think  I  would  almost  rather  see  a  resolution  of  Congress  approving  it 
or  something  like  that. 

Senator  Humphrey.  In  S.  249  it  is  a  legal  requirement? 

Mr.  Davis.  Yes. 

Senator  Humphrey.  You  feel  that  is  wrong? 

Mr.  Davis.  I  hadn't  thought  much  about  it,  but  there  are  two  kinds 
of  laws,  Senator,  that  I  don't  like.  One  situation  is  where  you  make 
into  law  that  which  everybody  is  doing — providing  they  shall  do  what 
they  are  already  doing  100  percent.  The  other  is  when  you  try  to 
make  a  law  that  everybody  should  follow  when  only  10  percent  want 
to  do  it. 

So  I  just  half  jokingly  question  whether  that  should  be  made  an  act 
of  Congress — a  necessity.     I  see  no  harm  in  it,  frankly. 

Senator  Humphrey.  In  other  words,  in  summary,  would  you  or 
would  you  not  say  that  the  Thomas  bill  was  an  improvement  over  the 
existing  Labor-]\Ianagement  Relations  Act,  the  act  of  1947  ? 

Mr.  Davis.  I  haven't  any  doubt  about  that  at  all — a  very  great 
improvement. 

Senator  Humphrey.  A  very  great  improvement? 

Mr.  Davis.  Yes. 

Senator  Humphrey.  You  feel,  if  we  were  to  approve  it  and  if  the^ 
Congress  were  to  enact  it,  do  you  feel  it  would  work  for  better  labor- 
management  relations  in  this  country  ? 

Mr.  Davis.  I  do,  Senator.  Management-labor  relations  in  this 
country  were  doing  very  well  on  their  own.  I  think  that  the  enact- 
ment of  this  bill  just  as  it  stands,  whether  you  put  in  these  other 
things,  which  I  said  I  see  no  objection  to  or  not,  would  give  direction ; 
it  would  be  an  arrow  that  is  going  in  the  same  direction  as  events  in 
the  country  are  going  anyway.  It  would  be  very  helpful,  in  my 
opinion. 

Senator  Humphrey.  I  want  to  thank  you  very,  very  much  and  I 
want  to  tell  you  I  certainly  appreciate  the  helpfulness  you  have  shown 
and  the  help  you  have  given  to  me  in  these  hearings.  In  the  few 
moments  I  have  had  I  never  learned  more  from  one  man,  and  I  am 
eternally  grateful. 

The  Chairman.  Mr.  Davis,  I  thank  you  very  much  for  coming. 

I  want  to  put  into  the  record  and  then  it  may  be  released,  a  statement 
made  by  Wilbur  La  Roe,  Jr.,  on  behalf  of  the  National  Independent 
Meat  Packers  Association. 

(The  statement  referred  to  is  as  follows:) 

Statement  of  Wilbur  La  Roe,  Jr.,  on  Behalf  of  National  Independent  Meat 

Packers  Association 

My  name  is  Wilbur  La  Roe,  Jr.,  general  counsel.  National  Independent  Meat 
Packers  Association,  734  Investment  Building,  Washington  5,  D.  C.  I  appear  on 
behalf  of  National  Independnt  Meat  Packers  Association,  the  largest  association 
of  meat  packers  in  the  United  States.  Its  members  are  so-called  independent  meat 
packers,  the  big  packers  not  being  members. 

My  clients  are  not  among  those  who  oppose  all  liberal  measures  or  among  those 
who  fight  everything  that  benefits  labor.  We  wish  that  all  industries  and  all 
labor  interests  would  realize  that  our  Nation  cannot  attain  maxinuim  strength 
as  long  as  industry  and  labor  regard  each  other  as  enemies  instead  of  partners. 
It  takes  teamwork  to  build  a  democracy.     Our  Nation  has  shown  a  genius  not 
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only  for  solving  its  great  problems  but  for  maximum  production.  It  is  only  by 
continuing  heavy  production  that  we  shall  have  enough  goods  to  provide  the 
abundant  life  for  everybody,  and  it  is  only  by  teamwork  that  this  goal  can  be 
achieved.  There  is  no  surer  way  to  spoil  our  democracy  than  by  having  capital 
and  labor  continually  fighting  each  other,  with  the  public  badly  injured  as  an 
Innocent  bystander. 

The  whole  democratic  world  is  looking  to  America  for  leadership  today — not 
so  much  for  leadership  in  technology  as  for  leadership  in  maintaining  the  prin- 
ciples of  democracy.  There  are  invisible  golden  strands  in  the  Stars  and  Stripes 
which  account  for  America's  leadership  among  the  democracies  of  the  world. 
Our  Nation  was  founded  by  men  who  were  willing  to  pay  any  price  for  real 
freedom.  When  they  came  over  here  they  brought  their  Bibles  with  them,  and 
the  cornerstone  of  their  faith  was  the  dignity  and  sanctity  of  man.  Once  we  get 
into  our  heads  the  proposition  that  the  humblest  man  in  a  factory  is  a  sacred 
individual  we  have  gone  a  long  way  toward  solving  what  I  consider  to  be  the 
most  important  problem  confi'onting  Ameiica  today,  namely,  the  relationship 
between  capital  and  labor. 

The  freedom  which  was  bought  for  us  at  great  price  and  which  we  have  in- 
herited without  too  heavy  a  contribution  by  ourselves  is,  I  solemnly  believe,  in 
danger  of  being  lost  unless  we  steadfastly  and  courageously  adhere  to  certain  fun- 
damental principles  which  must  control  any  legislation  on  this  subject. 

The  first  of  these  principles,  obviously,  is  that  there  must  be  minimum  interfer- 
ence with  liberty,  whether  the  liberty  of  the  industrialist  or  the  liberty  of  the 
workingman.  This  does  not  mean  unrestrained  liberty,  for  it  is  axiomatic  in  a 
democracy  that  the  good  of  the  many  is  more  important  than  the  good  of  the 
few.  And  the  rights  of  men  must  always  be  exercised  with  due  regard  to  the 
i-ights  of  others.  Freedom  cannot  be  absolute  in  a  democracy.  If  I  were  an  abso- 
lutely free  man  I  could  drive  my  car  at  80  miles  per  hour  through  the  streets  of 
Washington,  but  it  is  not  in  the  public  interest  that  I  have  so  much  freedom. 
If  I  were  absolutely  free  I  could  employ  labor  of  any  age  group,  and  work  them 
as  many  hours  as  I  please  and  under  any  conditions.  But  society  has  a  right  to 
say  to  me  as  an  employer  that  certain  types  of  employment  and  certain  conditions 
surrounding  employment  are  injurious  to  society  and  that  I  must  obey  certain 
reasonable  regulations  if  I  am  to  be  an  employer.  By  the  same  token  the  work- 
ingman must  understand  that  his  freedom  is  not  absolute.  He  must  not  use 
■violence.  He  must  not  resort  to  force  any  more  than  I  may  try  to  collect  a  debt 
by  force.  If  a  democracy  is  to  succeed  it  is  basic  that  there  shall  be  peaceful 
adiudication  of  differences. 

The  strike  is  not  necessarily  violent.  If  men  have  a  right  to  join  together 
peacefully  in  Inbor  unions,  as  they  clearly  do  have,  they  also  have  a  right  to 
agree  to  quit  work,  provided  there  is  not  a  substantial  public  interest  that 
would  be  grievously  injured.  Unless  wages  are  to  be  fixed  by  the  Government, 
which  is  inconceivable  in  a  democracy,  capital  and  labor  must  be  free  to  bar- 
gain with  each  other,  and  the  right  to  bargain  presupposes  the  right  to  disagree. 

I  must  pause  here  to  say  a  word  about  the  fixing  of  wages  by  the  Government 
although  no  such  thing  is  i>roposed  by  anybody.  There  is  no  greater  danger  con- 
fronting the  world  today  than  totalitarianism,  the  principal  indicia  of  which 
are  a  denial  of  human  freedom,  a  denial  of  God,  the  making  of  the  government 
the  master  instead  of  the  servant  of  the  people  and  the  reducing  of  man  to  a 
point  where  he  is  a  mere  cog  in  a  gigantic  state  mahine.  The  individual  must 
at  his  peril  conform  to  the  desires  of  the  dictatorship  as  to  his  philosophy,  his 
expressions,  and  even  his  religion.  In  America  the  Government  is  the  servant 
and  not  the  master  of  the  people  and  Government  exists,  not  as  something  for 
the  people  to  serve,  but  as  something  to  serve  the  people  and  protect  the  most 
sacred  thing  we  have  in  our  democracy  :  the  dignity  and  sanctity  of  the  individual. 

In  saying  this  I  am  not  one  of  those  who  believe  that  the  Government  must 
always  remain  in  a  narrow  predetermined  channel.  Those  who  want  a  do- 
nothing  government  are  often  those  who  derive  some  selfish  advantage  from 
exercising  their  freedom  as  they  please  and  without  regard  to  the  rights  of 
others.  But  Woodrow  Wilson  used  to  warn  us  at  Princeton — and  I  wish  that 
he  were  alive  to  speak  now — that  there  is  danger  in  having  the  voice  of  America 
emanate  from  Washington.  He  said  that  the  true  voice  of  America  comes 
from  the  little  farm,  the  little  plant,  the  little  white  church,  and  the  little  red 
schoolhouse.  He  wanted  the  people  to  tell  the  Government  what  to  do  and  he 
feared  the  day  when  the  Government  might  tell  the  people  what  to  do.  When 
you  have  the  latter  you  have  totalitarianism. 
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It  follows  from  what  I  have  said  that  in  a  (loiiiocracy  there  must  always  be 
a  middle  course  between  too  much  freedom  and  too  much  government.  Too 
much  freedom  is  anarchy  or  chaos.  Too  njuch  government  is  fascism  or  com- 
munism or  some  other  type  of  totalitarianism. 

Tni.s  may  seem  like  a  lecture  on  political  philosophy  but  it  has  a  direct  and 
very  important  bearing  on  the  issues  here.  Let  us  deal  with  a  few  phases  of 
industry-labor  relations  and  apply  these  sound  principles  to  them. 

The  first  principle — one  so  important  that  it  cannot  be  subordinated  to  any- 
thing else — is  that  labor  must  have  an  adequate  and  if  possible  an  abundant 
standard  of  living.  Our  whole  democracy  must  fail  if  labor  does  not  share 
reasonably  in  the  fruits  of  industry.  iJut  as  to  this  matter  we  in  America  have 
succeeded  better  than  any  nation  on  the  face  of  the  earth,  and  we  have  not  done 
it  by  decreeing  wage  levels  or  standards  of  living  by  law.  If  the  great  mass  of 
our  workingmen  today  have  their  own  little  home  and  their  own  car  and  ample 
food  and  clothing  and  reasonable  opportunity  to  educate  their  children,  which 
the  masses  of  men  do  have,  it  is  not  because  this  standard  of  living  was  legislated 
for  them,  as  in  Russia.  This  high  standard  of  living  in  America  is  the  result 
of  our  pas.sion  for  the  dignity  of  man  and  the  incentive  that  flows  from  freedom 
and  inspires  a  man  to  do  his  best.  It  is  this  respect  for  the  dignity  of  man 
and  the  inspiration  that  it  gives  the  human  soul  that  account  for  our  huge 
production  and  our  great  wealth  and  the  welfare  of  the  masses  of  men.  If  we 
try  to  legislate  these  goals  we  destroy  one  of  the  most  precious  things  in 
American  life. 

Do  not  understand  me  as  being  opposed  to  all  labor  legislation.  Legislation 
that  protects  the  people  as  a  whole  aaainst  dangerous  practices  or  which  protects 
the  individual  against  manifest  injustice  is  of  the  very  essence  of  democracy. 
Laws  are  often  necessary  to  assure  the  greatest  good  for  the  greatest  number. 
But  you  cannot  attain  that  highest  good  if  you  kill  the  spirit  that  is  the  genius 
behind  our  great  success  as  a  nation,  and  that  spirit  is  the  spirit  of  enterprise, 
of  initiative,  of  doing  better,  of  improving  one's  lot,  of  freedom  to  choose,  of 
freedom  to  work  or  not  to  work,  of  freedom  to  bargain  with  others,  of  freedom 
to  use  the  talents  which  God  has  given  us  to  accomplish  the  highest  we  know. 
That  spirit  must  at  all  costs  be  kept  alive,  both  for  employers  and  for  workers. 
Regimentation  kills  it. 

The  closed  shop  is  perhaps  the  best  illustration  of  denial  of  freedom  and 
unwarranted  regimentation  in  the  field  with  which  we  are  here  dealing.  When 
you  analyze  the  closed  shop  you  find  that  it  is  a  system  in  which  freedom  is 
denied  for  the  benefit,  not  of  the  whole,  but  of  a  particular  group.  It  represents 
an  attempt  by  a  particular  group  to  deny  freedom  to  other  men,  not  in  the 
interest  of  the  whole,  but  in  the  interest  of  the  few.  It  says  to  another  group 
of  men :  "You  shall  not  be  permitted  to  work  unless  you  join  our  union."  And 
it  says  to  the  employer :  "You  shall  not  employ  these  men,  no  matter  how  good 
they  are  as  workers  or  how  high  their  standing  as  American  citizens,  because 
we  want  a  mono])oly  for  our  own  benefit."  That  sort  of  thing  can  kill  freedom, 
and  it  must  not  be  sanctioned  by  legislation. 

Dealing  next  with  the  principle  of  the  injunction,  it  is  a  very  dangerous  weapon 
to  use  in  the  area  of  human  freedom  and  its  use  must  be  sparingly  exei'cised. 
When  you  dt;al  with  a  man's  right  to  work  or  not  to  work  you  are  dealing  with 
something  very  precious  and  you  have  got  to  be  careful  how  you  deal  with  it 
if  you  are  to  preserve  the  spirit  to  which  I  have  referred.  If  a  man  has  a 
right  to  strike  he  has  a  right  not  to  have  that  right  interfered  with,  unless  he 
strikes  in  a  manner  that  works  injury  to  the  community.  It  is  not  the  right  to 
srike  that  may  Jie  enjoined,  but  the  right  to  strike  in  a  manner  that  works 
injury  to  thii  public. 

There  are  certain  occupations  which  are  so  closely  related  to  the  general  public 
welfare  that  those  engaged  in  them  have  a  greater  responsibility  than  others 
ha^•e  to  refrain  from  any  action  that  would  injure  the  whole  public.  Taking  an 
extreme  illustration  to  start  with,  if  I  am  employed  by  the  Navy  I  should  not  be 
permitted  to  induce  my  fellow  employees  to  strike  and  imperil  the  Nation.  When 
I  join  the  Navy  it  should  be  with  the  understanding  that  I  am  willing  to  have  my 
compensation  fixed  by  the  Government.  When  I  work  for  a  water  company  oi- 
a  gas  company,  even  if  they  are  privately  owned,  I  must  be  willing  to  accept 
machinery  pi-ovided  by  law  for  the  adjustment  of  my  grievances  because  it  ouiiht 
to  be  an  implied  condition  of  my  employment  in  public  utility  work  that  I  will 
not  strike  because  I  know  that  a  strike  would  endanger  the  health  and  even  the 
life  of  the  community.    Now  this  does  not  mean  that  the  private  water  company 
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or  private  gas  company  is  to  have  its  own  way  and  be  protected  in  the  mainte- 
nance of  subnormal  waffes  or  poor  working  conditions.  The  very  best  machinery 
ninst  be  devised  to  insure  prompt  and  adequate  adjudication  or  arbitration  of 
such  disputes  for  they  involve  far  more  than  the  rights  of  the  contesting  parties. 
There  must  be  no  surrender  of  the  proposition  that  tlie  rights  of  the  public  are 
not  to  be  subordinated  to  the  rights  of  the  contestants  in  such  a  dispute.  This 
very  important  principle  is  violated  in  the  proposed  bill  because  it  withdraws  or 
weakens  protection  to  the  public  which  is  afforded  by  the  Taft-Hartley  law.  A 
situation  where  the  whole  public  is  thus  endangered  sboidd  be  regarded  as  an 
exception  to  the  general  rule  against  injunctions  and  the  public  should  receive 
the  fullest  protection,  but  machinery  should  be  devised,  as  it  has  been  in  other 
areas  of  life,  to  provide  for  peaceful  adjudication.  Otherwise  John  L.  Lewis 
will  continue  to  be  above  the  people.  I  do  not  have  the  dislike  for  him  personally 
which  some  people  have — I  think  lie  has  done  wonders  for  those  whom  he  repre- 
sents, but  those  who  love  America  and  the  precious  things  that  have  made 
America  great  cannot  but  see  a  grave  danger  in  letting  any  man  become  niore 
important  than  the  public.  I  speak  impei'sonally  when  I  say  that  the  kind  of 
power  which  John  L.  Lewis  exercises  is  a  threat  to  our  democracy.  This  bill 
would  tend  to  restore  his  power. 

Jurisdictional  strikes  must  be  made  unlawful.  When  two  unions  get  to 
quarreling  with  each  other  as  to  which  has  jurisdiction  there  is  grave  danger 
that  the  public,  the  third  party,  will  be  seriously  injured  although  it  is  no  party 
to  the  dispute.  INly  enemy  and  I  have  a  legal  right  to  hate  each  otlier  but  we  do 
not  have  a  right  to  batter  each  other  up  on  F  Street  because  our  fighting  would 
inconvenience  and  disturb  the  public.  The  secondary  boycott  is  in  the  same  cate- 
gory because  it  would  punish  innocent  parties  in  the  interest  of  the  contestants. 
The  bill  is  sound  in  attempting  to  prevent  such  wrongs. 

The  attempt  to  wipe  out  State  laws  where  they  attempt  to  prohibit  the  closed 
shop  involves  a  twofold  dang -r  and  represents  a  double  violation  of  principle. 
In  the  first  place,  the  closed  shop  is  per  se  a  denial  of  freedom.  In  the  second 
place  it  was  never  intended  under  our  Constitution  that  sovereign  rights  of  the 
States  should  be  destroyed.  There  is  no  more  basic  right  of  a  State  than  the 
exercise  of  the  police  power,  including  the  right  to  control  the  health  and  wel- 
fare of  the  citizens.  If  a  State  decrees  by  law  that  freedom  within  the  State 
demands  that  there  shall  be  no  such  monopoly  and  no  such  denial  of  human 
rights  as  the  closed  shop  represents,  it  would  be  a  grotesque  interference  with  the 
sovereign  rights  of  the  State  for  the  Federal  Government  to  hold  that  it  has 
the  power  to  prevent  a  State  from  exercising  such  control  over  its  own  citizens. 
The  United  States  Supremo  Court  has  recently  spoken  on  this  matter,  and  it  will 
speak  again  if  there  is  an  attempt  to  deny  to  the  States  this  basic  right. 

As  to  minimum  wages,  our  association  has  taken  no  position,  probably  be- 
cause all  our  members  pay  well  over  the  minimum.  In  most  of  our  plants  the 
hourly  wage  is  now  over  a  dollar  or  close  to  a  dollar. 

Of  late  wages  generally  have  sharply  increased  due  to  the  operation  of  eco- 
nomic laws.  This  increase  has  applied,  as  everybody  knows  who  employs  labor, 
to  common  labor.  The  best  way  to  insure  a  high  wage,  including  the  wages  of 
common  labor,  is  to  give  encoviragement  to  huge  production  and  to  the  most 
etfective  operation  of  the  free  enterprise  system.  What  that  system  can  do 
when  it  is  encouraged  to  function  at  its  best  has  been  demonstrated  in  recent 
years,  and  I  know  full  well  what  an  enormous  part  the  Government  has  played  in 
giving  direction  to  some  of  the  economic  forces  that  have  helped  to  make  this 
result  possible.  This  experience  has  demonstrated  in  my  opinion  that  Govern- 
ment can  cooperate  with  business  and  that  business  can  cooperate  with  Govern- 
ment and  that  huge  production  and  the  abundant  life  for  the  masses  of  workers 
can  be  attained  through  teamwork  and  without  legislating  wages.  Teamwork 
is  the  real  answer  to  most  of  these  problems — teamwork  primarily  between 
industry  and  labor.  But  the  Government  is  now  definitely  a  part  of  the  team 
and  it  can  serve  best  by  cooperating  with  industry  and  with  labor.  If  that 
teamwork  continues  to  be  effective  we  shall  find  that  we  can  attain  the  abundant 
life  for  our  people  without  an  excessive  amount  of  legislation. 

The  whole  world  has  its  eyes  on  us.  There  are  those  who  say  that  our  system 
is  sure  to  break  down.  It  will  not  break  down  if  we  work  together  as  a  team 
and  safeguard  the  sacred  principles  which  have  made  us  the  leading  democracy 
of  the  world. 

The  Chairman.  May  I  ask  if  Mr.  Keener  is  present  ? 
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Mr.  Keener,  if  you  will  please  come  up,  we  can  at  least  see  you. 

Senator  Donnell.  Mr.  Chairman. 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  On  Saturday  last  I  made  a  promise  to  the  com- 
mittee to  make  a  report  to  it  in  its  session  today,  and  I  now  offer  to 
make  that  report.  I  think  it  will  be  quite  brief,  and  I  should  like  to 
^et  it  into  the  record. 

It  will  be  recalled  that  the  Senator  from  Florida,  and  I  quote  to 
jou  from  page  1520  of  the  typewritten  record,  quoted  from  the  Na- 
tional Association  of  Manufacturers  Law  Digest  this  language : 

It  seems  clear  that  Congress  intended  that  section  301  (b)  would  authorize 
suits  by  or  against  labor  organizations  for  injuries  resulting  from  any  unlawful 
act  and  not  merely  from  breach  of  contract.  Such  actions  might  include  suits 
arising  from  libel  or  slander,  personal  or  property  damage,  tliose  based  on  actual 
injury  sustained  as  a  result  of  an  unfair  labor  practice,  and  suits  predicated 
upon  the  violation  of  State  law  even  though  no  Federal  law  is  violated. 

I  promised,  Mr.  Chairman,  to  cause  a  search  to  be  made  in  order  to 
.ascertain  whether  or  not  the  expression  of  opinion  in  the  NAM 
digest  was  correct.  I  may  say  that  Mr.  Tom  Shroyer  of  the  profes- 
sional staff  of  our  committee  has  made  a  search  to  this  effect,  and  I 
asked  him  this  question :  ''Have  you  searched  and  not  found  any  case 
in  which  suit  for  tort  other  than  a  tort  in  section  303  (a)  has  been 
filed  by  an  employer  under  the  Taft-Hartley  Act?" 

He  assures  me  that  he  has  made  that  search  and  has  not  found  any 
such  case.  He  has,  however,  called  my  attention  to  one  case.  It  is 
the  Amazon  Cotton  Mill  Company  v.  Textile  Workers  of  America 
(U.  S.  Circuit  Court  of  Appeals,  Fourth  Circuit,  April  1,  1948,  167 
Fed.  2d  183),  the  opinion  being  by  Justice  C.  J.  Parker,  in  which 
appears  this  short  paragraph : 

Contention  is  made  that  jurisdiction  is  vested  in  the  district  court  by  section 
SOI  (b)  of  the  act  providing  that  a  labor  organization  may  sue  or  be  sued  in  the 
courts  of  the  United  States  as  an  entity  and  in  behalf  of  the  employees  whom 
it  represents,  but  the  purpose  and  effect  of  this  provision  was  manifestly  to  make 
clear  the  capacities  of  labor  organizations  to  come  or  to  be  brought  into  court 
as  parties — 

citing  the  case — 

not  to  enlarge  the  class  of  cases  of  which  the  district  courts  were  given  juris- 
diction. The  difference  between  such  a  provision  and  one  conferring  jurisdiction 
is  well  illustrated  by  comparison  of  301  (b)  of  the  act  with  301  (a),  the  latter 
of  which  confers  on  the  district  courts  jurisdiction  of  suits  between  employers 
and  labor  organizations  for  violation  of  contracts.  Another  provision  conferring 
jurisdiction  on  the  district  courts  is  section  303  (b)  of  the  act  which  also  autlior- 
izes  them  to  entertain  suits  for  damages  on  account  of  the  strikes  and  boycotts 
made  unlawful  by  section  303  (a).  There  would,  of  course,  have  been  no  reason 
for  the  enactment  of  either  section  301  (a)  or  section  301  (b)  if  the  effect  of 
section  301  (b)  was  to  vest  in  the  Federal  courts  general  jurisdiction  of  suits  by 
or  against  labor  unions. 

That  is  my  report  to  the  committee. 

The  Chairman.  Thank  you.  Mr.  Keener,  it  is  now  10  minutes  to 
10.  We  are  going  to  stop  at  10  o'clock.  The  rules  say  that  you  are  to 
finish  your  statement  in  10  minutes  and  then  be  interrogated  by  the 
committee.  Have  you  a  statement  that  you  can  complete  in  10  min- 
utes so  that  tomorrow  morning  cross-examination  may  begin  ? 

Mr.  Keener.  There  is  a  prepared  statement,  Senator  Thomas, 
which  Mr.  Wixcey  has. 
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The  Chairman.  Eleven  pages. 

Mr.  Keener.  I  am  summarizing  it  verbally,  however. 

Tlie  Chairman.  Let  us  see  what  yon  can  do  in  10  minutes. 

STATEMENT  OF  J.  W.  KEENER,  VICE  PRESIDENT,  B.  E.  GOODRICH  CO. 

Mr.'  Keener.  My 'name  is  Ward  Keener  and  I  am  vice  president 
of  the  B.  F.  Goodrich  Co.,  Akron,  Ohio. 

Our  company,  as  most  of  you  know,  is  a  manufacturer  of  rubber 
and  rubber  products,  chemicals,  plastics,  and  other  products  of  that 
sort.  We  manufacture  in  about  12  States  of  the  country  antl  sell  in 
all  States. 

I  think  I  owe  your  committee  an  apology  because  I  have  to  confess 
that  I  am  not  a  lawyer.    I  am  a  practicing  industrial-relations  man. 

The  Chairman.  That  is  not  an  apology,  that  is  a  bit  of  welcome 
news. 

Mr.  Keener.  We  are  concerned  with  this  legislation  because  our 
company  and  our  employees  and  our  unions  have  to  live  under  it. 
We  have  about  40,000  employees  in  the  country  and  60  percent  of  them 
are  in  bargaining  units.  There  are  81  bargaining  units  with  which 
we  deal,  of  which  some  25  are  in  factory  locations  and  some  56  are 
in  retail  and  warehouse  locations. 

The  largest  number  of  our  employees  in  bargaining  units  is  in  the 
United  Kubber  Workers  who  represent  employees  in  seven  plants  of 
the  company  in  the  rubber  products  business.  We  have  aj^proached 
our  study  of  labor  legislation  from  the  standpoint  of  the  principles 
that  we  think  ought  to  be  incorporated  in  that  legislation,  and  we 
feel  quite  strongly  that  it  should  take  into  consideration  not  only 
the  interests  of  unions  as  such  but  the  interests  of  the  public,  the  in- 
terests of  the  employers  and  the  interests  of  the  employees  as  indi- 
viduals. 

We  think  it  should  provide  for  a  fair  and  impartial  administration 
of  the  law  as  it  is  passed.  We  are  concerned  on  this  matter  of  prin- 
ciples of  labor  legislation  by  virtue  of  the  fact  that  the  policy  stated 
in  the  Wagner  Act  as  such  is  the  policy  of  promoting  collective  bar- 
gaining almost  without  regard  to  consequences.  I  think  the  question 
of  whether  collective  bargaining  is  or  is  not  to  be  the  national  policy 
is  academic. 

It  is  the  national  labor  policy ;  and  our  concern,  starting  with  that 
as  a  base,  has  to  be  a  recognition  of  what  other  rights  there  are 
involved  in  addition  simply  to  the  rights  of  unions  as  organizations. 
I  wanted  to  review  with  this  committee  our  own  experiences  over  the 
last  2  or  3  years  and  see  if  we  can  learn  from  those  experiences  the 
effect  that  these  labor  laws  have  upon  the  normal  day-to-day  job  of 
living  together  insofar  as  management,  unions,  and  employees  are 
concerned. 

We  have  nearly  all  the  time,  a  union-organizing  drive  on  at  one 
place  or  another,  and  since  August  1947  when  the  Labor-Management 
Kelations  Act  went  into  effect  we  have  had  ten  such  drives  and 
elections. 

Of  those  10  elections  7  went  in  favor  of  unions  and  3  went  in  favor 
of  no  union.  We  feel  that  the  criticism  that  has  been  made  of  the 
National  Labor  Eelations  Act  that   union   organization  would  be 
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hampered  by  that  act  isn't  borne  out  by  our  own  experience,  nor  do 
I  think  it  is  borne  out  too  well  by  the  experience  nationally. 

There  were  criticisms  against  the  Labor-Management  Relation  Act 
because  it  was  said  that  the  union  men  would  be  drastically  injured 
by  the  voluntary  check-off  provisions.  In  our  own  case  in  our  Akron 
plant,  which  is  the  largest  one,  our  union  collected  about  $250,000 
by  a  voluntary  check-off  in  1947.  It  had  93  percent  of  the  bargaining 
unit  participating  in  that  voluntary  check-off.  We  had  a  voluntary 
check-off  in  1948  and  w^iile  there  were  131^  percent  fewer  employees 
on  the  average  in  1948,  we  collected  for  the  union  $230,000  from  97 
percent  of  all  of  the  employees  in  the  bargaining  unit.  So  the  experi- 
ence we  have  had  certainly  doesn't  indicate  any  damage  to  the  finan- 
cial position  of  the  unions  resulting  from  the  voluntary  check-off. 

We  were  told  that  the  Labor-Management  Relations  Act  would 
damage  contract  standards.  Well,  since  August  22,  1947,  we  have 
given  in  our  rubber  workers'  contract  an  11-cent  increase,  six  paid 
holidays,  3  weeks'  vacation  for  15-year  service  employees,  severance 
pay,  and  improved  wage  guarantees  in  addition  to  other  minor  con- 
cessions. 

We  think  the  contract  standards  are  very  definitely  improved.  We 
have  made  similar  concessions,  not  idential  ones,  in  78  other  agree- 
ments that  we  have  negotiated  since  August  1947. 

Now  in  the  settlement  of  these  78  wage  and  contract  agreements  76 
of  them  w^ere  peaceful  settlements.  We  had  two  legal  strikes  involv- 
ing about  2%  percent  of  our  total  employees,  and  both  of  those  strikes 
were  over  contract  issues ;  both  were  settled  on  the  basis  of  the  com- 
pany's prestrike  offers. 

We  have  had  work  stoppages  in  violation  of  contract,  both  under 
the  Wagner  Act  and  under  Labor-Management  Relations  Act.  We 
had  work  stoppages  in  our  Akron  plant  in  1947,  what  was  really  the 
1946-47  period,  up  to  August  of  1947,  a  12-month  period,  104  work 
stoppages  in  that  plant  in  Akron. 

Senator  Taft.  Sit-downs? 

Mr.  Keener.  Sit-downs,  walk-off-the-jobs,  various  kinds  of  stop- 
pages over  grievance  issues  primarily,  and  there  was  a  loss  of  122,000 
manhours.  During  the  12  months  from  November  1,  1947,  until 
October  31,  1948 — and  I  chose  those  12  months  because  our  contracts 
went  into  effect  on  November  3,  1947 — we  had  19  work  stoppages  with 
a  loss  of  25,000  man-hours.  That  is  a  reduction  of  approximately 
80  percent  in  work  stoppages  over  grievances  and  in  man-hours  lost. 

We  think  there  is  some  significance  to  the  fact  that  since  the  election 
we  have  had  10  work  stoppages  with  67,000  man-hours  lost  in  that 
plant,  nearly  three  times  as  many  man-hours  lost  in  the  last  3  months 
as  there  was  in  the  entire  preceding  12  months. 

Grievances  are  alM^ays  filed  when  anybody  feels  injured,  and  just 
to  show  you  tliat  there  has  been  no  particular  change  in  that  regard 
during  the  12  months  preceding  Taft-Hartley  we  had  1,140  in  the 
Akron  plant.  During  the  12  months,  succeeding  12  months,  w^e  had 
1,102.  But  the  difference  comes  about  in  the  methods  chosen  for 
settlement.  I  have  indicated  what  happened  in  the  way  of  work  stop- 
pages. During  the  12  months  preceding  the  Taft-Hartley  Act  we 
had  24  arbitration  cases  under  the  contract.     During  the  16  months 
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following — and  the  reason  for  choosing  16  is  not  of  significance,  we 
just  happened  to  count  it  that  way — we  had  71  arbitration  cases,  so 
that  in  our  case  under  the  Taft-Hartley,  arbitration  pretty  well  re- 
placed work  stoppages  as  a  final  resting  point  for  grievance  han- 
dling. 

Now^  we  were  told  that  there  were  going  to  be  a  lot  of  suits.  We 
haven't  sued  anybody,  nobody  has  sued  us,  we  haven't  threatened  to 
sue  anyone  and  so  far  as  I  know  no  one  has  threatened  to  sue  us.  We 
have  found  that  the  complaints  about  coercion  against  employees  in- 
dividually or  goon-squad  activities  have  substantially  declined.  In 
fact,  I  don't  think  we  have  had  a  complaint  to  my  knowledge,  in  a 
year  or  a  year  and  a  half. 

I  think  the  Labor-Management  Relations  Act  had  something  to  do 
with  that.  We  have  had  no  experience  to  speak  of  with  Communist 
unions.  Our  unions  so  far  as  we  know  all  we  are  dealing  with  have 
filed  under  the  act  and  \ve  have  had  only  one  case  where  a  non-Com- 
munist affidavit  was  not  filed.  That  was  the  case  of  a  union  that  was 
trying  to  organize  a  warehouse.  As  soon  as  the  employees  found  out 
that  it  had  not  filed  a  non-Communist  affidavit,  they  switched  over  to 
an  A.  F  of  L.  group  which  was  certified  by  NLRB  and  they  are  now 
living  under  a  contract  which  has  been  negotiated  with  us. 

We  felt  very  strongly  in  the  discussions  preceding  the  passage  of 
the  Taft-Hartley  Act  on  the  question  of  the  exclusion  of  supervisors. 
We  still  feel  strongly  that  way.  We  had  an  experience  in  1945  when 
a  Foreman's  Association  of  America  group  was  successful  in  striking 
our  Akron  plant  for  a  period  of  4  weeks.  We  found  very  definitely 
in  that  strike  that  there  was  collusion  between  the  FAA  group  and 
the  CIO  rubber  workers  union  and  the  plant  was  very  effectively  closed 
down  by  the  fact  that  the  rubber  workers  would  not  work  in  a  plant 
where  the  foremen  were  on  strike.  They  had  previously  agreed  to 
do  so,  they  reneged  on  their  agreement,  and  we  are  concerned  also 
with  the  plans  the  CIO  and  AFL  already  announced  in  the  field  of 
foremen's  organization.  We  feel  that  the  foremen's  exclusion  should 
continue  in  any  new  legislation. 

(Mr,  Keener  submitted  the  following  prepared  statement:) 

Statement  of  J.  W.  Keener.  Vice  PRESinENT,  the  B.  F.  Goodrich  Co. 

Mr.  Chalniinii  and  inembers  of  tlie  coinniittee,  I  am  Ward  Keener,  vice  presi- 
dent of  the  B.  F.  Goodrich  Co.,  Akron,  Ohio.  The  B.  F.  Goodrich  Co.  manufac- 
tures rubber,  rubber  products,  airplane  wheel  and  brake  assemblies,  textiles, 
chemicals,  plastics  and  plastic  products  in  plants  located  in  Massachusetts, 
New  York,  Pennsylvania,  Ohio,  Michigan,  Kentucky,  Tennessee,  Georgia,  Ala- 
bama, Texas,  Oklahoma,  and  California.  Sales  operations  and  employment 
extend  into  every  State. 

Approximately  40,000  people  are  employed  by  the  B.  F.  Goodrich  Co.  within 
the  United  States  and  about  60  percent  of  these  deal  collectively  with  the  com- 
pany on  wages,  hours,  and  other  conditions  of  employment.  Eighty-one  bargain- 
ing units  are  involved,  25  include  groups  of  factory  employees  and  56  include 
retail  and  warehouse  employees.  The  United  Rubber,  Cork,  Linoleum,  and 
Plastic  Workers  of  America,  CIO,  through  certified  units  in  seven  rubber-products 
plants,  represents  ap'iroximately  70  percent  of  those  employees  of  the  company 
included  in  bargaining  units.  JProduction  and  maintenance  employees  in  these 
seven  plants  are  covered  by  a  single  uniform  agreement,  together  with  local 
supplementary  agreements. 

Since  the  National  Labor  Relations  Act  was  replaced  by  the  Labor-Manage- 
ment Relations  Act  of  1947,  our  company  has  negotiated  78  contract  and  wage 
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agi'ccineiits  with  nniciis  representing  oui'  enii)Io.vees.  The  current  rnlilii^'- 
workers'  aureenient  was  in  process  of  negotiation  when  tiie  Liil)or-Manageinent 
Kehxtions  Act  became  effective  on  August  22,  1947,  and  the  life  of  tliis  agree- 
ment almost  parallels  the  life  of  that  act.  It  is  my  desire  in  appearing  before 
you  today  to  tell  you  of  our  experiences  under  the  Labor-Management  Relations 
Act,  to  evaluate  these  experiences  in  the  light  of  the  propaganda  and  criticisms 
that  have  been  aimed  at  the  act,  to  relate  them  to  the  conditions  that  tlie  repeal 
bill  now  before  this  connnittee  would  impose  and  to  present  certain  views  which 
we  feel  the  (Congress  should  consider. 

Opponents  of  the  Labor-Management  Relations  Act  claimed  it  would  cripple 
efforts  to  organize  the  unorganized.  In  B.  F.  Goodrich  10'  representation  elec- 
tions have  been  held  under  the  act,  resulting  in  seven  new  certifications  and 
seven  new  agreements.  Three  units  voted  for  no  union.  Nationally,  during  the 
first  14  months  of  the  act's  existence,  3,948  new  bargaining  units  were  certified 
in  spite  of  the  fact  that  several  large  unions  were  no  qualifl?d  to  enjoy  the  priv- 
ilege of  an  NLRB  election.  Total  union  membership  is  the  liighest  on  record — 
over  16,000,000  at  the  end  of  194S.  Certainly  it  cannot  be  claimed  that  organiza- 
tion has  been  crippled,  or  that  it  would  have  advanced  furtlier  under  the  old 
Wagner  Act  or  the  proposed  new  bill. 

Opponents  of  the  present  law  claimed  it  would  result  in  severe  cuts  of  contract 
standards  and  force  strikes  to  gain  tinion  objectives.  Our  experience  has  been 
exactly  tlie  reverse.  Concessions  have  come  further,  and  faster  and  more 
peacefully  than  ever  before.  Typical  are  these  benefits  granted  to  the  LTnited 
Rubber  Workers : 

1.  An  11-cent-an-hour  wage  increase  in  1948. 

2.  Pay  for  six  holidays  not  worked. 

3.  Three  weeeks  paid  vacation  for  15-year  service  employees. 

4.  Severance  pay  for  mental  and  physical  disability  cases  and  for  retiring 
employees. 

5.  Increased  incentive  wage  guaranties. 

6.  Holidays  not  worked  to  be  cotinted  as  hours  of  work  when  computing 
overtime. 

7.  Other  minor  changes  such  as  provision  of  special  union  bulletin  boards. 
Similar   benefits,  were  granted   in   the   78   agreements    reached    with    only   2 

legal  strikes,  both  over  contract  issues,  and  both  settled  by  vote  of  emi)loyees 
on  the  basis  of  the  company's  prestrike  offers.  Certainly  there  is  no  ha.sis  in 
fact  or  fancy  for  the  claim  that  contract  standards  ha\e  been  cut  or  strike.s 
incited.  Certainly  no  better  progress  could  have  been  achieved  under  the  old 
Wagner  Act  or  under  the  proposed  new  bill. 

Opponents  of  the  present  law  claimed  that  employers  would  become  more 
adamant  and  uncooperative  in  settling  grievances  and  that  work  stoppages 
would  increase  to  achieve  satisfactory  adjustment  of  grievances.  Our  experience 
both  under  the  Wagner  Act  and  under  the  Labor-Management  Relations  Act  htis 
been  that  we  have  few  greivances  and  practically  no  work  stoppages  in  plants 
other  than  Akron,  which  is  our  largest  operation.  During  the  last  12  months  of 
the  Wagner  Act's  existence  1,120  grievances  were  filed  in  our  Akr(m  plants  while 
during  the  12  months  following  the  passage  of  the  Labor-Management  Relations 
Act,  1,102  grievances  were  filed. 

To  eliminate  any  excuse  for  work  stoppages  during  a  contract  period,  our 
agreements  with  the  United  Rubber,  Cork,  Linoleum  and  Plastic  Workers  of 
America  have  provided,  since  1944,  for  arbitration  as  the  terminal  point  in  the 
grievance  procedure.  Nevertheless,  work  stoppages  do  occur,  mostly  in  connec- 
tion with  grievances  which  have  not  been  referred  to  or  negotiated  under  the 
established  grievance  procedure.  During  the  last  12  months  of  the  Wagner 
Act's  existence,  104  work  stoppages  took  place  in  our  Akron  plants  with  a  loss 
of  122,000  man-hours.  Work  stoppages  for  the  12  contract  months  from  Novem- 
ber 1,  1947,  through  October  31,  1948,  were  19  in  number,  involving  a  loss  of 
25,000  man-hours,  reductions  of  81  percent  in  number  of  stoppages  and  SO  percent 
in  man-hours  lost.  That  arbitration  replaced  work  stoppages  as  a  means  of 
settling  differences  is  indicated  by  the  fact  that  24  arbitration  decisions  were 
rendered  during  the  last  12  months  of  the  Wagner  Act's  existence  against  71 
during  the  next  16  months. 

There  is  obviously  nothing  in  these  experiences  with  grievances  and  w^ork 
stoppages  to  support  the  claims  that  grievance  handling  would  become  "more 
adamant  and  uncooperative,"  and  that  stoppages  would  be  necessary  to  achieve 
satisfactory  adjustment.     Exactly  the  reverse  has  happened.     The  bill  before 
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this  committee,  viewed  in  the  light  of  the  Waguer  Act  experience,  holds  no  such 
promise  of  peaceful  handling  of  problems. 

It  is  significant  that  during  the  3  months  since  the  November  elections  10 
work  stoppages  have  occurred  in  our  Akron  plants  with  work  losses  of  about 
68,000  man-hours,  nearly  three  times  the  losses  of  the  entire  year  preceding. 
This  points  up  the  intangible  element  that  was  the  greatest  contribution  of  the 
Labor-Management  Relations  Act — tliat  is,  the  realization  of  labor  leaders  that 
they  were  responsible  for  and  accountable  for  their  actions.  Expectations  that 
thei'e  would  soon  l)e  a  new  labor  law  have  been  reflected  in  an  assumption  that 
responsibility  and  accountability  are  no  longer  required.  If  this  should  be  a 
typical  reaction  to  the  legislative  proposals  now  before  this  committee  grave 
doubts  would  exist  regarding  the  future  of  labor-management  relations. 

Opponents  of  the  present  law  have  claimed  that  the  unfair-labor-practice  sec- 
tions, as  applied  to  unions,  would  be  used  by  employers  to  harass,  delay,  and 
otherwise  interfere  with  the  organization  of  employees  and  the  conduct  of  union 
affairs.  The  B.  F.  Goodrich  Co.  has  never  filed,  nor  threatened  to  file,  an  unfair- 
labor-practice  charge  against  any  union.  Union  practices  have  definitely  changed 
for  the  better  under  the  act. 

One  of  the  avowed  purposes  of  the  proposed  bill  is  to  protect  the  exercise  by 
workers  of  full  freedom  of  association,  self-organization,  and  designation  of 
representatives  of  their  own  choosing,  for  the  purpose  of  negotiating  the  terms 
and  conditions  of  their  employment  or  other  mutual  aid  or  protection.  How 
can  this  be  accomplished  realistically  if  the  restrictions  on  unfair  activities  by 
unions  are  removed  almost  completely?  To  say,  as  the  old  "Wagner  Act  did, 
that  a  union  can  do  no  wrong  requires  imagination  and  tolerance  beyond  ordinary 
human  limits.  To  say,  as  the  proposed  bill  does,  that  the  only  unfair  activities 
in  which  unions  have  engaged  the  jurisdictional  strikes  and  limited  secondary 
boycotts  is  to  beg  the  issue.  The  proposed  liill  would,  for  all  practical  purposes, 
again  legalize  goon  squads,  threats  to  the  individual  and  his  family,  mass  picket- 
ing, and  the  many  other  forms  of  coercion  which  some  unions  exercised  against 
workers  under  the  Wagner  Act.  The  rules  of  fair  play  require  that  the  individual 
be  free  of  all  coercion  in  the  exercise  of  his  rights.  This  includes  h's  right  to 
refrain  from  as  well  as  to  engage  in  collective-bargaining  activity  his  right  to 
work  as  well  as  his  right  to  strike.  The  present  safeguards  of  these  rights  should 
be  retained. 

The  proposed  bill  will  again  permit  unions  to  discriminate  against  union  and 
nonunion  employees  who  fail  to  see  eye  to  eye  with  the  leaders.  Those  unions 
holding  closed-  or  union-shop  contracts  could  deprive  a  man  of  his  .iob  for  any 
reason  at  all.  The  proposed  bill  should  carry  a  provision  that  nonpayment  of 
dues  would  be  the  only  reason  for  loss  of  union  membership  and  employment 
under  any  compulsory  union-membership  contract. 

Opponents  of  the  present  law  have  claimed  that  union  security  would  be 
jeopardized.  At  the  B.  F.  Goodrich  Co.  we  have  a  long-standing  policy  that  the 
question  of  membership  or  nonmembershlp  in  a  union  is  a  matter  for  the  in- 
dividual employee  to  decide.  Except  in  two  instances,  our  agreements  do  not 
require  union  membership  as  a  condition  of  employment.  However,  we  have 
agreed  to  voluntary  check-off  of  dues  wherever  requested  by  the  union.  Our 
experience  both  under  the  Wagner  Act  and  the  Laboi--IMauageinent  Relations 
Act  has  been  that  voluntary  check-off  has  resulted  in  real  union  security.  Dur- 
ing 1947,  dues  check-off  in  our  Akron  plants  exceeded  .$250,000.  Appi'oximately 
93  i)ercent  of  all  employees  in  the  bargaining  unit  were  covered  in  the  check-off 
plan.  In  1948,  we  deducted  union  dues  amounting  to  approximately  $230,000 
in  spite  of  a  reduction  of  13i/^  percent  in  the  average  monthly  enrollment.  In 
1948,  over  97  percent  of  the  employees  in  the  bargaining  unit  participated  in  the 
voluntary  check-off  program.  A  program  resulting  In  the  union's  collecting 
$230,000  in  1948  from  97  percent  of  the  eligible  employees  is,  in  our  opinion, 
real  union  security.  The  present  safeguards  of  individual  rights  should  be 
retained. 

To  date,  we  have  found  no  specific  objection  from  the  opponents  of  the  present 
law  to  the  requirement  that  imlons  and  employers  both  bargain  in  good  faith. 
The  repeal  bill  eliminates  this  requirement  insofar  as  iinions  are  concerned.  It 
takes  two  to  make  a  bargain  and  if  the  law  is  to  require  a  bargain  to  be  made, 
both  parties  should  have  equal  responsibility  with  respect  to  the  duty  to  bargain. 
The  only  fair  rule  is  to  require  that  the  employee  representative  bargain  with 
the  same  good  faith  as  the  employer.  The  repeal  bill  also  eliminates  the  clear- 
cut  definition  of  "to  bargain  collectively."    The  lack  of  such  definition  in  the 
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Wagner  Act  was  the  source  of  much  confusion  and  turmoil.  To  leave  this  neces- 
sary definition  out  of  the  repeal  bill  would  serve  only  to  increase  confusion, 
create  inequity,  and  encourage  industrial  disputes. 

(Opponents  of  the  present  law  object  to  the  provision  which  makes  unions 
responsible  for  actions  of  their  legal  agents.  We  have  studied  the  present  law 
and  its  legislative  history  and  can  find  nothing  therein  which  would  impose  lia- 
bility upon  the  union  for  unauthorized  or  unratified  acts  of  the  individual  mem- 
bers as  such.  Union  oflicers  and  committeemen  are  agents  of  the  members. 
Sound  and  workable  union  contracts  cannot  be  based  upon  irresponsibility. 

Opponents  of  the  present  law  claim  that  its  free-speech  provisions  would  un- 
justifiably interfere  with  organizational  activities,  promote  unfair-labor  practices 
and  interfere  with  union  security  elections.  Experience  under  the  present  law 
disproves  these  claims.  The  claim  with  respect  to  interference  with  union  secur- 
ity elections  is  refuted  by  the  fact  that  in  such  elections  over  94  percent  of  the 
employees  voted  for  union  security. 

In  organizational  drives,  if  employees  are  to  have  a  free  choice,  they  are  entitled 
to  know  the  truth.  If  the  employer  is  effectively  prevented  by  law  from  speaking 
the  truth  where  will  employees  acquire  information?  The  proposed  bill,  by  elim- 
inating the  free-speech  guaranty,  would  encourage  the  same  misconstructions 
limiting  the  employer's  constitutional  right  to  free  speech  that  prevailed  under 
the  Wagner  Act. 

In  the  matter  of  representation,  it  has  been  the  policy  of  the  company  both 
under  the  Wagner  Act  and  under  the  present  law,  to  bargain  with  unions  only 
after  they  have  been  duly  certified  by  the  Board.  The  company  has  never  had  oc- 
casion to  petition  the  Board  either  under  the  Wagner  Act  or  the  present  law  for  a 
representation  election.  With  one  exception,  no  union  lias  ever  refused  to  petition 
for  a  certification  or  insist  that  we  bargain  without  it.  Our  experience  has  been 
that  under  both  the  Wagner  Act  and  in  the  10  cases  we  have  had  under  the  present 
law,  it  takes  about  3  months  from  the  date  of  filing  the  petition  to  conduct  the 
representation  hearing  and  the  representation  election.  The  present  law  has  not 
resulted  in  delays  in  the  Board's  processing  of  representation  proceedings  con- 
cerning B.  F.  Goodrich. 

The  opponent's  fears  with  respect  to  decertification  petitions  have  never  mate- 
rialized. Under  the  present  law  a  total  of  only  16,000  employees  have  been  in- 
volved in  decertification  elections,  many  of  which  were  for  the  purpose  of  dis- 
lodging Communist-dominated  units. 

Employees  should  be  able  to  free  themselves  from  a  union  in  the  same  manner 
as  they  choose  one.  Under  the  proposed  bill,  if  Wagner  Act  experience  is  fol- 
lowed, the  only  way  employees  could  do  this  would  be  to  choose  another  union. 
Practically  they  would  have  to  select  a  narional  union  since  the  National  Labor 
Relations  Board  has  generally  discriminated  against  independent  unions.  The 
I'ight  to  reject  as  well  ;is  to  select  unions  should  be  continued  in  the  new  law  and 
indeijendent  unions  should  have  the  same  status  imder  the  law  as  national  unions. 

Opponents  of  the  present  law  object  to  the  separation  of  prosecuting  and  judicial 
functions  formerly  exercised  by  NLRB.  Experience  under  the  present  law  has 
definitely  proven  the  value  of  this  separation.  We  have  not  found  one  instance 
where  the  general  counsel  could  be  charged  with  the  exercise  of  dictatorial 
•  powers  which  it  was  claimed  he  would  exercise.  So  far  as  unfair-labor  practices 
are  concerned,  the  National  Labor  Relations  Board  must  be  a  quasi-judicial  body. 
Under  the  proposed  bill  the  Board  would  again  be  prosecutor,  judge,  and  jury, 
and  its  decisions  partial,  biased,  and  prounion.  What  a  perversion  of  justice  it 
would  be  if  the  United  States  Supreme  Court  were  placed  under  control  of  the 
Department  of  Justice.  We  strongly  recommend  the  continuation  of  the  general 
counsel  as  a  separate  ofiice  as  an  aid  to  impartiality  and  fairness. 

The  opponents  of  the  present  law  claimed  that  it  would  result  in  an  antiunion 
attitude  on  the  part  of  the  Board's  agents.  Our  general  experience  has  been  that 
they  have  approached  problems  in  an  impartial,  but  certainly  not  antiunion  man- 
ner. We  have  had  one  recent  case,  however,  which  reflected  the  old  Wagner  Act 
attitude.  At  one  of  our  plants  the  petitioning  union  lost  a  representation  election. 
The  union  filed  objections  to  the  conduct  of  the  election.  The  investigation  by  the 
Board's  agent  resulted  in  his  talking  with  five  oflicers  of  the  losing  union  and  four 
members  of  management.  Following  this  investigation,  the  Board's  agent  indi- 
cated that  several  of  the  members  of  management  were  obviously  lying,  that  he 
believed  the  five  union  members  were  all  truthful,  and  that  he  would  see  that  a 
new  election  was  ordered.  The  company  suggested  that  it  might  be  better  for  the 
Board's  agent  to  talk  with  some  of  the  other  emploj'ees.    The  agent  reluctantly 
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agreed  and  subsequently  talked  with  some  20  employees  whom  he  reported  as 
supporting  the  statements  of  the  members  of  management,  and  refuting  claims  of 
the  five  union  members.  The  agent  still  stated,  however,  that  the  20  employees 
together  with  several  members  of  management  were  all  lying,  and  tliat  he  still 
believed  the  five  losers.  The  regional  director  disagreed  and  recommended  dis- 
missal of  the  objections. 

Opponents  of  the  present  law  have  claimed  that  the  provisions  permitting  unions 
to  be  sued  for  violation  of  contract  provisions  would  result  in  unions  being 
harassed  by  law  suits.  The  B.  F.  Goodrich  Co.  has  never  sued  or  threatened  to 
sue  any  union.  We  do  believe  that  in  making  union  agreements  involving  im- 
provements in  wages,  hours,  and  working  conditions,  the  consideration  which  the 
union  should  give  is  the  assurance  that  during  the  life  of  the  agreement,  problems 
will  be  settled  through  peaceful  negotiations  rather  than  through  work  stoppages 
and  strikes.  If  the  union  should  violate  the  agreement  by  instituting  a  strike 
which  resulted  in  serious  damages,  should  the  union  be  excused  from  all  legal 
responsibility  for  its  actions?  Fair-minded  men  in  and  out  the  union  movement, 
recognize  that  true  collective  bargaining  must  entail  responsibility  on  both  parties 
to  the  contract. 

Opponents  of  the  present  law  object  to  the  restrictions  imposed  on  payments  to 
employee  representatives.  The  proposed  bill,  having  no  restrictions,  would  in 
effect,  legalize  bribery  in  employer-union  relations ;  permit  the  establishment  of 
huge  funds  of  money  as  welfare  funds  with  no  controls  over  the  use  of  such 
moneys ;  and  permit  deduction  of  imion  dues  from  employee's  pay  without  the 
employee's  consent — a  compulsory  tax  to  a  private  organization  paid  for  the 
fundamental  right  to  earn  a  living. 

We  believe  the  new  legislation  should  not  compel  bargaining  on  health,  welfare, 
and  pension  programs,  pending  completion  of  adequate  congressional  study  of  the 
broad  problems  involved.  The  B.  F.  Goodrich  Co.  has  had  voluntary  joint  con- 
tributory group-insurance  programs  for  employees  for  many  years.  Since  1934, 
the  companv  has  maintained  aii  insured  retirement  plan  available  to  all  its  em- 
ployees. The  company  pays  about  two-thirds  of  the  total  cost  of  an  employee's 
retirement  benefit.  Approximately  76  percent  of  all  B.  F.  Goodrich  employees  are 
members  of  this  plan.  Nonmembers  are  mainly  female  employees  who  expect  to 
work  only  a  few  years. 

It  would  be  virtually  impossible  to  provide  a  plan  of  this  nature  if  we  were 
required  to  liargain  on  this  subject.  The  problem  of  coordinating  the  tliinking  of 
our  Si  bargaining  units  under  one  program  would  be  insurmountable.  To  break 
up  our  present  plan  into  numerous  smaller  plans  to  satisfy  the  varying  wishes  of 
unions  would  severely  limit  the  offoctiveness  of  the  program.  Collective  bargain- 
ing on  retirement  plans  would  restrict  rather  tlian  accelerate  progress  in  this 
field.  Employers  would  be  encouraged  to  oppose  liberalization  of  their  programs 
knowing  that  the  granting  of  union  demands  this  year  would  only  result  in  greater 
demands  next  year.  Retirement  plans  must  continue  in  foi'ce  for  decades  to  be 
effective.  Subjecting  such  long  term  obligations  to  the  hazards  of  animal  negotia- 
tions and  of  changing  miion  representation  would  seriously  jeopardize  their 
stability  and  permanence.  We  b'^lieve  careful  study  will  indicate  that  retire- 
ment plans  and  other  such  benefits  should  not  be  in  the  area  of  compulsory 
bargaining. 

The  present  law  insures  to  supervisors  their  rights  to  self-organization  and 
collective  bargaining,  though  it  does  not  extend  to  them  the  special  privilege  of 
NLRB  certification.  Tlie  proposed  bill  would  extend  certification  privileges,  not 
only  to  supervisors,  but  presumably  all  the  way  to  and  including  vice  presidents. 
The  B.  F.  Goodrich  Co.  has  had  specific  experience  with  the  organization  efforts 
of  foremen's  unions,  including  a  4-week  organizational  strike  in  194.5.  From 
these  experiences,  our  company  has  learned  many  things. 

The  B.  F.  Goodrich  Co.'s  first-line  supervisors  are  called  floor  foremen.  These 
employees  are  paid  on  a  salary  basis  and  their  earnings  are  well  above  the  earnings 
of  those  they  supervise,  averaging  more  than  ,$4,000  a  man  in  1948.  Other  mem- 
bers of  factory  management  include,  in  ascending  order  of  responsibility  and 
compensation,  shift  foremen,  general  foremen,  production  nmnagers,  etc.  The 
exclusion  of  management  employees  is  not  new  to  Federal  labor  legislation.  All 
members  of  B.  F.  Goodrich  factory  management  from  floor  foremen  up,  are  classi- 
fied as  executive  employees  and  are  excluded  from  the  overtime  requirements  of 
the  Fair  Labor  Standards  Act  and  the  Public  Contracts  Act.  For  most  of  the 
first  10  years  of  Wagner  Act  history,  they  were  also  considered  to  be  excluded 
from  its"  coverage.  There  is  therefore,  ample  precedent  for  excluding  from  the 
proposed  bill  all  members  of  management. 
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It  has  been  argued  that  organizing  foremen  into  bargaining  units  not  afliliated 
with  the  bargaining  units  of  the  workers  they  supervise  would  talte  away  the 
cliances  of  collusive  action  between  the  two  gnnips.  Tlie  experience  of  the 
B.  F.  Goodrich  Co.  clearly  indicates  the  complete  fallacy  of  the  logic  of  this 
doctrine  of  segregation. 

Our  experience  during  the  organizational  efforts  of  the  Foremen's  Association 
of  America  in  our  Akron  plants  and  particularly  the  4-week  strike  conducted  by 
this  organization  in  September  1945  clearly  demonstrated  that  the  independent 
nature  of  the  Foremen's  Association  of  America  was  a  myth.  In  initiating  and 
conducting  this  strike,  leaders  of  the  Foremen's  Association  of  America  success- 
fully obtained  the  cooperation  of  certain  officers  and  members  of  the  production 
workers  union.  Dui-ing  the  early  days  of  the  strike  when  operations  were  only 
partially  interrupted,  otticers  of  tiie  production  workers  union  encouraged  produc- 
tion employees  to  work  only  for  their  normal  supervisor  and  to  refrain  from 
working  for  members  of  factory  management  who  were  replacing  foremen  then 
on  the  picket  line.  With  this  type  of  encouragement,  production  employees 
refused  to  continue  at  work  until  the  supervisory  situation  had  returned  to 
normal. 

This  approach  and  cooperation  by  the  production  employees  completely  closed 
the  Akron  plants  which  otherwise  would  have  remained  in  partial  operation  in 
spite  of  the  foremen's  strike.  During  this  strike,  the  same  coercive  tactics, 
present  in  most  labor  disputes,  were  used.  Threats  wei-e  applied  against  indi- 
vidual foremen  who  were  unsympathetic  to  the  strike.  The  strike  was  eventually 
terminated  when  the  organized  minority  of  striking  foremen  gave  way  to  the 
unorganized  majority  of  supervisors  who  had  no  grievances  against  the  company 
and  who  wanted  to  fulfill  individual  responsibilities  as  members  of  management. 

Opponents  of  the  supervisory  exclusion  have  claimed  that  the  foreman  is  the 
"forgotten  man"  in  American  industry.  Actually,  broad  and  extensive  programs 
for  training,  developing,  and  aiding  the  foreman  in  the  proper  discharge  of  his 
duties  have  long  been  in  effect  in  B.  F.  Goodrich  and  many  other  companies.  We 
have  recognized  that  industrial  management  cannot  succeed  unless  it  is  operated 
as  a  closely  knit  team.  It  cainiot  be  divided  into  separate  units  of  diverse 
interests.  The  management  .iob  is  too  complex  and  exacting  to  allow  an.v  single- 
management  group  to  place  personal  and  special  interests  ahead  of  the  team  job. 

Failure  of  new  legislation  to  clarify  the  true  management  status  of  supervisors 
would  resiUt  in  a  great  disservice  to  American  industry  and  to  the  great  majority 
of  foremen,  who  through  hard  work  and  intelligent  effort,  are  moving  toward 
positions  of  management  leadership  in  the  coming  years. 

American  labor  leaders  today  are  by  and  large  anti-Communists.  However, 
imtil  the  advent  of  the  present  law,  little  was  done  to  purge  the  Communist  ele- 
ment from  American  unions.  The  non-Communist  affidavit  requirement  of  the 
present  law  gave  impetus  to  tliis  purge  and  has  effectively  residted  in  many 
Communists  being  ousted  from  positions  of  leadershiii  in  unions.  In  accom- 
plishing this,  the  non-Communist  affidavit  provision  of  the  present  law  has  proven 
the  necessity  of  its  continuance. 

The  proposed  bill,  by  eliminating  this  safeguard,  would  give  encouragement 
and  opportunity  to  the  return  of  Communist  control  and  leadership  in  imions, 
through  placing  powerful  tools  in  their  hands.  It  would  pernnt  them  to  move 
in  under  cover  to  orgainze  any  plant  in  America  using  lies,  threats,  pliysical 
restraint,  and  coercion  with  permission  of  the  Federal  Government,  and  witliout 
any  knowledge  on  the  part  of  the  American  workman  as  to  the  true  status  and 
purpose  of  those  who  are  conducting  the  organizational  drive.  American  work- 
men have  shown  they  do  not  want  any  part  of  Communist  leadership  in  their 
imions. 

The  Communist  organizers  coidd  call  a  recognition  strike  without  going  through 
orderly  and  formal  procedures  for  recognition.  They  coidd  use  imported  "goons" 
to  mass  picket,  and  coerce  empIo.v€'es  with  slight  fear  of  reprisal,  since  the 
proposed  bill  eliminates  the  protection  of  the  individual  against  such  coercion. 
They  could  petition  for  and  get  a  certification  election  under  the  National  Labor 
Relations  Board  auspices  and  be  certified  by  the  Federal  Government  as  the  duly 
chosen  bargaining  representatives  of  American  workmen. 

Once  having  built  up  a  strong  organization  within  a  plant,  they  could,  through 
a  program  of  disruption  and  strife,  force  some  employers  to  sign  agreements 
compelling  workmen  to  belong  to  their  Communist  union.  Having  secured  com- 
pulsory union  membership,  they  could  expel  from  the  union  and  throw  out  of 
employment  any  American  workman  who  raised  his  voice  in  protest,  on  the 
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grounds  of  his  being  a  disruptor,  a  stooge,  or,  in  fact,  for  no  reason  at  all  The 
proposed  bill  eliminates  the  safeguards  in  the  present  law  against  sucii  dis- 
crinuuation. 

The  compulsory  union  membership  provision,  i.  e.,  closed  shop  or  union  shop, 
could  be  utilized  by  the  Communist  leaders  to  require  that  the  American  work- 
man join  and  pay  dues  under  compulsory  check-off,  the  money  from  which  could 
be  used  to  further  the  aims  of  the  Conuuunist  Party.  The  proposed  bill  eliminates 
and  requires  no  financial  responsibility  upon  the  part  of  the  union. 

With  the  permission  of  the  Federal  Government,  they  could  call  strikes  at 
whatever  times  and  for  whatever  purposes  Moscow  ordered  without  having  to 
assume  any  of  the  responsibility  for  such  strikes  even  when  they  were  in  direct 
violation  of  contractual  obligations.  Such  disruption  is  the  ultimate  end  of  Com- 
munist infiltration  into  the  labor  movement.  The  proposed  law  elminates  union 
responsibilty  for  fulflllng  contractual  commitments. 

Opponents  of  the  anti-Communists  aflidavit  provision  claim  unions  have  been 
given  unequal  treatment  in  this  respect.  They  want  equalitv.  Our  company 
believes  in  equality  under  the  law— equality  in  bargaining,  equality  in  contractual 
and  financial  responsibility,  equality  in  our  rights  to  free  speech,  and  in  other 
respects.  To  accomplish  equality,  we  will  sign  anti-Communist  affidavits.  Any 
American  should  be  proud  to  declare  his  loyalty  to  our  form  of  government. 

The  law  must  continue  to  define  national  policy  to  provide  fair  play  and  equity. 
The  rights  and  responsibilities  of  unions  and  management  must  be  clearly  related 
to  the  interests  of  the  individual  and  the  public,  as  well  as  to  their  dealings  with 
each  other. 

The  declared  purpose  and  policy  of  the  Labor-Management  Relations  Act  was : 

"It  is  the  purpose  and  policy  of  this  act.  in  order  to  promote  the  full  flow  of 
commerce,  to  prescribe  the  legitimate  rights  of  both  employees  and  employers 
in  their  relations  affecting  commerce,  to  provide  orderly  and  peaceful  procedures 
for  preventing  the  interference  by  either  with  the  legitimate  rights  of  the  other, 
to  protect  the  rights  of  individual  emi)loyees  in  their  relations  with  labor  organ- 
zations  whose  activities  affect  commerce,  to  define  an  1  proscribe  practices  on  the 
part  of  labor  and  management  which  affect  conunerce  and  are  inimical  to  the 
general  welfare,  and  to  protect  the  rights  of  the  public  in  connection  Avith  labor 
disputes  affecting  commerce." 

The  repeal  bill  would  reinstate  the  old  Wagner  Act  statement  of  policy.  The 
sole  purpose  of  the  law  would  again  become  one  of  encouraging  the  unionization 
of  American  workmen  without  regard  to  the  consequences.  The  rights  of  the 
individual,  the  employer,  and  the  public  to  enjoy  only  reasonable  protection  from 
the  abuses  of  irresponsible  and  discriminatory  union  practices  would  be  abolished. 

Unions  can  and  have  committed  unfair  labor  practices.  The  employer  has  no 
monopoly  in  this  field.  If  the  American  workman  is  to  enjoy  the  dignity  and 
privilege  of  freedom,  in  fact  as  well  as  in  theory,  he  is  entitled  to  protection 
from  coercion  and  unfair  discrimination  from  any  source.  He  is  entitled  to  obtain 
a  job  wthout  paying  tribute  to  anyone  and  to  be  secure  in  that  job  free  from 
unfair  discrimination  by  unions  as  well  as  by  employers.  He  is  entitled  to  refrain 
from  as  well  as  to  engage  in  collective  bargaining  on  the  basis  of  his  own  free 
choice.  He  is  entitled  to  freedom  from  fear  of  harm  to  himself  or  his  family  at 
the  hands  of  "goon"  squads.  The  enijjloyer  is  also  entitled  to  a  measure  of  fair 
play.  On  what  basis  of  reasoning  can  the  employer  be  required  to  assume  legal 
responsibilities  to  bargain  with  unions  under  a  law  which  specifically  would 
relieve  the  union  of  any  responsibility  in  regard  to  bargaining  with  the  employer? 

The  repeal  law  would  recognze  that  unions  may  commit  certain  unfair  labor 
practices  which  affect  the  public  interest.  This  is  wise  and  realistic,  but  it  is 
unrealistic  to  assume  that  the  individual  workman  and  the  employer  cannot  be 
harmed  by  unfair  union  practices.  The  unfair  labor  practice  sections  of  the 
Labor-Management  Relations  Act  as  concerns  both  employers  and  unions  should 
be  retained  in  any  new  Federal  labor  legislation. 

Much  of  the  progress  made  in  improving  collective-bargaining  relationships 
during  recent  months  has  resulted  from  the  increased  sense  of  responsibility 
which  unions  have  assumed  under  the  Labor-Management  Relations  Act.  No 
worth-while  progress  of  a  permanent  nature  can  be  accomplished  if  the  basic 
element  of  mutual  responsibility  is  not  present.  Both  parties  to  a  contract, 
whether  it  be  a  business  contract  or  a  collective-bargaining  agreement,  must  be 
fully  responsible  and  accountable  for  their  actions  under  that  contract  if  a  satis- 
factory result  is  to  be  obtained.  The  repeal  of  those  provisions  of  the  present  law 
which  require  full  responsibility  by  unions  for  their  acts  would  place  an  insur- 
mountable hurdle  in  the  way  of  sound  and  mature  collective  bargaining. 
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Specific  B.  F.  Goodrich  experience  in  collective  bargaining  under  the  Labor- 
Management  Relations  Act  warrants  the  following  general  summarization : 

1.  Unions  have  prospered  at  B.  F.  Goodrich  under  the  act.  Seven  new  col- 
lective-bargaining units  have  been  organized  within  our  operati(ms.  Approx- 
imately 60  percent  of  all  B.  F.  Goodrich  employees  are  covered  by  collective- 
bargaining  agreements.  Almost  90  percent  of  all  production  and  maintenance 
employees  ai"e  organized  in  some  23  collective-bargaining  units.  Field  sales 
employees  are  represented  by  unions  in  5(i  different  oi)er;itions.  Union  income 
has  been  increased  and  stabilized  under  the  voluntary  check-off  plan.  The  per- 
centage of  dues-paying  union  members,  by  check-off,  in  our  Akron  plants  increased 
from  03  to  07  percent  of  potential  between  1947  and  1048. 

2.  Unions  have  made  substantial  contract  gains  under  the  act.  A  uniform 
agreement  for  the  seven  B.  F.  Goodrich  plants  in  which  the  URWA  holds  bar- 
gaining rights  was  negotiated  for  the  first  time  in  September  1047.  Specitic 
major  gains  accomplished  by  this  union  included  11  cents  per  hour  general  wage 
increase,  6  paid  holidays,  3  weeks'  vacation  for  long  service  employees,  improved 
incentive  wage  guaranties,  and  severance  pay. 

Similar  commitments  were  made  to  unions  concerned  in  some  77  other  wage 
and  contract  negotiations. 

3.  Bargaining  was  conducted  with  a  minimum  of  work  stoppages.  Strikes 
In  connection  with  contract  negotiations  involved  only  two  plants  employing 
only  2V2  percent  of  the  total  B.  F.  Goodrich  production  and  maintenance  rolls. 
A  substantial  reduction  was  made  in  the  numl)er  of  so-called  wildcat  or  quickie 
work  stoppages  occurring  in  our  Akron  plants — 104  in  the  12  months  preceding 
the  act ;  10  during  the  first  12  months  under  the  act. 

4.  The  handling  of  employee  problems  was  not  hampered  by  the  act.  Some 
1,102  formal  union  petitions  were  negotiated  in  our  Akron  plants  during  the  first 
year  of  the  act.  Negotiations  during  the  12  months  preceding  the  act  involved 
1,120  such  petitions. 

5.  Unions  have  generally  assumed  greater  responsibility  for  their  acts  under 
contract,  as  evidenced  by  the  above  record. 

6.  Not  a  single  union  lias  been  sued  or  threatened  with  suit  by  the  company. 
There  have  been  no  unfair  lalxir  practice  charges  filed  against  any  union  by 
either  employees  or  the  company.  There  have  been  no  decertification  requests 
made  in  any  of  our  operations. 

7.  Comi)laints  of  coercion  by  unions  against  individual  employees  have  prac- 
tically disappeared.  Employees  have  been  privileged,  for  the  first  time,  to 
make  a  free  choice  in  the  selection  or  rejection  of  union  representation  based 
on  full  knowledge  of  both  sides  of  the  story. 

8.  There  has  been  only  one  instance  in  our  experience  when  a  union  has 
failed  to  qualify  under  the  act.  In  this  instance  our  employees  quickly  dis- 
owned this  union  when  its  Communist  leadership  became  known  to  them. 

9.  B.  F.  Goodrich  supervisors  have  functioned  as  an  integral  part  of  our 
management  team.  Improved  management  performance  has  been  beneficial  to 
all — production  workers,  members  of  management,  stockholders,  and  the  public. 

Our  collective-bargaining  experience  under  the  Labor-Management  Relations 
Act  has  been  definitely  improved  over  that  of  previous  years.  The  improvement 
has  l^een  beneficial  to  iinions,  workers,  the  company,  and  the  public. 

On  the  strength  of  our  first-hand  experience  and  on  the  firm  conviction  that 
the  game  of  collective  bargaining  cannot  be  played  without  harmful  and  lasting 
injury  to  the  participants  and  the  spectat<»rs  unless  there  are  well-defined  rules 
of  fair  play,  I  respectfully  request  your  full  consideration  of  our  viewpoint  that 
any  new  labor  legislation  should  be  based  upon  four  fundamental  considerations. 
Such  legislation  should  provide — 

1.  A  reasonable  equality  of  position  between  labor  and  management; 

2.  The  individual  should  be  provided  with  adequate  protection; 

3.  Public  interest  should  be  protected  ;  and 

4.  Administration  of  the  law  should  be  fair  and  impartial. 

In  the  interest  of  providing  equality  in  the  relationships  between  labor  and 
management,  the  proposed  bill  should  provide — 

1.  An  equal  obligation  upon  the  part  of  the  union  and  management  to  bargain 
in  good  faith. 

2.  An  equal  responsibility  upon  the  pai't  of  the  union  and  management  for 
their  contractual  obligations. 

3.  An  equal  responsibility  upon  the  union  and  management  for  the  acts  of 
their  agents. 

4.  An  equal  freedom  of  speech  for  both  the  employer  and  the  union. 
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5.  A  prohibition  against  bribes  or  tbe  exactment  of  payments  for  work  not 
performed. 

G.  A  provision  that  the  duty  to  bargain  does  not  require  tbe  making  of  con- 
cessions. 

7.  The  exclusion  of  supervisors'  unions  from  protection  of  the  law.  The  law 
should  provide  the  individual  with  adequate  protection  as  follows : 

1.  The  individual  should  be  protected  from  coercion  from  all  sources,  union 
as  well  as  employer. 

2.  The  individual  should  be  protected  against  discrimination  by  employer  and 
union. 

3.  Closed  shops  should  continue  to  be  outlawed.  Where  union  shops  exist, 
the  individual  should  not  be  deprived  of  his  job  except  for  nonpayment  of  reason- 
able financial  obligations. 

4.  Check-oft"  of  dues  should  be  based  upon  individual  employee  authorizations. 

5.  Individuals  should  be  protected  in  their  rights  to  refrain  from  as  well  as 
engage  in  collective  activities. 

6.  J]niployees  should  be  permitted  to  continue  to  request  decertifications. 

7.  The  aiiti-Communist  affidavit  should  be  continued  to  protect  individuals 
from  Communist-dominated  unions. 

In  order  to  keep  a  fair  and  impartial  administration  of  the  law,  the  proposed 
bill  should  contain — 

1.  The  separation  of  the  functions  of  the  general  counsel  from  those  of  the 
Board. 

2.  A  requirement  that  run-off  elections  be  between  the  two  top  choices. 

3.  A  stipulation  that  Board  findings  should  be  based  upon  the  weight  of  the 
evidence. 

4.  A  statute  of  limitations  of  filing  unfair  labor  practices  should  be  provided. 

5.  A  requirement  that  the  Board  apply  the  same  rules  to  independent  unions 
as  it  applies  to  national  unions. 

In  consideration  of  the  rights  of  the  public,  the  proposed  bill  should  contain — 

1.  The  prohibition  against  strikes  by  Government  employees. 

2.  Protection  of  State  laws  regulating  closed  shops. 

3.  Adequate  provisions  to  prevent  national  emergency  strikes. 

4.  Continued  indei^endence  of  the  Mediation  and  Conciliation  Service. 

Such  invasion  of  the  personal  rights  of  free  American  workers,  and  such  dis- 
regard for  the  rights  of  the  public  and  of  employers,  as  the  proposed  bill  permits 
are  extremely  dangerous.  They  are  dangerous  in  the  hands  of  the  vast  majority 
of  honorable  union  leaders.  In  the  hands  of  racketeers  and  Communists  they 
are  tools  that  can  destroy  free  American  labor  and,  in  fact,  America,  itself. 

The  Chairman.  I  think  we  will  stand  in  recess  until  tomorrow 
morning  at  half  past  9.  We  meet  in  the  regular  committee  room  in 
the  Capitol.     We  may  not  have  this  room  tomorrow. 

(Whereupon,  at  10  p.  m.,  the  committee  adjourned  to  Tuesday,  Feb- 
ruary 8, 1949,  at  9  :  30  p.  m.) 
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